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812  Filed  Jan  11  1950  Harry  M.  Hull,  Clerk 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


NOEL  F.  MARSHALL,  Infant 
By  her  next  friend, 
George  C.  Marshall,  et  al, 
1201  South  Barton  Street 
Arlington,  Virginia 

and 


GEORGE  C.  MARSHALL,  Individually 
1201  South  Barton  Street 
Arlington,  Virginia 

Plaintiffs 


vs. 


GARFIELD  MEMORIAL  HOSPITAL, 

A  Corporation, 

10th  and  Florida  Avenue,  Northwest 
Washington,  D.  C. 

and 

ROGER  O’DONNELL,  JR. 

915  -  19th  Street,  N.  W. 

Washington,  D.  C. 

Defendants 

Civil  Action  No.  2679 — 48 

Plaintiffs,  for  their  proposed  third  amended  complaint, 
allege: 

Third  Amended  Complaint 

(Negligent  Injury  of  Infant  Patient) 

1.  Jurisdiction  exists  by  virtue  of  the  provisions  of 
Title  XI,  Section  306,  District  of  Columbia  Code  (1940 
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Edition),  and  the  amount  in  controversy  exceeds  the  sum 
of  Three  Thousand  ($3,000.00)  Dollars,  exclusive  of  in¬ 
terest  and  costs. 

2.  The  plaintiff,  Noel  F.  Marshall,  female  infant,  by 
her  next  friend  and  parental  father,  George  C.  Marshall, 
and  the  said  George  C.  Marshall,  individually  and  on 
his  own  behalf  as  the  person  responsible  for  the  sup¬ 
port  of  said  infant  during  her  minority,  sue  the  Garfield 
Memorial  Hospital,  a  corporation  organized  and  doing 
business  in  the  District  of  Columbia,  and  Roger  O’Don¬ 
nell,  Jr.,  a  practicing  medical  physician  in  the  District 
of  Columbia,  as  will  more  fully  hereinafter  appear. 

3.  Heretofore,  to  wit,  on  the  7th  day  of  Janu- 
813  uary,  1947,  the  wife  of  the  adult  plaintiff,  namely, 
Lucy  C.  Marshall,  was  duly  admitted  as  a  patient 
for  a  monetary  consideration  in  the  defendant  hospital 
located  in  the  City  of  Washington,  District  of  Columbia, 
and  the  defendants  well  knew  that  the  said  patient  was 
an  expectant  mother,  awaiting  the  birth  of  her  off-spring 
and  that  the  condition  of  said  patient  disclosed  to  said 
defendants  that  a  premature  birth  was  imminent,  a  fact 
which  was  well  known  to  said  defendants  at  the  time  of 
the  hospital  admission  of  the  said  expectant  mother;  that 
by  reason  of  the  failure  of  the  agents,  servants  and  em¬ 
ployees  of  the  defendant  hospital  to  exercise  the  neces¬ 
sary  attention,  care  and  skill  in  the  treatment  of  the  in¬ 
fant  plaintiff  and  her  mother,  and  the  failure  of  the  de¬ 
fendant  physician  to  exercise  due  care,  attention  and 
skill,  the  said  Lucy  C.  Marshall  and  the  infant  plaintiff 
were  deprived  of  any  and  all  medical  care  and  attention 
at  the  time  when  the  infant  plaintiff  was  bom  on  the  23rd 
day  of  January,  1947,  as  a  result  whereof  the  said  infant 
was  projected  and  thrust  from  its  mother’s  matrix  in  the 
manner  of  an  arc-like  trajectory  to  a  metal  delivery 
table  receiving  injuries  to  the  head,  and  the  defendants 
otherwise  failed  in  their  duty  to  exercise  care,  attention, 
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and  skill  in  preparing  the  mother  for  delivery  so  as  to 
avoid  injuries  to  the  plaintiff  by  contact  with  obstructing 
perineal  areas  or  uterine  contractions  during  birth,  where¬ 
by  the  infant  plaintiff’s  head  was  injured,  w’hich  said  in¬ 
juries,  either  one  or  the  other  or  both  in  combination, 
thereupon  ruptured  multiple  vessels  in  the  infant  plain¬ 
tiff’s  brain  which  have  since  left  multiple  scar  tissues 
which  now  constrict  certain  portions  of  the  brain  causing 
a  permanent  mental  retardation  rendering  the  infant 
plaintiff  wholly  unfit  to  render  a  proper  service  to  the 
adult  plaintiff  during  her  entire  minority;  and  in  the 
care,  supervision  and  medical  attention  of  the  said  infant, 
the  adult  plaintiff  will  incur  great  expenses  and  monetary 
loss;  that  by  reason  of  said  injuries,  the  infant  plaintiff 
wdll  be  prevented  from  enjoying  or  obtaining  any  of  the 
fruits  or  emoluments  of  employment  and  will  be  perma¬ 
nently  unfit  to  enter  into  or  enjoy  any  of  the  ordinary 
undertakings  of  a  normal  adult  life,  and  such  condition 
wdll  continue  for  the  rest  of  her  natural  life  and  she 
will  suffer  great  pain,  anguish  and  humiliation  as  a 
result  of  the  said  injuries  incurred,  which  said  injuries 
impair  her  speech,  walk,  mental  processes,  muscular 
814  development,  and  general  welfare  as  an  infant  and 
thereafter  as  an  adult  member  of  society. 

WHEREFORE,  the  plaintiff,  Noel  F.  Marshall,  de¬ 
mands  judgment  against  the  defendants  for  the  sum  of 
One  Hundred  Thousand  ($100,000.00)  Dollars,  and  the 
plaintiff,  George  Cable  Marshall,  demands  judgment 
against  the  defendants  for  the  sum  of  Fifty  Thousand 
($50,000.00)  Dollars,  as  compensatory  damages,  besides 
cost  and  expenses. 

KEANE,  MICHELET  &  LAUDERDALE 

S.  D.  McHwain 
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815  Filed  Jul  13  1948  Harry  M.  Hull,  Clerk 

Answer  Presenting  Defenses  to  Complaint 
First  Defense: 

The  complaint  fails  to  state  a  claim  against  defendant 
upon  which  relief  may  be  granted. 


Second  Defense: 

Defendant  admits  that  the  wife  of  plaintiff  was  ad¬ 
mitted  to  the  hospital  on  January  7,  1947  and  admits 
that  the  infant  plaintiff  was  prematurely  born  in  said 
hospital,  but  denies  that  its  agents,  servants  or  employees 
were  negligent  as  alleged;  is  without  information  suffi¬ 
cient  to  form  a  belief  as  to  the  truth  of  the  allegations 
as  to  financial  loss  or  damages;  and  denies  each  and 
every  allegation  not  herein  specifically  admitted. 

•  •  •  * 

816  Filed  Apr  3  1950  Harry  M.  Hull,  Clerk 

Answer  of  Dr.  Roger  O’Donnell,  Jr.  to 
Third  Amended  Complaint 

The  defendant,  by  his  attorneys,  Welch,  Daily  &  Welch, 
for  answer  to  the  complaint  says  as  follows: 

First  Defense: 

The  complaint  fails  to  state  a  claim  against  defendant 
upon  which  relief  can  be  granted. 

Second  Defense: 

Defendant  denies  that  he  was  negligent  as  alleged  in 
Paragraph  Three  (3) ;  is  without  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations  in  Para- 
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graph  Three  (3)  with  respect  to  injuries  and  denies  each 
and  every  other  allegation  not  herein  specifically  ad¬ 
mitted. 

Third  Defense: 

The  right  of  action  set  forth  in  the  complaint  of  George 
C.  Marshall  did  not  accrue  within  three  (3)  years,  next, 
before  the  filing  of  the  amended  complaint. 

817  Fourth  Defense: 

Defendant  states  that  his  care  and  treatment  of  the 
infant  plaintiff  was  in  accord  with  the  approved  practice 
of  other  physicians  specializing  in  obstetrics  in  the  Dis¬ 
trict  of  Columbia. 


818  Filed  Nov  18  1949  Harry  M.  Hull,  Clerk 

Pretrial  Proceedings 

STATEMENT  OF  NATURE  OF  CASE: 

Suit  by  father  as  next  friend  and  by  himself,  person¬ 
ally,  the  suit  as  next  friend  being  for  damages  caused 
to  infant  at  time  of  birth  and  as  individually  for  expendi¬ 
tures  made  and  to  be  made  as  a  result  of  injuries. 

Plaintiff  claims  that  his  wife  became  a  patient  for  hire 
at  defendant  hospital  for  the  purpose  of  hospitalization 
in  connection  with  birth  of  infant;  that  shortly  before 
the  infant  was  born,  wife  reported  the  baby  was  going 
to  be  born,  having  made  the  report  on  several  occasions, 
but  that  no  medical  attention  was  given  by  a  resident 
physician  or  any  other  physician  employed  by  hospital; 
that  as  a  result,  the  infant  was  born  and  in  birth  was 
caused  to  fall,  striking  the  head  and  inflicting  injuries. 
Plaintiff  is  granted  5  days  in  which  to  amend  his  com¬ 
plaint  so  as  to  assert  additional  claim  that  through  the 
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lack  of  proper  attention  of  physician  the  mother’s  uterus 
was  contracted  at  time  of  birth,  causing  injury. 

Permanent  injuries  in  the  form  of  mental  deficiency 
on  the  part  of  infant  is  claimed. 

Defendant  admits  wife  was  admitted  to  hospital  for  a 
consideration  in  connection  with  birth  of  baby,  patient 
claiming  was  patient  with  private  physician,;  denies  any 
negligence  in  leaving  patient  unattended  and  maintains 
birth  was  spontaneous  at  a  time  when  resident  psysician 
was  engaged  in  another  emergency  case,  and  in- 
819  structions  were  given  to  bring  wife  at  the  point 
where  resident  was  engaged,  if  immediate  atten¬ 
tion  was  needed. 

Defendant  further  denies  that  the  injury  to  infant  was 
caused  by  fall,  striking  the  foetus  as  claimed  by  plaintiff. 
With  regard  to  plaintiff’s  proposed  amended  complaint 
defendant  denies  any  responsibility  to  wife  so  as  to 
prevent  contraction  of  uterus. 

Defendant  is  given  permission  within  10  days  to  amend 
answers  so  as  to  assert  defense  that  as  to  part  of  plain¬ 
tiff’s  claim  defendant  is  not  suable  by  reason  of  its  being 
an  eleomosynary  institution. 

STIPULATIONS:  By  agreement  of  counsel  for  the 
respective  parties,  present  in  Court,  it  is  ordered  that 
the  subsequent  course  of  this  action  shall  be  governed 
by  the  following  stipulations  unless  modified  by  the  Court 
to  prevent  manifest  injustice: 

Parties  stipulate  that  certain  bills  bearing  initialls  of 
the  Pretrial  Court  may  be  received  in  evidence  without 
formal  proof. 

Parties  stipulate  that  certain  Mortality  tables  bearing 
initials  of  Court  may  be  received  in  evidence  without  for¬ 
mal  proof. 
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Parties  stipulate  that  witness  Anna  Sublett  will  not 
be  available  for  trial  and  her  deposition  may  be  received 
in  evidence. 

The  above  stipulations  are  made  subject  to  objection 
as  to  relevancy  and  materiality. 

Dated  Nov  15,  1949. 

/s/  Bolitha  J.  Laws, 

Pretrial  Justice. 

•  •  •  • 

820  Filed  Apr  21  1950  Harry  M.  Hull,  Clerk 

Pretrial  Proceedings 
SUPPLEMENTAL 

STATEMENT  OF  NATURE  OF  CASE :  This  supple¬ 
mentary  proceeding  is  had  by  reason  of  plaintiffs’  having 
had  motion  to  add  additional  party  defendant  granted, 
said  motion  having  been  granted  after  the  previous  pre¬ 
trial  proceedings. 

The  additional  defendant  named  as  Dr.  Roger  O’Don¬ 
nell. 

Plaintiff  sues  Dr.  O’Donnell  in  his  individual  capacity 
for  expenditures  made  by  him  as  a  result  of  injuries  to 
child,  and  sues  as  next  friend  of  child  to  recover  for  its 
injuries  caused  by  defendant  O’Donnell’s  alleged  negli¬ 
gence.  Plaintiff  claims  that  deft.  O’Donnell  was  em¬ 
ployed  as  obstetrician  to  care  for  plaintiff’s  wife  and 
delivery  of  her  baby  (substituting  for  Dr.  Parker,  origi¬ 
nally  employed  while  he  was  absent  from  the  city) ;  that 
by  reason  of  Dr.  O’Donnell’s  wrongful  treatments  in  fail¬ 
ing  to  make  reasonable  examinations,  in  failure  to  be 
present  at  time  of  delivery,  certain  injuries  were  caused 
the  child  as  of  the  time  of  birth. 
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Defendant  O’Donnell  denies  any  negligence  on  his  part, 
maintaining  that  his  examinations,  treatments  and  other 
procedures  were  in  accordance  with  approved  practices 
incident  to  delivery  of  child  and  further  that  he  responded 
within  reasonable  time  to  call  for  attendance.  With  re¬ 
spect  to  claim  of  George  C.  Marshall  for  expenditures, 
insofar  as  deft.  O’Donnell  is  concerned  said  deft,  pleads 
Statue  of  Limitations  against  the  plaintiffs. 

821  Plaintiff,  Geo.  Marshall  denies  the  application  of 
the  Statute  of  Limitations,  first,  because  motion  to 
include  Dr.  O’Donnell  was  made  within  3  years  after 
injuries  and  incurring  of  liability  for  treatments  and 
other  expenses.  Secondly,  that  plaintiff  first  had  actual 
knowledge  of  the  injury  within  the  3  year  period. 

STIPULATIONS:  By  agreement  of  counsel  for  the 
respective  parties,  present  in  Court,  it  is  ordered  that 
the  subsequent  course  of  this  action  shall  be  governed  by 
the  following  stipulations  unless  modified  by  the  Court 
to  prevent  manifest  injustice: 

The  stipulations  included  in  the  Pretrial  Order  of  Nov. 
15,  1949  are  renewed  in  this  pretrial  and  are  made  ap¬ 
plicable  to  the  suit  of  Dr.  O’Donnell. 

Parties  stipulate  that  the  original  pretrial  proceedings 
on  Nov.  15,  1949  and  the  present  pretrial  proceedings 
shall  indicate  that  deft,  maintains  the  injuries  to  the 
child  were  not  caused  by  the  acts  of  the  two  defendants. 

Defendants ’s  counsel  at  this  pretrial  proceedings  de¬ 
clines  to  stipulate  that  Dr.  Louis  M.  Heilman  taken  in 
the  case  against  deft,  in  Garfield  Hosp.  may  be  admitted 
in  the  case  against  Dr.  O’Donnell. 

Dated  April  18,  1950. 

/s/  Bolitha  J.  Laws, 

Pretrial  Justice. 

•  •  •  • 
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822  Filed  Jun  26  1950  Harry  M.  Hull,  Clerk 
Directed  Verdict  and  Judgment 

This  cause  having  come  on  for  hearing  on  the  15th 
day  of  June,  1950,  before  the  Court  and  a  jury  of  good 
and  lawful  persons  of  this  district,  to  wit: 

Jennie  B.  Gallahan  Edward  H.  Fawsett 

Nathan  A.  Lobianco  Ethel  B.  Minnick 

Ronald  R.  Schroder  Beatrice  L.  Fagan 

Geneva  Bransdorf  Kathryn  V.  Flaherty 

William  J.  Moloney  Sterling  J.  Boyd 

Mary  J.  Gardner  Harry  S.  Evely 

and  Alternate  Juror,  William  R.  Barry 

who,  after  having  been  duly  sworn  to  w^ell  and  truly  try 
the  issues  between  Noel  F.  Marshall,  Infant,  by  her  next 
friend  George  C.  Marshall,  and  George  C.  Marshall,  indi¬ 
vidually,  plaintiffs  and  Garfield  Memorial  Hospital  and 
Roger  O’Donnell,  Jr.,  defendants  and  after  this  cause  is 
heard  and  given  to  the  jury  in  charge,  they  upon  their 
oath  say  this  26th  day  of  June,  1950,  that  they  find  for 
the  defendant,  Roger  O’Donnell,  Jr.  against  said  plain¬ 
tiffs  bv  direction  of  the  Court. 

WHEREFORE,  it  is  adjudged  that  said  plaintiffs  take 
nothing  by  this  action,  that  said  defendant  Roger  O’Don¬ 
nell,  Jr.  go  hence  without  day,  be  for  nothing  held  and 
recover  of  plaintiffs  his  costs  of  defense. 

HARRY  M.  HULL,  Clerk. 

By  /s/  Dorthy  M.  Barrick, 

Deputy  Clerk. 

By  direction  of 

Judge  McLaughlin. 
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823  Filed  Jnl  24  1950  Harry  M.  Hull;  Clerk 

Notice  of  Appeal 

Notice  is  hereby  given  this  24th  day  of  July,  1950,  that 
Noel  F.  Marshall,  Infant,  by  her  next  friend,  George  C. 
Marshall,  and  George  C.  Marshall,  individually,  plaintiffs 
herein,  appeal  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  from  the  judgment  of 
this  Court  entered  on  the  26th  day  of  June,  1950,  upon  a 
verdict  directed  by  the  Court  in  favor  of  Roger  O’Don¬ 
nell,  Jr.,  against  said  Noel  F.  Marshall,  Infant,  by  her 
next  friend,  George  C.  Marshall,  and  George  C.  Mar¬ 
shall,  individually. 

•  •  •  • 

455  Filed  Junl  1950  Harry  M.  Hull,  Clerk 

Request  for  Admissions  Under  Rule  36, 

Federal  Rules  of  Civil  Procedure 

The  plaintiffs,  George  C.  Marshall,  et  al,  request  of  the 
defendant,  the  Garfield  Memorial  Hospital,  within  ten 
(10)  days  after  service  of  this  request  to  make  the  fol¬ 
lowing  admissions  for  the  purpose  of  this  action  only  and 
subject  to  all  pertinent  objections  to  admissibility  which 
may  be  interposed  at  trial. 

(1)  That  on  January  23,  1947,  the  Garfield  Memo¬ 
rial  Hospital  had  in  effect  and  operation  hospital  proce¬ 
dures  for  the  care  of  expectant  mothers  and  the  delivery 
of  infants  comparable  to  the  attached  schedule.  (Note: 
If  not  comparable,  specify  in  good  faith  wherein  they 
differ.  Rule  36  (a),  F.  R.  C.  P.) 

(2)  That  the  attached  written  schedule  of  procedures 
for  the  care  of  expectant  mothers  and  the  delivery  of 
infants  constitutes  the  accepted  procedures  of  the  Ameri¬ 
can  Board  of  Obstetrics  and  Gynecology  in  effect  in 
January,  1947; 
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(3)  That  the  hospital  procedures  for  the  care  of  ex¬ 
pectant  mothers  and  the  delivery  of  infants  in  operation 
and  effect  at  Garfield  Memorial  Hospital  on  January  23, 
1947,  constituted  accepted  procedures  for  such  purposes 
and  comparable  to  the  procedures  then  prevailing  in  hos¬ 
pitals  in  the  vicinity  of  the  District  of  Columbia; 

(4)  That  the  schedule  of  procedures  mentioned  in  (1) 
are  the  procedures  approved  by  the  American  Board  of 
Obstetrics  and  Gynecology  for  the  purposes  mentioned 

effective  in  January,  1947 ; 

456  (5)  That  the  terms  of  affiliation  existing  be¬ 
tween  Garfield  Memorial  Hospital  and  the  American 

College  of  Surgeons  required  on  January  23,  1947,  adher¬ 
ence  to  the  procedures  mentioned  in  (1)  in  the  care  of 
expectant  mothers  and  the  delivery  of  infants,  or  pro¬ 
cedures  in  substantially  the  same  terms; 

(6)  That  the  terms  of  affiliation  existing  between  the 
Garfield  Memorial  Hospital  and  the  American  Board  of 
Obstetrics  and  Gynecology  required  on  January  23,  1947, 
adherence  to  the  procedures  mentioned  in  (1)  in  the  care 
of  expectant  mothers  and  the  delivery  of  infants,  or  pro¬ 
cedures  in  substantially  the  same  terms. 

KEANE,  MICHELET  & 
LAUDERDALE 

By:  /s/  M.  J.  Keane,  Jr. 

M.  J.  Keane,  Jr. 

Attorneys  for  Plaintiffs 

•  •  •  • 

457  Hospital  Procedure  in  Maternity  Cases 

When  a  patient,  after  admission  or  upon  admission, 
develops  a  condition  of  active  labor,  she  is  prepared  in  the 
following  manner: 
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Place  the  patient  on  the  preparation  table,  and  drape 
with  a  sheet.  Place  towel  under  the  buttocks. 

1.  Equipment — Tray  containing : 

a.  Basin  of  green  soap  with  two  cotton  pledgets. 

b.  Basin  of  lysol,  y2  per  cent,  with  6  cotton  pledgets. 

c.  Basin  of  water. 

d.  Razor. 

First  Stage  Procedure 

Lather  pubic  region  and  labia  well  with  green  soap, 
using  one  cotton  pledget.  Shave,  working  from  the  mons 
down,  shaving  left  labia  then  right,  and  down  onto  the 
perineum.  Cleanse  the  entire  vulval  region  well  with  the 
lysol  solution,  using  two  pledgets  for  each  side.  Turn 
the  patient  on  her  left  side  bringing  the  right  knee  well 
up  on  the  abdomen  to  expose  the  perineal  region.  Saturate 
the  perineum  and  the  area  around  the  anus  with  a  green 
soap  pledget.  Shave  from  the  introitus  down  and  around  the 
anus.  Use  the  two  remaining  pledgets  to  cleanse  the  perin¬ 
eum  downward  over  the  anus.  Turn  the  patient  on  her  back 
and  remove  the  towel  from  under  the  buttocks.  Patient  is 
left  draped  and  ready  for  the  doctor  to  examine.  If  an 
enema  is  ordered,  it  is  given  while  the  patient  is  on  the 
preparation  table.  The  patient  is  not  permitted  to  expell 
an  enema  on  the  toilet,  if  she  is  in  active  labor.  A  precip¬ 
itate  delivery  on  the  preparation  table  is  easier  to  control 
than  one  with  a  patient  sitting  on  a  stool.  The  tempera¬ 
ture  and  pulse  are  taken  and  recorded  as  are  also  the  fre¬ 
quency  and  duration  of  the  pains,  and  the  amount  and  the 
character  of  the  discharge  or  show,  if  any  is  present.  If 
there  is  evidence  of  rupture  of  the  membranes,  as  shown 
by  the  presence  of  watery  fluid  containing  flaky  white  sub¬ 
stance,  if  the  pains  are  strong  and  coming  every  minute 
or  two,  if  the  perineum  bulges  with  a  pain,  the  physician 
in  charge  of  the  case  should  be  notified  at  once.  The 
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position,  frequency,  and  character  of  the  heart  tones  are 
determined  and  recorded. 

As  soon  as  the  patient  has  had  her  preliminary  prepa¬ 
ration  she  should  be  moved  into  the  labor  room  and  seen 
by  the  doctor  in  charge  of  the  case.  He  will  examine  the 
patient  abdominally,  determine  the  presentation  and  posi¬ 
tion  of  the  fetus,  nature  and  character  of  the  pains,  pres¬ 
ence,  position  and  quality  of  the  fetal  heart  tones  and  will 
then  complete  the  examination  by  rectal  palpation.  The 
patient  should  be  lying  on  her  back  with  the  thighs  draped, 
drawn  up  and  well  separated.  The  examination  is  usually 
best  made  with  the  left  hand  so  that  a  left  glove  should  be 
in  readiness  together  with  a  tube  of  lubricant  jelly  or  soap 
solution.  From  this  examination  certain  facts  are  deter¬ 
mined  which  should  be  recorded  immediately  on  the  labor 
record  which  should  be  convenient  for  this  purpose.  A 
bulletin  board  arrangement  is  kept  in  the  nurses  ’  station 
and  the  findings  of  the  various  cases  near  labor  are  re¬ 
corded  after  each  examination. 

The  presenting  part  and  its  station  and  presentation 
shall  be  noted  together  with  the  effacement  and  dilatation 
of  the  cervix,  the  formation  of  the  bag  of  waters,  and 
■whether  or  not  a  caput  is  forming.  The  amount  of  ad¬ 
vancement  of  the  presenting  part  with  each  pain  is  also 
noted  since  it  is  an  index  as  to  disproportion  between  the 
pelvis  and  the  fetus. 

Rectal  examinations  shall  be  repeated  at  intervals 
throughout  the  first  and  second  stages  of  labor,  the  fre¬ 
quency  depending  on  how  rapidly  labor  seems  to  be  pro¬ 
gressing  and  on  the  condition  of  the  baby  as  evidenced 
by  the  nature  of  the  heart  tones,  and  whether  or  not  there 
is  any  vaginal  bleeding.  Rectal  examinations  should  be 
made  "whenever  possible. 

45S  As  the  first  stage  of  labor  progresses  and  the 
pains  become  more  severe  and  closer  together  the 
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patient  must  be  taken  to  bed.  From  this  time  on  the  nurs¬ 
ing  supervision  must  be  more  strict  She  should  have 
fresh  water  at  regular  intervals  to  replace  water  lost  by 
perspiration  and  to  prevent  dehydration.  Because  of  the 
leakage  of  liquor  amnii  the  pad  under  the  hips  should  be 
frequently  changed  as  it  becomes  wet  or  soiled  with  blood, 
urine,  or  fecal  matter. 

Since  it  is  rarely  possible  for  the  physician  to  be  present 
throughout  the  entire  course  of  labor  it  is  necessary  for 
the  nurse  to  keep  him  posted  on  the  normal  progress  of 
labor  and  to  detect  and  report  any  significant  signs  or 
symptoms  showing  deviation  from  the  normal.  These 
should  include  vaginal  bleeding,  more  than  the  ordinary 
blood  show,  fetal  heart  tones  above  160  or  below  100  per 
minutes,  meconium  in  the  liquor  amnii  except  in  breech 
presentations,  in  which  case  it  is  normal.  Maternal  pulse 
of  over  100,  maternal  temperature  above  100,  severe  pains 
with  little  or  no  interval  between  associated  with  marked 
tenderness  above  the  symphysis,  convulsive  twitchings  or 
convulsions,  severe  epigastric  pains,  headache,  vomiting 
and  dimness  of  vision.  The  appearance  of  the  umbilical 
cord  or  a  small  part  at  the  vulva  or  any  evidence  of  mental 
abberation. 

When  the  cervix  is  nearly  completely  dilated  frequently 
the  patient  will  vomit  at  the  height  of  a  pain.  An  emesis 
pan  should  be  in  readiness  for  this  possibility.  Shortly 
thereafter  the  character  and  strength  of  the  pains  increase 
and  the  membranes  rupture  if  they  have  not  already 
done  so. 

Second  Stage  Procedure 

At  this  time  the  patient  should  be  moved  into  the  de¬ 
livery  room  and  prepared  for  delivery.  In  multiparae  it 
is  best  not  to  wait  until  complete  dilatation  before  setting 
up  for  delivery  because  in  many  cases  the  second  stage 
is  so  short  that  the  baby  will  be  bora  before  the  patient 


16 


can  be  properly  prepared.  The  rule,  therefore,  in  these 
cases  is  to  bring  them  to  delivery  room  when  the  cervix 
is  dilated  about  5  to  6  centimeters. 

Occasionally  during  labor  for  various  reasons  it  is  ad¬ 
visable  to  do  a  sterile  vaginal  examination.  To  do  this 
the  patient  should  be  prepared  as  carefully  as  for  de¬ 
livery  except  that  she  is  draped  with  sterile  towels  in¬ 
stead  of  the  more  elaborate  delivery  sheets. 

Delivery  Room  Procedure 

The  delivery  of  the  baby  is  the  high  point  of  obstetrical 
service.  All  of  the  preliminary  care  both  nursing  and 
medical  has  been  focused  on  this  as  a  climax.  It  is  at 
this  time  that  the  greatest  number  of  serious  complica¬ 
tions  for  both  mother  and  baby  arise  and  must  be  met 
by  the  appilcation  of  technical  knowledge  based  on  ex¬ 
perience  and  a  thorough  understanding  of  the  processes 
taking  place  within  the  generative  tract  of  the  mother 
before  and  after  the  delivery  of  the  baby. 

Preparation  of  the  Delivery  Room 

Since  many  of  the  cases  may  need  operative  interfer¬ 
ence  the  delivery  room  shall  be  considered  an  operating 
room  and  the  rules  of  conduct  that  apply  to  one  should 
be  made  to  apply  to  the  other.  Everyone  except  the 
necessary  personnel  should  be  excluded  from  the  room 
before,  during  and  after  the  delivery,  to  reduce  the 
danger  of  introducing  contamination  from  without.  The 
nurses  should  acquire  a  knowledge  of  the  mechanics  of 
the  delivery  room  equipment  before  they  are  called  upon 
to  assist  in  a  delivery.  This  includes  the  technique  of 
“breaking”  the  obstetrical  bed,  tilting  the  head  or  foot 
of  the  bed,  heat  regulation  of  the  heated  bed  to  receive 
the  baby,  and  how  to  set  up  apparatus  for  transfu- 
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sion,  resuscitation  of  an  asphyxiated  baby,  forceps 
459  or  other  operative  delivery.  It  is  necessary  to 
check  this  equipment  to  see  that  it  is  in  working 
order  at  all  times  and  this  is  the  direct  responsibility 
of  the  nurse. 

The  general  care  of  the  special  anesthetic  apparatus 
is  delegated  to  the  nurse,  but  the  functioning  units  of 
such  as  gas  cylinders,  rubber  connections  are  cared  for 
by  the  anesthetist.  The  anesthetic  mask,  ether,  towel  to 
put  over  the  patient’s  eyes  and  petroleum  jelly  are  all 
provided  by  the  nurse.  She  shall  also  know  exactly  where 
such  special  drugs  as  pituitrin,  adrenalin,  morphine,  caf¬ 
feine  sodium  benzoate  are  kept  and  how  to  prepare  them 
for  administration  with  the  least  waste  of  time. 

As  soon  as  the  patient  is  brought  to  the  delivery  room 
in  most  cases  she  is  prepared  for  delivery.  Jewelry 
should  be  removed  if  possible  if  not  done  previously,  and 
all  bridge  work  or  other  foreign  bodies  removed  from 
the  mouth.  If  the  pains  are  strong  and  frequent  the 
anesthetist  should  be  notified  or  whiffs  of  ether  or  gas 
given  by  the  intern  or  nurse.  This  takes  the  edge  off 
the  pains,  helps  to  calm  the  patient  and  renders  her 
more  cooperative.  The  anesthetic  shall  not  be  given  too 
rapidly  or  too  much  since  it  may  lead  to  vomiting  and 
unruliness. 

The  instrument  for  normal  delivery  should  be  prepared, 
sterilized,  and  kept  in  a  sterile  towel  ready  to  be  placed 
on  the  delivery  table  as  soon  as  it  is  properly  drapecL 
There  should  be : 

1  Mayo  scissors 

1  needle  holder  and  2  curved  non  cutting  and  one  cut¬ 
ting  needle 

2  Allis  forceps,  2  six  inch  Kocher  corceps 

1  tissue  forceps 
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2  ring  forceps  (sponge  holder  type)  for  bringing  down 
cervix 

2  cord  clamps 

2  eyelid  retractors 

3  towel  clips 

2  Jackson  retractors 

Vaginal  pack  with  tape  and  ring 

10  c.c.  syringe  and  2  needles  for  local  anesthesia. 

To  set  up  a  patient  for  delivery  she  should  be  placed 
on  delivery  table  with  her  hips  just  above  the  break  in 
the  table.  Her  gowui  rolled  well  up  above  her  xiphoid. 
A  sterile  bed  pan  is  placed  under  her  and  she  is  scrubbed. 
Following  this  her  hips  are  elevated  and  the  bedpan  is 
removed  and  replaced  by  a  sterile  pad.  If  the  pains  are 
very  strong  or  if  the  patient  has  had  very  much  anes¬ 
thesia  she  may  have  to  be  lifted  off  the  pan  and  sup¬ 
ported  while  the  pad  is  being  placed.  A  draw  sheet  is 
draped  over  the  abdomen.  The  scrub  nurse  now  changes 
her  gloves,  rewashes  her  hands,  and  puts  on  her  own 
gown  and  gloves.  The  strictest  care  must  be  exercised 
to  prevent  contamination  of  the  outside  of  the  gloves 
when  drawing  them  on.  The  technic  recommended  is  that 
used  in  surgical  operating  rooms. 

Leggings  are  used  in  most  clinics  and  are  put  on  in 
the  following  manner.  A  room  nurse  elevates  the  pa¬ 
tient’s  leg  on  each  side.  The  sterile  nurse  passes  her 
arm  into  the  legging  down  to  the  toe.  She  then  grasps 
the  patient’s  foot  and  inverts  the  legging  over  the  leg 
and  thigh  until  its  upper  margin  can  be  grasped  by  the 
room  nurses  who  pull  it  up  to  the  top  of  the  thigh.  A 
sterile  sheet  surgically  folded  is  placed  on  the  foot  of 
the  bed  and  drawn  up  so  that  the  patient’s  feet  can  be 
lowered  onto  its  lower  part  She  then  raises  her  hips 
and  the  sheet  is  drawn  up  under  her  buttocks  and  over 
her  hands  which  have  been  fastened  to  leather  wristlets 
similar  to  those  used  in  restraining  the  hands  on  an  ordi- 


19 


nary  operating  table.  Towels  are  now  wrapped  around 
the  upper  thigh  and  clamped  in  place  by  spring  metal 
clips.  This  protects  the  physician’s  gloves  from  contami¬ 
nation  when  handling  the  thigh  which  might  occur  espe¬ 
cially  with  wet  gloves  if  only  the  thickness  of  the  legging 
were  between  the  patient’s  skin  and  the  gloves.  The 
upper  part  of  the  leggings  can  be  clamped  to  the  draw 
sheet  covering  the  abdomen  with  towel  clips  if  de¬ 
sired.  This  is  much  more  difficult  problem  than 
460  maintaining  asepsis  in  the  operative  field  of  an 
ordinary  laparotomy  because  of  the  contamination 
from  the  rectum  and  bladder  and  the  difficulty  of  con¬ 
trolling  the  actions  of  a  partially  anesthetized  patient 
during  labor. 

The  physician  should  be  present  throughout  the  second 
stage  of  labor  and  the  nurse  carries  out  his  orders,  and 
should  if  possible  anticipate  his  needs. 

As  the  head  descends  and  undergoes  internal  rotation, 
pressure  on  the  rectum  with  each  pain  causes  the  patient 
to  bear  down  involuntarily  adding  the  force  of  the  con¬ 
traction  of  the  abdominal  muscles  to  that  of  the  uterine 
contractions,  and  to  assist  these  efforts,  the  patient  may 
flex  her  thighs  against  the  abdominal  wall  with  the  nurse 
coaching  her  to  bear  down  when  she  feels  the  pain.  This 
coaching  may  be  done  by  the  nurse,  under  the  direction 
of  the  doctor.  With  each  pain  the  nurses  should  watch 
the  perineum  for  evidence  of  bulging.  This  is  frequently 
first  noted  as  a  separation  of  the  lower  part  of  the  vulva 
and  a  gaping  of  the  anus.  Frequently  the  extrusion  of 
small  amounts  of  fecal  material  from  the  rectum  is  help¬ 
ful  evidence  of  the  advance  of  the  head.  Cotton  pledgets 
in  a  basin  of  lysol  or  bichloride  solution  are  used  by  the 
doctor  to  catch  and  remove  this  contaminated  matter 
from  the  anus  before  it  has  soiled  the  operative  field.  If 
soiling  does  occur,  the  loose  towel  over  the  pad  on  which 
the  hips  are  resting  is  removed  and  replaced  by  a  clean 
one. 
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As  the  head  descends  and  distends  the  perineum  the 
pains  become  more  powerful  and  the  suffering  of  the 
mother  much  more  acute.  At  this  point  the  circulating 
nurse  should  prepare  about  one  ounce  of  1  per  cent  novo¬ 
cain  solution  to  which  is  added  four  drops  of  adrenalin 
solution.  The  physician  wdll  use  this  to  block  the  nerves 
of  the  perineum  on  both  sides;  this  decreases  the  pain 
of  the  perineal  distention  very  greatly.  An  episiotomy 
is  then  done,  usually  on  the  left  side  extending  at  an 
angle  of  45  degrees  from  the  midline. 

Following  the  episiotomy  the  head  of  the  baby  is  born 
with  one  or  two  more  pains.  As  it  extends,  the  perineum 
is  usually  supported  by  the  physician  with  his  right  hand 
which  is  covered  with  a  towel  folded  in  six.  The  head 
is  best  delivered  slowly,  and  between  pains,  if  possible, 
to  allowr  fot*  stretching  of  the  perineal  muscles  and  fascia 
and  to  minimize  their  laceration.  After  the  head  is  born 
the  shoulders  undergo  rotation  in  the  birth  canal  which 
causes  the  head  to  rotate  so  that  the  face  turns  to  the 
mother's  thigh.  This  is  called  external  rotation.  The 
posterior  shoulder  is  usually  born  with  the  next  pain 
and  the  rest  of  the  baby  follows. 

t  •  •  • 

461  Filed  June  19  1950  Harry  M.  Hull,  Clerk 

Answer  to  Admission  of  Facts  a/nd  of 
Genuineness  of  Documents 
Under  Rule  36 

L.  G.  Schmelzer,  Administrator,  Garfield  Memorial  Hos¬ 
pital,  being  first  duly  sworn,  under  oath,  deposes  and 
says  as  follows : 

That  he  has  made  an  extended  search  in  an  effort  to 
identify  that  which  is  characterized  as  a  document  and 
is  unable  to  identify  the  source  of  the  document  or  set 
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of  rules  attached  to  the  motion.  That  Garfield  Hospital 
did  not  issue  or  publish  nor  have  in  its  possession  the 
attached  document,  nor  has  your  Affiant  through  extended 
research  been  enable  to  ascertain  where,  when  or  by  whom 
said  set  of  rules  was  published. 

To  the  best  of  your  Affiant’s  information  and  belief, 
Garfield  Hospital  has  never  used  nor  seen  the  document 
attached  to  the  motion  for  admission  of  facts. 

Therefore,  your  Affiant  can  neither  admit  nor  deny  the 
genuineness  of  the  document  nor  any  matters  of  fact  set 
forth  therein. 

/s/  L.  G.  Schmelzer 
L.  G.  Schmelzer, 
Administrator 

Subscribed  and  sworn  to  before  me  this  7th  day  of 
June,  1950. 

/s/  Grace  C.  Putman 

Notary  Public,  D.  C. 

•  •  •  • 

473  Filed  Jun  29  1950  Harry  M.  Hull,  Clerk 
Defendant's  Instruction  No.  1 

Before  the  plaintiff  can  recover  in  this  case,  it  must 
be  shown  by  affirmative  evidence,  first,  that  the  de¬ 
fendant  hospital  was  negligent  and,  second,  that  its  want 
of  care  or  error  in  judgment  of  its  employees  caused  the 
injury  complained  of.  If  either  element  is  lacking  in 
plaintiff’s  proof,  your  verdict  will  be  for  the  defendant. 
The  mere  fact  that  Mrs.  Marshall  was  unattended  at  the 
birth  of  Noel,  who  subsequently  developed  spasticity, 
establishes  neither  the  negligence  or  lack  of  care,  nor  the 
causal  connection  between  it  and  her  unfortunate  condi¬ 
tion. 
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The  burden  of  proof  is  on  the  plaintiff  to  show  that 
the  injury  was  negligently  caused  by  the  defendant,  it 
is  not  enough  to  show  the  injury,  together  with  the  ex¬ 
pert  opinion  that  it  might  have  occurred  from  negligence 
and  many  other  causes.  Such  evidence  has  no  tendency 
to  show  that  negligence  did  cause  injury.  When  a  plain¬ 
tiff  produces  evidence  that  is  consistent  with  a  hypothesis 
that  the  defendant  is  not  negligent,  and  also  with  one 
that  he  is,  his  proof  tends  to  establish  neither. 

Ewing  vs.  Goode,  78  Fed.  442  (Circuit  Court  So.  Dis¬ 
trict  of  Ohio) 

Wilson  vs.  Borden,  61  App.,  D.  C.  329 

Refused  C.  F.  McL. 

•  •  •  • 

474  Filed  Jun  29  1950  Harry  M.  Hull,  Clerk 
Defendant's  Instruction  No.  2 

The  jury  is  instructed  that  the  duty  which  the  de¬ 
fendant  hospital  owed  to  the  plaintiff  and  plaintiff’s 
mother  was  not  the  same  as  that  of  a  physician  licensed 
to  practice  medicine,  but,  to  render  with  reasonable  care 
and  diligence,  services  of  nurse,  internes  and  resident 
physicians  in  training,  comparable  to  and  of  like  quality 
and  degree  as  customarily  rendered  by  other  hospitals  in 
the  District  of  Columbia  and  like  communities  in  similar 
cases,  and  if  you  find  from  all  of  the  evidence  that  the 
defendant  hospital’s  services  were  so  rendered  in  this 
case,  then  your  verdict  shall  be  for  the  defendant. 

Refused  C.  F.  McL . 

•  •  •  • 
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475  Filed  Jun  29  1950  Harry  M.  Hull,  Clerk 

Defendant’s  Instruction  No.  3 

The  jury  is  instructed  in  this  case  that  the  hospital  de¬ 
fendant  does  not  and  cannot  practice  medicine;  that  Mrs. 
Marshall  was  a  private  patient  under  the  care  and  super¬ 
vision  of  Dr.  O’Donnell;  therefore,  it  was  not  the  duty 
of  the  hospital  employees  to  decide  whether  a  caudal 
anesthesia  and  a  controlled  delivery  should  be  under¬ 
taken;  therefore,  even  though  you  should  arrive  at  the 
conclusion  that  the  administration  of  caudal  or  other 
anesthesia  should  have  been  done  and  that  the  failure 
to  so  do  w’as  the  proximate  cause  of  Noel  Marshall’s 
damages  and  alleged  injury,  your  verdict  must  be  for 
the  defendant. 

Refused  C.  F.  McL. 

•  •  •  • 

476  Filed  Jun  29  1950  Harry  M.  Hull,  Clerk 

Defendant’s  Instruction  No.  4 

The  jury  is  instructed  that  even  though  you  find  by  a 
fair  preponderance  of  all  of  the  evidence  that  some 
negligence  on  the  part  of  the  hospital  occurred  by  reason 
of  any  act  or  omission  of  one  or  more  of  its  employees, 
nevertheless,  if  you  also  find  by  a  fair  preponderance 
of  all  of  the  evidence  that  Noel  Marshall’s  condition  is 
as  likely  the  result  of  a  congenital  or  developmental  de¬ 
fect  as  any  other  probable  cause,  then  your  verdict  must 
be  for  the  defendant. 

Refused  C.  F.  McL. 

m  •  •  • 
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477  Filed  Jun  29  1950  Harry  M.  Hull,  Clerk 

Defendant’s  Instruction  No.  5 

The  jury  is  instructed  that  it  is  not  enough  for  the 
plaintiffs  to  prove  that  one  or  more  of  several  things 
or  occurrences  might  have  caused  the  conditions  com¬ 
plained  of  and  if  upon  all  of  the  evidence  in  this  case 
you  believe  that  Noel  Marshall’s  condition  and  damaged 
brain  is  as  likely  the  result  of  a  congenital  and  forma¬ 
tive  defect  as  the  lack  of  specified  treatments  which  you 
believe  from  all  of  the  evidence  should  have  been  given 
or  as  having  probably  been  caused  by  the  described 
bump  on  the  head,  then  your  verdict  must  be  for  the  de¬ 
fendant. 

Refused  C.  F.  McL. 

•  •  •  • 

478  Filed  Jun  29  1950  Harry  M.  Hull,  Clerk 

Defendant’s  Instruction  No.  6 

The  jury  is  instructed  that  if  you  find  by  a  fair  pre¬ 
ponderance  of  all  of  the  evidence  that  the  employees  of 
the  defendant  hospital,  nurses,  interns  or  resident  physi¬ 
cians  in  training,  exercised  reasonable  care  and  diligence 
under  all  of  the  circumstances  of  this  case  and  in  keep¬ 
ing  with  the  customary  and  approved  standards  of  other 
hospitals  of  like  standing  in  the  community,  and  in  light 
of  the  pertinent  facts  which  the  said  employees  then 
knew  or  should  have  known,  the  defendant  is  not  liable 
for  any  damages  or  injuries  consequent  upon  an  honest 
mistake  or  error  in  judgment  and  your  verdict  must  be 
for  the  defendant. 

Refused  C.  F.  McL. 
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•  •  •  • 

479  Filed  Jun  29  1950  Harry  M.  Hull,  Clerk 

Defendant's  Instruction  No.  7 

The  jury  is  instructed  that  the  defendant  hospital  does 
not  practice  medicine,  but  holds  itself  out  to  render  the 
services  of  nurses,  interns  and  resident  physicians  in 
training,  to  private  patients  for  the  patient’s  welfare 
and  the  aid  and  assistance  of  the  patient’s  personal  pri¬ 
vate  physician.  If  you  find  from  all  of  the  evidence  that 
the  hospital  employees  did  in  this  case  render  such  serv¬ 
ices  in  a  reasonably  careful  and  prudent  manner  and 
in  keeping  with  the  customary  standards  of  similar  hos¬ 
pitals  in  this  and  like  communities,  then  your  verdict 
must  be  for  the  defendant. 

Refused  C.  F.  McL. 

•  •  •  • 

480  Filed  Jun  29  1950  Harry  M.  Hull,  Clerk 

Defendant's  Instruction  No.  8 

The  jury  is  instructed  that  an  honest  error  or  mistake 
in  judgment  does  not  render  a  physician  liable  in  damages 
for  a  bad  result  and  that  the  hospital  defendant,  in  turn, 
cannot  be  held  liable  for  an  honest  error  in  judgment 
of  one  of  its  medical  employees,  nurse,  intern,  or  resi¬ 
dent  physician. 

Refused  C.  F.  McL. 

•  •  •  • 
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481  Filed  Jun  29  1950  Harry  M.  Hull,  Clerk 
Defendant's  Instruction  No.  9 

The  Court  instructs  the  jury  that,  the  burden  is  im¬ 
posed  by  law  upon  the  plaintiffs  to  show  by  a  prepon¬ 
derance  of  the  evidence  submitted  in  the  case,  that  the 
injuries  complained  of  by  the  plaintiffs  and  for  which 
damages  are  sought  by  plaintiffs  in  this  action  were 
actually  caused  by  the  negligence  of  the  defendant  and 
not  that  such  injuries  might  be  or  probably  or  possibly 
were  caused  by  the  alleged  negligence  of  the  defendant. 

Refused  C.  L.  McL. 

•  •  •  • 


482  Filed  Jun  30  1950  Harry  M.  Hull,  Clerk 

Verdict  and  Judgment 


This  cause  having  come  on  for  hearing  on  the  15th 
day  of  June,  1950,  before  the  Court  and  a  jury  of  good 
and  lawful  persons  of  this  district,  to  wit: 


Jennie  B.  Gallahan 
Nathan  A.  Lobianco 
Ronald  R.  Schroder 
Geneva  Bransdorf 
William  J.  Moloney 
Mary  J.  Gardner 


Edwurd  H.  Fawsett 
Ethel  B.  Minnick 
Beatrice  L.  Fagan 
Kathryn  V.  Flaherty 
Sterling  J.  Boyd 
Harry  S.  Evelv 


who,  after  having  been  duly  sworn  to  well  and  truly  try 
the  issues  between  Noel  F.  Marshall,  Infant,  by  her 
next  friend,  George  C.  Marshall,  and  George  C.  Mar¬ 
shall,  individually,  plaintiffs,  and  Garfield  Memorial  Hos¬ 
pital,  defendant,  and  after  this  cause  is  heard  and  given 
to  the  jury  in  charge,  they  upon  their  oath  say  this  30th 
day  of  June,  1950,  that  they  find  the  issues  aforesaid  in 
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favor  of  the  plaintiff,  Noel  F.  Marshall,  Infant,  by  her 
next  friend  George  C.  Marshall  and  that  the  money  pay¬ 
able  to  her  by  the  defendant  by  reason  of  the  premises 
is  the  sum  of  fifty-five  thousand  ($55,000.00)  dollars, 
and  in  favor  of  the  plaintiff  George  C.  Marshall,  indi¬ 
vidually,  and  that  the  money  payable  to  him  by  the  de¬ 
fendant  by  reason  of  the  premises  is  the  sum  of  two 
thousand  ($2,000.00)  dollars. 

WHEREFORE,  it  is  adjudged  that  said  plaintiff,  Noel 
F.  Marshall,  infant  by  her  next  friend  George  C.  Marshall 
recover  of  the  said  defendant  the  sum  of  fifty-five  thou¬ 
sand  ($55,000.00)  dollars  and  it  is  further  adjudged  that 
said  plaintiff,  George  C.  Marshall,  individually,  recover 
of  the  said  defendant  the  sum  of  two  thousand  ($2,000.00) 
dollars,  together  with  costs. 

HARRY  M.  HULL,  Clerk 
By  /s/  Dorothy  M.  Barrick 
Deputy  Clerk 

By  direction  of 

Judge  Charles  F.  McLaughlin 

*  •  •  • 

483  Filed  Jul  7  1950  Harry  M.  Hull,  Clerk 
Motion  for  New  Trial ,  Etc. 

Comes  now  the  defendant  and  moves  the  Court  for  a 
judgment  n.  o.  v.  or  in  the  alternative  for  a  new  trial 
in  the  above-entitled  cause,  and  for  reasons  therefor 
shows  to  the  Court: 

(1) .  That  the  verdict  is  contrary  to  the  weight  of 
evidence. 

(2) .  That  the  verdict  is  contrary  to  the  evidence. 

(3) .  That  the  verdict  is  contrary  to  the  law  as  given 
to  the  jury  by  the  Court. 
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(4) .  That  the  Court  erred  in  instructing  the  jury. 

(5)  That  the  Court  erred  in  admitting  evidence,  con¬ 
trary  to  law. 

(6) .  That  the  Court  erred  in  refusing  to  admit  evi¬ 
dence,  contrary  to  law. 

(7) .  That  the  damages  given  by  the  verdict  are  ex¬ 
cessive. 

(8) .  That  the  jury  misconducted  themselves. 

(9) .  That  the  verdict  of  the  jury  was  conditional  and 
not  unanimous. 

(10) .  For  such  other  matters  as  may  be  called  to  the 
attention  of  the  Court. 

WELCH,  DAILY  &  WELCH 
By:  /s/  H.  M.  Welch 

Attorneys  for  Defendant 
1511  K  St.,  N.  W. 

Di.  6296 


510  Filed  Jan  22  1951  Harry  M.  Hull,  Clerk 

Order 

A  motion  having  been  made  to  this  court  to  enter 
a  judgment  non  obstante  verdicto,  or  in  the  alternative 
to  set  aside  the  verdict  rendered  in  this  cause,  and  to 
grant  a  new  trial,  and  it  appearing  to  the  satisfaction 
of  the  Court  from  all  the  evidence  and  testimony  adduced 
at  the  trial  in  open  court,  and  from  the  oral  argument 
and  written  briefs  submitted  on  this  motion  that  the 
verdict  and  judgment  should  stand,  it  is  by  the  Court 
this  22nd  day  of  January,  1951 
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ORDERED,  ADJUDGED  AND  DECREED: 

1)  That  said  motion  to  enter  the  judgment  non  ob¬ 
stante  verdicto  be  and  the  same  is  hereby  overruled 
and  denied. 

2)  That  said  motion  to  set  aside  the  verdict  and 
judgment  herein  rendered,  and  to  grant  a  new  trial  be, 

and  the  same  is  hereby  overruled  and  denied. 

511  IT  IS  FURTHER  ORDERED,  ADJUDGED 
AND  DECREED  That  said  verdict  and  judgment 

as  entered  by  the  Court  will  not  be  disturbed,  but  will 
stand  and  be  entered  of  record. 

/s/  Charles  F.  McLaughlin 
Judge 

January  22,  1951 

•  •  #  • 

512  Filed  Feb  16  1951  Harry  M.  Hull,  Clerk 

Notice  of  Appeal 

Notice  is  hereby  given  this  16th  day  of  February,  1951, 
that  Defendant,  Garfield  Memorial  Hospital,  a  corpora¬ 
tion,  hereby  appeals  to  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  from  the  judgment 
of  this  Court  entered  on  the  22  day  of  January,  1951  in 
favor  of  plaintiffs  against  said  defendant,  Garfield  Me¬ 
morial  Hospital,  a  corporation. 

•  •  •  • 

513  Filed  Feb  23  1951  Harry  M.  Hull,  Clerk 

Motion  to  Correct  Transcript  of 
Testimony 

The  defendant,  Garfield  Memorial  Hospital,  a  corpo¬ 
ration,  under  the  provisions  of  Rule  75H  of  the  Federal 
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Rules  of  Civil  Procedure,  moves  the  Court  to  correct  a 
stenographic  omission  in  the  transcript  of  testimony 
made  at  the  conclusion  of  the  entire  case,  said  error 
being  the  omission  of  renewal  of  motion  for  a  directed 
verdict  by  defendant’s  counsel. 

•  •  •  • 

Filed  Feb  23  1951  Harry  M.  Hull,  Clerk 
514  Affidavit 

DISTRICT  OF  COLUMBIA :  ss : 

H.  MASON  WELCH,  being  first  duly  sw’orn  upon  oath 
deposes  and  says  that  following  the  completion  of  all  the 
evidence,  following  an  informal  conference  at  the  Bench 
with  respect  to  the  settlement  of  prayers,  he  stated,  in 
effect,  to  the  Trial  Judge, 

“I  presume  that  Your  Honor’s  ruling  on  a  motion  (for 
directed  verdict)  will  be  in  accord  with  your  previous 
ruling.” 

and  the  Trial  Court,  in  effect,  stated  that  the  motion  was 
overruled. 

Affiant  makes  this  affidavit  in  support  of  motion  to 
correct  stenographic  omission  in  the  transcript  of  testi¬ 
mony. 

/s/  H.  Mason  Welch 
H.  Mason  Welch 

Subscribed  and  sworn  to  before  me  this  21st  day  of 
February,  1951. 

/s/  Lillian  V.  Crawford 

Notary  Public,  D.  C. 

•  •  •  • 
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515  Filed  Feb  23  1951  Harry  M.  Hull,  Clerk 

Affidavit 

DISTRICT  OF  COLUMBIA,  ss: 

JOHN  R.  DAILY,  being  first  duly  sworn  upon  oath 
deposes  and  says  that  he  was  present  at  the  Bench  during 
the  discussion  following  the  prayers  and  heard  Mr.  H. 
Mason  Welch  state  to  the  Court  in  substance : 

“I  presume  that  Your  Honor’s  ruling  on  a  motion  (for 
directed  verdict)  will  be  in  accord  with  your  previous 
ruling.” 

Affiant  makes  this  affidavit  in  support  of  motion  to  cor¬ 
rect  stenographic  omission  in  the  transcript  of  testimony. 

/s/  John  R.  Daily 
John  R.  Daily 

Subscribed  and  sworn  to  before  me  this  21st  day  of 
February,  1951. 

/s/  Lillian  V.  Crawford 

Notary  Public,  D.  C. 

•  •  •  • 

516  Filed  Feb  26  1951  Harry  M.  Hull,  Clerk 

Points  and  Authorities  With  Annexed  Affidavits 
In  Opposition  to  Motion  to  Correct  Transcript 

of  Testimony 

1.  Although  Rule  75(h),  Federal  Rules  of  Civil  Pro¬ 
cedure,  permits  correction  of  omissions  or  mistakes  in  the 
transcript  of  testimony,  it  would  seem  that  before  such 
action  could  be  had,  it  must  be  shown  by  competent  testi¬ 
mony  that  in  truth,  and  in  fact,  an  omission  or  mistake 
did  actually  occur.  As  a  preliminary  matter,  the  District 
Court  must  find  such  to  be  the  case.  The  affidavit  of 
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Jeanette  Rawls,  the  official  court  reporter  presiding  at 
the  time  of  the  alleged  omission,  states  that  it  would  have 
been  absolutely  impossible  for  her  to  have  omitted  the 
material  which  defendant’s  counsel,  by  sworn  affidavit, 
says  was  omitted.*  The  affidavit  of  Michael  J.  Keane, 
Jr.,  one  of  the  counsel  for  the  plaintiffs,  states  that  im¬ 
mediately  after  the  jury  returned  its  verdict,  in  a  general 
discussion  of  the  case,  he  commented  to  his  partner, 
James  W.  Lauderdale,  on  the  fact  that  counsel  for  the 
defendant  had  failed  to  offer  a  motion  for  a  directed 
verdict  at  the  conclusion  of  all  the  evidence 
517  which  comment  generated  a  further  discussion  of 
the  general  effect  of  such  a  gamble.  In  other 
words,  it  was  well  known  to  the  plaintiffs’  counsel  that 
the  motion  for  a  peremptory  instruction  had  not  in  fact 
been  made  by  Mr.  Welch.  If  this  be  the  case,  it  cannot 
be  said  to  have  been  omitted  within  the  meaning  of  Rule 
75(h).  Obviously,  Mr.  Welch  gambled  for  a  jury’s  ver¬ 
dict  rather  than  defend  any  appeal  resulting  from  the 
granting  of  the  motion.  Having  lost  the  gamble,  Mr. 
Welch  very  improvidentlv  filed  a  motion  under  Rule 
75(h).  If  all  defendants  are  to  be  regularly  allowed  to 
play  fast  and  loose  with  procedural  steps  of  such  grave 
import,  and  then  upon  each  miscalculation  allowed  to  re¬ 
instate  vital  procedural  steps  by  recourse  to  Rule  75(h), 
then  for  sure,  it  will  not  be  long  before  the  dignity  of 
the  rule  becomes  a  mere  nothingness.  The  high  estate 
of  the  official  court  reporter,  too,  will  be  reduced  to  a 
level  far  below  their  recently  acquired  status  as  “  officers 
of  the  Court”.  Oswald  vs.  United  States,  96  Fed.  (2),  10. 
A  careful  reading  of  the  affidavits  annexed  hereto  by  the 


*  It  is  not  a  matter  of  giving  credence  to  the  Court’s  version  or 
the  litigants’  version,  for  only  one  version  is  available,  namely,  the 
official  reporter’s  version  which  is  the  statutory  prima  facie  and 

neutral  version.  Clawans  vs.  White,  112  Fed.  (2)  189,  .  U.  S. 

App.  D.  C .  See  where  court  distinguishes  between  the  judge’s 

recollection  and  the  recorded  entries  of  the  court  reporter. 
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official  reporter,  as  well  as  the  attorneys  representing  the 
plaintiffs,  must  demand  the  finding  that  the  omission 
claimed  by  the  defendant  is  non-existent.  All  they  offer 
to  establish  the  omission  are  affidavits  of  counsel  which 
themselves  are  highly  ambiguous  insofar  as  pointing  out 
where  in  the  transcript  the  alleged  omission  occurred. 
Then  again,  the  deep  interest  of  the  affiants  in  the  sub¬ 
ject  matter  must  be  taken  into  consideration  in  weighing 
these  proofs  against  the  prima  facie  status  of  the  official 
transcript  of  testimony.  Title  28,  USCA,  Section  753(h) 
says  this  in  reference  to  the  status  of  the  transcript 
of  testimony: 

“The  transcript  in  any  case  certified  by  the  reporter 
shall  be  deemed  prima  facie  a  correct  statement  of  the 
testimony  taken  and  the  proceedings  had.  No  transcripts 
of  the  proceedings  of  the  court  shall  be  considered  as 
official  except  those  made  from  the  records  taken  by  the 
reporter.  .  .  .”. 

The  matters  and  things  to  be  hereinafter  mentioned 
will  demonstrate  beyond  any  doubt  that  Mr.  Welch  has 
failed  to  overcome  the  prima  facie  correctness  of  the 
reporter’s  transcript.  Indeed,  it  will  disclose  that 
518  efforts  of  counsel  for  the  defendant  are  but  a  poor 
pretense — a  demonstrable  one  at  that! 

2.  According  to  the  record  in  this  case,  Mr.  Welch 
filed  his  motion  for  a  new  trial  and/or  for  judgment  not¬ 
withstanding  the  verdict  on  July  7,  1950.  We  must  pre¬ 
sume  that  defendant’s  counsel  were  mindful  of  the  fact 
that  a  Motion  for  Judgment  n.  o.  v.  cannot  be  granted  in 
the  absence  of  a  motion  for  a  directed  verdict  previously 
made  at  the  conclusion  of  all  the  evidence.  We  must  also 
presume  that  Mr.  Welch  reviewed  the  transcript  of  testi¬ 
mony  before  filing  his  alternative  motion,  for  the  tran¬ 
script  was  available  to  him.  If  the  transcript  had  been 
read,  Mr.  Welch  would  have  observed  a  total  absence 
of  any  motion  for  a  directed  verdict  made  at  the  con- 
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elusion  of  the  evidence.  Still,  Mr.  Welch  did  not  suggest 
to  the  Trial  Judge  on  July  7,  1950,  that  omissions  or 
errors  had  been  made  by  the  reporter.  Ordinary  dili¬ 
gence  would  have  required  prompt  notification  of  such  a 
fact  to  everyone  concerned.  On  August  9,  1950,  plaintiffs 
filed  their  opposition  to  defendant’s  several  motions, 
pointing  out  for  the  first  time  defendant’s  failure  to 
tender  to  the  Court  a  motion  for  a  directed  verdict  at 
the  conclusion  of  the  evidence.*  Even  after  making  this 
fact  known  to  the  defendant,  Mr.  Welch  made  no  effort 
to  investigate  the  matter  of  any  omission  or  error  in  the 
reporting  of  the  proceedings.  In  fact,  it  was  not  until 
January  12,  1951 — five  months  later — that  Mr.  Welch  even 
broached  the  question.  This  occurred  when  the  several 
motions  were  argued  before  the  District  Judge.  At  no 
prior  time  was  it  suggested  by  anyone  that  there  w’ere 
errors  or  omissions  in  the  reporter’s  transcript;  nor  did 
anyone  file  with  the  Court  any  notice  of  errors.  The  re¬ 
porter’s  affidavit  attached  hereto  states  that  the  de¬ 
fendant’s  counsel  has  never  to  this  date  attempted 
519  to  confer  with  her  or  inquired  into  the  matter  of 
any  omissions,  or  to  afford  her  the  opportunity 
to  defend  the  accuracy  of  her  version  of  the  proceedings. 
Lack  of  diligence  alone  in  promptly  notifying  the  District 
Judge  of  the  error  is  sufficient  ground  for  denying  the 
motion.  Dreslin  v.  Phillips,  279  Fed.  303.  It  would  seem 
highly  inappropriate  for  defendant’s  counsel  to  boldly  file 
sworn  statements  in  support  of  omissions  in  the  tran¬ 
script  without  first  checking  the  reporter’s  shorthand 
notes  to  determine  if  by  any  possibility  the  things  omitted 
in  the  transcript  might  nevertheless  appear  in  the  re- 


*  The  plaintiffs  were  not  furnished  daily  transcripts  of  the  testi¬ 
mony  as  was  the  defendant.  See  attached  affidavit  where  plaintiffs’ 
counsel  states  that  defendant’s  failure  to  make  this  motion  was  well 
known  to  the  affiant  at  the  time  of  trial.  This  opposition  pleading 
was  based  in  the  very  first  instance  upon  counsel’s  independent  recol¬ 
lection  without  aid  of  the  reporter’s  transcript. 
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porter’s  basic  notes.  Ordinary  respect  for  a  basic  truth 
would  compel  a  careful  person  to  examine  these  short¬ 
hand  notes,  rather  than  tender  to  the  Court  mere  state¬ 
ments  of  mental  recollections,  aged  by  the  intervening 
months.  Why  didn’t  these  attorneys  check  the  shorthand 
notes?  The  answer  to  this  is  quite  clear — they  knew 
the  notes  would  not  contain  that  which  never  took  place. 

3.  In  the  affidavit  filed  by  H.  Mason  Welch,  Esquire, 
he  states  that  the  supposed  motion  for  a  directed  verdict 
was  made  at  a  point  “following  the  completion  of  all  the 
evidence,  following  an  informal  conference  at  the  Bench 
with  respect  to  the  settlement  of  prayers.  .  From 
this  alternative  type  of  statement,  it  would  appear  that 
Mr.  Welch  is  not  very  sure  where  the  alleged  motion 
was  supposed  to  have  been  made,  if  it  were  made  at  all. 
In  addition,  his  description  of  the  sequence  of  events  is 
definitely  incorrect.  The  plaintiffs’  evidence  had  not  been 
completed  at  the  time  the  prayers  were  being  settled  by 
the  Court.  A  waiting  period  incident  to  the  expected 
arrival  of  plaintiffs’  rebuttal  witness  was  in  progress 
and  being  utilized  for  settlement  of  the  prayers.  Clearly, 
if  the  motion  had  been  made,  it  could  not  have  been  of¬ 
fered  prior  to  the  point  where  plaintiffs  rested  their 
case.  It  could  not  have  been  made  “following  .  .  .  the 
settlement  of  prayers  .  .  .”.  In  fact,  Mr.  Welch  could 
not  have  made  such  a  motion  while  plaintiffs  were  await¬ 
ing  arrival  of  the  rebuttal  witness.  After  the  plaintiffs 
rested  their  case,  Mr.  Welch  did  make  a  motion — but  one 
to  strike  certain  testimony.  If  any  other  motion  had 
been  in  his  mind,  it  would  necessarily  have  been 
520  made  at  this  point,  and  properly  recorded  as  was 
the  motion  to  strike.  Moreover,  if  Mr.  Welch  had 
not  intended  to  gamble  for  a  jury  verdict,  why  would  he 
have  devoted  all  this  time  towards  the  settlement  of  the 
prayers?  Settlement  of  prayers,  reserving  exceptions 
thereto  and  related  matters  are  wholly  inconsistent  with 
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an  intention  to  request  a  peremptory  instruction.  If  Mr. 
Welch  cannot  accurately  specify  where  in  the  transcript 
of  testimony  the  alleged  motion  for  a  directed  verdict 
wras  supposed  to  have  been  made,  then  wre  should  cer¬ 
tainly  refuse  to  accept  a  time-worn  recollection  of  doubt¬ 
ful,  very  doubtful,  probability.  Certainly,  we  cannot  ac¬ 
cept  these  tenuous  things  to  destroy  the  statutory  prima 
facie  status  accorded  official  transcripts  or  to  refute  the 
positive  averments  contained  in  the  reporter’s  affidavit 
annexed  hereto. 

4.  Conceding  abuse  to  our  power  of  reasoning,  let  us 
for  the  moment  accept  Mr.  Welch’s  version  of  the  sup¬ 
posed  events  of  trial  and,  for  the  purpose  of  extending 
his  position  a  little  further,  assume  that  the  following 
statement  was  made,  viz:  “I  presume  that  Your  Honor’s 
ruling  on  a  motion  for  a  directed  verdict  will  be  in 
accord  with  your  previous  ruling.”  Here,  we  have  Mr. 
Welch  admitting  that  his  motion  was  deferred  until  after 
he  had  finally  settled  the  matter  of  the  prayers.  This, 
itself,  connotes  a  preconceived  futility  or  basic  lack  of 
faith  in  the  merit  of  the  motion.  Secondly,  it  was  made 
in  a  sheer  negative  fashion.  Again,  this  clearly  shows 
that  Mr.  Welch  himself  had  little  faith  and  actually  anti¬ 
cipated  that  it  would  be  overruled.  What  does  one  draw 
from  counsel’s  expressed  attitude?  One  thing  is  certainly 
logical — that  the  defendant’s  evidence  in  Mr.  Welch’s 
expert  estimation  utterly  failed  to  defeat,  or  even  dent 
plaintiffs’  case  in  chief.  It  must  have  failed  to  such  an 
extent,  for  Mr.  Welch  by  sworn  affidavit  says  that  he 
practically  asked  that  his  motion  for  a  peremptory  in¬ 
struction  be  refused  by  the  Court.  Nothing  can  be  imag¬ 
ined  as  more  indicative  of  the  futility  of  defendant’s 
counsel  at  this  stage  of  a  very  long  trial,  for  it 
521  must  be  remembered  that  this  same  movant  de¬ 
voted  more  than  a  full  hour  to  a  similar  motion 
made  at  the  conclusion  of  the  plaintiffs’  case  in  chief. 
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It  follows  that  the  caliber  of  defendant’s  evidence  must 
not  have  impressed  Mr.  Welch  any  more  than  it  impressed 
the  jury  which  found  little,  if  any,  difficulty  in  returning 
a  substantial  verdict  for  the  plaintiffs. 

5.  Indeed,  the  defendant  makes  no  effort  to  bring  the 
official  reporter  before  the  Court.  Is  it  that  they  are 
fearful  of  what  the  reporter  might  say  in  reply  to  a 
charge  which  of  necessity  involves  sheer  negligence?  The 
affidavit  of  the  court  reporter  annexed  hereto  would  seem 
to  indicate  that  the  defendant  might  well  have  chosen  a 
proper  course  by  refraining  from  calling  her,  particularly, 
in  reference  to  omissions  of  such  an  important  phase  of 
a  legal  proceeding.  In  the  affidavits  filed  by  defendant’s 
counsel,  they  set  forth  the  manner  in  which  the  alleged 
motion  for  a  directed  verdict  was  offered  and  overruled 
by  the  Court.  Of  course,  we  find  counsel  reducing  its 
verbiage  to  a  minimum  to  make  it  more  adaptable  to 
possible  omission  by  the  court  reporter.  Still,  the  re¬ 
porter  in  her  affidavit  states  that  if  such  a  motion  had 
been  made  in  her  presence,  she  could  not  possibly  have 
omitted  it  for  the  reason  that  the  colloquy  is  of  such 
length  as  not  to  be  capable  of  complete  unreportability. 
Then  again,  she  avers  that  she  has  carefully  examined 
her  stenotype  notes  covering  the  period  of  the  trial  when 
the  alleged  motion  was  supposedly  made  and  she  finds 
that  the  sequence  of  events  is  in  proper  order  with  noth¬ 
ing  at  all  to  indicate  the  existence  of  any  incompleted 
phrases  or  statements  by  persons  in  attendance  at  Court. 
She  further  states  that  the  alleged  colloquy  was  clearly 
of  such  length  that  she  could  not  possibly  have  missed 
it  in  its  entirety,  and  further,  because  of  the  fact  that 
her  stenotype  notes  do  not  disclose  any  incompleted 
phrases,  she  is  certain  that  nothing  which  occurred  at 
this  period  of  the  trial  could  have  escaped  her  mechani¬ 
cal  reporting  methods. 
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522  Conclusion 

It  is  respectfully  submitted  that  counsel  for  the  de¬ 
fendant  has  failed  to  submit  anything  of  a  substantial 
nature  to  overcome  the  prima  facie  features  of  the  offi¬ 
cial  transcript  of  testimony  filed  herein  and  the  motion 
to  correct  the  said  transcript  must  be  denied. 

Respectfully  submitted, 

KEANE,  MICHELET  &  LAUDERDALE 

•  •  •  • 

523  Filed  Feb  26  1951  Harry  M.  Hull,  Clerk 

Affidavit  in  Opposition  to 
Motion  to  Correct  Transcript  of  Testimony 

I,  Jeanette  Rawls,  being  first  duly  sworn  on  oath,  de¬ 
pose  and  say  that  I  was  duly  appointed  by  the  United 
States  District  Court  for  the  District  of  Columbia  as  one 
of  the  official  court  reporters  to  record  the  testimony  and 
proceedings  had  in  the  above-entitled  matter,  and  particu¬ 
larly,  I  was  the  reporter  who  was  in  uninterrupted  at¬ 
tendance  for  the  period  commencing  at  the  point  when 
litigants’  counsel  were  approaching  the  close  of  all  testi¬ 
mony,  thence  without  interruption  into  conferences  with 
the  presiding  Judge  for  the  complete  settlement  of  the 
prayers  for  instruction,  and  thence  without  interruption 
into  that  phase  of  the  case  wrhere  plaintiffs’  counsel  rested, 
and  thence  finally  to  the  point  where  the  respective  coun¬ 
sel  began  their  oral  arguments  to  the  jury;  that  I  have 
read  the  affidavit  filed  herein  by  H.  Mason  Welch  to  the 
effect  that  a  certain  colloquy  between  Mr.  Welch  and  the 
presiding  Judge  was  had  whereby  a  motion  for  a  directed 
verdict  w^as  made  and  overruled  during  the  period  of 
affiant’s  aforesaid  attendance  as  official  court  reporter, 
but  omitted  from  the  transcript  of  testimony,  namely 
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Volume  No.  10,  filed  herein;  that  your  affiant  was  not 
interviewed  by  Mr.  H.  Mason  Welch  or  anyone  on 
524  his  behalf  prior  to  the  making  and  filing  of  said 
•  affidavit,  nor  questioned  in  any  manner  as  to  the 
possibilities  of  such  an  omission  having  occurred,  nor 
was  your  affiant  requested  to  re-examine  her  shorthand 
notes  to  determine  if  this  particular  colloquy  was  con¬ 
tained  in  the  shorthand  notes  but  omitted  from  the  trans¬ 
cript  thereof;  that  at  the  request  of  the  law  firm  of 
Keane,  Michelet  and  Lauderdale  made  subsequent  to  the 
filing  of  the  affidavit  of  H.  Mason  Welch,  this  affiant  has 
re-examined  her  shorthand  notes  made  simultaneously 
with  the  events  transpiring  during  the  above  period  of 
trial,  and  says  that  no  such  colloquy  as  related  by  Mr. 
H.  Mason  Welch  is  recorded  therein,  and  your  affiant 
says  without  reservation  that  if  such  a  colloquy  ever  oc¬ 
curred,  it  would  have  been  recorded  for  the  length  of 
its  verbiage  is  such  that  it  would  have  been  impossible 
for  this  reporter  under  the  circumstances  to  have  failed 
to  record  the  same;  that  your  affiant  avers  that  because 
of  these  things,  the  said  motion  could  not  have  been  made 
in  the  presence  of  the  presiding  Judge  at  a  regular  ses¬ 
sion  of  the  aforesaid  trial  in  the  courtroom  assigned  for 
these  proceedings,  because  your  affiant  says  she  was  in 
constant  observance  of  the  activities  of  the  trial  Judge 
and  at  no  time  was  she  lacking  in  personal  attention  at 
her  reporting  station  after  the  presiding  Judge  ascended 
the  Bench,  and,  as  a  consequence,  she  could  not  fail  to 
hear,  nor  to  record  what  occurred,  particularly  such  a 
matter  as  important  as  a  motion  for  a  directed  verdict 
by  a  party  litigant;  that  your  affiant,  in  the  interest  of 
a  more  complete  answer  to  the  matters  raised  by  Mr.  H. 
Mason  Welch,  verily  says  the  answers  to  the  following 
interrogatories  are  true  and  correct  to  the  best  of  my 
knowledge  and  belief : 
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1.  Miss  Rawls,  have  you  examined  Volume  No.  10  of 
the  Transcript  of  Testimony  filed  in  this  case? 

Ans :  Yes. 

2.  Directing  your  attention  to  that  portion  of  this  vol¬ 
ume  which  relates  to  the  final  resting  of  the  plain- 

525  tiffs’  case,  through  the  conference  had  at  the  bench 
between  court  and  counsel,  to  and  including  all  the 
proceedings  to  the  point  of  commencement  of  arguments 
of  counsel,  did  you  record  any  motion  made  by  Mr.  H. 
Mason  Welch  during  this  particular  phase  of  the  trial? 

Ans:  Yes. 

3.  What  type  of  motion  was  this? 

Ans:  A  motion  to  strike  the  testimony  of  Dr.  Heilman 
given  by  way  of  deposition. 

4.  I  direct  your  attention  to  the  affidavit  filed  by  H. 
Mason  Welch  wherein  he  states  that  following  the  com¬ 
pletion  of  all  the  evidence  and  during,  or  following,  the 
conferences  at  the  bench  with  respect  to  the  settlement 
of  the  instructions  to  the  jury,  he  made  the  following 
statement  to  the  Court:  “I  presume  that  your  Honor’s 
ruling  on  a  motion  (for  a  directed  verdict)  will  be  in 
accord  with  your  previous  ruling”,  and  to  which  the  trial 
Judge  in  effect  stated  that  such  a  motion  was  then  and 
there  overruled.  I  ask  you  now  if  such  a  colloquy  had 
taken  place  between  the  Court  and  counsel  in  open  court 
during  a  regular  session,  before  your  reportorial  pres¬ 
ence  while  you  were  wholly  conscious,  and  having  in 
mind  the  length  of  its  verbiage,  could  such  an  exchange, 
by  any  possibility,  have  escaped  at  least  a  partial  recor¬ 
dation  thereof  in  your  shorthand  notes? 

Ans:  It  could  not  have  escaped  recordation. 

5.  If  only  a  portion  thereof  had  been  recorded  by 
you  in  the  first  instance,  would  you  not  have  requested  a 
re-statement  by  the  parties  in  order  that  your  notes  might 
record  the  entire  colloquy? 
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Ans:  Yes;  certainly. 

6.  In  addition  to  a  re-examination  of  Volume  No.  10, 
have  you  rechecked  your  stenotype  notes  made  simul¬ 
taneously  with  the  proceedings? 

Ans :  Yes. 

7.  Do  your  stenotype  notes  contain  any  such  motion 
for  a  directed  verdict  as  set  forth  in  Mr.  Welch’s  affi¬ 
davit? 

Ans :  No. 

526  8.  Directing  your  attention  to  that  portion  of 

the  stenotype  notes  which  commences  with  the  final 
resting  of  the  plaintiffs’  case,  to  and  including  the  start 
of  the  arguments  of  counsel  to  the  jury,  do  you  observe 
any  places  where  there  exists  any  lack  of  sequence  or 
corrupted  stenographic  reporting? 

Ans :  No. 

9.  At  these  places  do  you  observe  any  incomplete  sen¬ 
tences,  or  partial  phrases  employed  by  Mr.  H.  Mason 
Welch? 

Ans :  No. 

10.  Were  you  in  personal  attendance  at  court  during 
the  particular  sessions  which  included  the  aforesaid  phases 
of  the  trial? 

Ans :  Yes. 

11.  Is  it  your  practice  to  observe  the  exact  time  of 
the  ascendancy  of  the  trial  Judge  to  the  bench,  and  then 
place  yourself  in  the  reporter’s  chair  for  the  reception  of 
all  proceedings  had  with  Court? 

Ans:  Yes;  that  is  correct. 

12.  Did  you  record  any  motion  for  a  directed  verdict 
or  the  renewal  of  any  such  motion  made  by  H.  Mason 
Welch? 

Ans:  No. 
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13.  Are  you  familiar  with  the  critical  points  in  an 
ordinary  jury  trial  when  counsel  orally  makes  motions 
for  a  directed  verdict? 

Ans :  Yes. 

14.  Was  any  motion  for  a  directed  verdict  or  a  re¬ 
newal  thereof  made  by  H.  Mason  Welch,  Esquire,  at  the 
conclusion  of  all  the  evidence  in  the  case? 

Ans:  No. 

/s/  Jeanette  Rawls 
Jeanette  Rawls 

Subscribed  and  sworn  to  before  me  this  24th  day  of 
February,  1951. 

/s/  Dorothy  B.  Porter, 

Notary  Public,  District  of 
Columbia. 

My  Commission  Expires  March  22,  1951. 

527  Filed  Feb  26  1951  Harry  M.  Hull,  Clerk 
Affidavit  of  Michael  J.  Keame ,  Jr. 

I,  Michael  J.  Keane,  Jr.,  being  first  duly  sworn  on 
oath,  depose  and  say  that  I  was  one  of  the  trial  attorneys 
actively  engaged  in  the  prosecution  of  the  plaintiffs’  claim 
against  the  Garfield  Memorial  Hospital;  that  at  the  con¬ 
clusion  of  all  the  evidence  adduced  at  this  trial,  confer¬ 
ences  were  had  at  the  Bench  between  respective  counsel 
and  the  Court,  but  at  this  time  the  plaintiffs  had  not 
rested  their  case  because  a  rebuttal  witness  had  not  ar¬ 
rived;  that  after  plaintiffs  rested,  no  conferences  were 
had  at  the  Bench  but  the  proceedings  thereafter  had 
taken  place  while  respective  counsel  were  in  their  places 
at  the  counsel  table;  that  neither  H.  Mason  Welch  nor 
his  associate,  John  Ryan  Daily,  made  any  motion  for  a 
directed  verdict,  or  renew  any  such  previous  motion  while 
the  bench  conferences  were  in  progress  or  thereafter 
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when  counsel  resumed  their  places  at  the  counsel  table; 
that  this  affiant,  shortly  after  the  return  of  the  verdict, 
commented  to  his  partner  that  it  was  very  odd  that  the 
defendant’s  counsel  had  refrained  from  renewing  such  a 
motion ;  that  this  affiant  further  says  that  the  trans- 

528  cript  of  testimony  prepared  by  the  official  court 
reporter  is  true  and  correct  and  verily  discloses 

that  the  defendant  through  its  counsel  did  not  so  move 
for  a  directed  verdict. 

/s/  Michael  J.  Keane,  Jr. 

Michael  J.  Keane,  Jr. 

Subscribed  and  sworn  to  before  me  this  26th  day  of 
February,  1951. 

/»/  Dorothy  B.  Porter, 

Notary  Public,  District  of 
Columbia 

My  Commission  Expires  March  22,  1951. 

529  Filed  Feb  26  1951  Harry  M.  Hull,  Clerk 

Affidavit  of  James  W.  Lauderdale 

I,  James  W.  Lauderdale,  being  first  duly  sworn  on 
oath,  depose  and  say  that  I  was  one  of  the  trial  attorneys 
actively  engaged  in  the  prosecution  of  the  plaintiffs’  claim 
against  the  Garfield  Memorial  Hospital;  that  at  the  con¬ 
clusion  of  all  the  evidence  adduced  at  this  trial,  certain 
conferences  were  had  at  the  Bench  between  respective 
counsel  and  the  Court;  that  at  the  time  of  these  confer¬ 
ences,  plaintiffs  had  not  rested  their  case  due  to  the  fact 
that  they  were  awaiting  the  arrival  of  a  rebuttal  witness; 
that  after  the  plaintiffs  rested  their  case,  no  further  con¬ 
ferences  were  had  at  the  Bench  but  such  proceedings  as 
thereafter  occurred  took  place  while  respective  counsel 
were  seated  at  the  counsel  table;  that  neither  H.  Mason 
Welch  nor  his  associate,  John  Ryan  Daily,  made  any 
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motion  for  a  directed  verdict  nor  did  they  renew  any 
such  previous  motion  while  the  Bench  conferences  were 
in  progress  or  thereafter  when  counsel  resumed  their 
places  at  the  counsel  table;  and  the  affiant  verily  states 
that  at  no  proper  time  in  these  proceedings  did  defend¬ 
ant’s  counsel  move  for  a  directed  verdict  at  the 

530  conclusion  of  all  the  evidence  in  the  case;  that  this 
affiant  further  says  that  the  transcript  of  testimony 

prepared  by  the  official  court  reporter  is  true  and  correct 
and  truthfully  discloses  that  defendant  through  its  coun¬ 
sel  did  not  so  move  for  a  directed  verdict  prior  to  the 
submission  of  the  case  to  the  jury. 

/s/  James  W.  Lauderdale 
James  W.  Lauderdale 

Subscribed  and  sworn  to  before  me  this  26th  day  of 
February,  1951. 

/s/  Dorothy  B.  Porter, 

Notary  Public,  District  of 
Columbia 

My  Commission  Expires  March  22,  1951. 

531  Filed  Feb  26  1951  Harry  M.  Hull,  Clerk 

Order 

Upon  consideration  of  a  motion  to  correct  the  trans¬ 
cript  of  testimony,  made  by  defendant  in  the  above  cause, 
in  accord  with  the  provisions  of  Rule  75H  of  the  Federal 
Rules  of  Civil  Procedure,  and  it  being  the  Court’s  recol¬ 
lection  that  defendant  counsel  did  at  a  point  in  the  pro¬ 
ceedings  substantially  present  to  the  Court  a  motion  for 
directed  verdict,  the  exact  language  of  which  is  not  re¬ 
called,  and  that  the  Court  did  at  that  point  indicate  to 
Counsel  denial  of  said  motion,  it  is  by  the  Court  this 
26th  day  of  February,  1951; 
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ORDERED,  That  the  transcript  of  testimony,  Volume 
10,  at  the  top  of  page  1282  following  the  words,  “The 
Court:  Very  well,”  be  corrected  to  show  that  counsel 
for  the  defendant  at  the  conclusion  of  all  of  the  testimony 
renewed  his  motion  for  a  directed  verdict  and  that  the 
Court  overruled  said  motion. 

/s/  Charles  F.  McLaughlin 

Trial  Judge 

14  Lucy  C&fvweU,  Marshall 

*  •  #  * 

Direct  Exammation 
BY  MR.  KEANE : 

Q  Will  you  please  state  your  full  name,  Mrs.  Mar¬ 
shall?  A  Lucy  Cornwell  Marshall. 

*  •  *  * 

Q  And  you  are  the  wife  of  George  C.  Marshall,  the 
plaintiff  in  this  case?  A  I  am. 

Q  And  the  mother  of  Noel  F.  Marshall?  A  That  is 
correct. 

*  •  •  • 

Q  Where  did  you  take  your  nursing  training? 

15  A  At  Sibley  Memorial  Hospital  here  in  Wash¬ 
ington. 

Q  What  year  was  that,  Mrs.  Marshall?  A  I  entered 
in  January  of  1934. 

Q  And  did  you  go  through  1934-1935?  A  Yes,  prac¬ 
tically  all  of  1935. 

•  •  •  • 

16  Q  Prior  to  the  birth  of  Noel  F.  Marshall,  had 
you  borne  any  other  children?  A  Yes. 

Q  What  were  their  names  or  what  are  their  names? 
A  Melody  Jean  Marshall  and  George  C.,  Jr. 

Q  When  was  Melody  born?  A  October  11,  1936. 
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Q  And  the  second  child?  A  January  24,  1943. 

Q  Where  was  the  second  child  born?  A  Garfield 
Memorial  Hospital. 

Q  Directing  your  attention  to  the  month  of  August, 
1946,  did  there  come  a  time  when  you  found  it  necessary 
to  consult  a  physician?  A  Yes. 

Q  What  physical  condition  required  this  course  of 
action,  Mrs.  Marshall?  A  Pregnancy. 

Q  Will  you  state  the  name  of  the  physician  that  you 
consulted?  A  Dr.  Howard  Parker. 

a  •  •  • 

18  Q  On  January  6,  did  anything  unusual  occur 
in  the  course  of  your  pregnancy,  January  6  of 

1947?  A  Yes. 

Q  Would  you  describe  what  happened?  A  About  11 
p.  m.,  the  membranes  lining  the  uterus  ruptured. 

Q  And  what  resulted  from  this  rupture,  if  you  know? 
A  The  amniotic  fluid  began  leaking. 

Q  Did  you  report  this  to  Dr.  Parker?  A  Yes. 

Q  What  did  he  do  after  receiving  that  report?  A 
He  advised  me  to  enter  Garfield  Hospital  immediately. 

•  •  •  • 

19  Q  And  you  left  your  home  with  your  husband 
and  went  to  Garfield  Hospital?  A  Yes,  I  did. 

•  •  •  • 

21  Q  What  room  were  you  assigned  to,  Mrs.  Mar¬ 
shall?  A  51-0. 

Q  I  take  it  that  is  Room  51  in  Ward  0?  A  That  is 
right. 

Q  Is  Ward  0  a  maternity  ward?  A  Yes. 

Q  With  relation  to  Room  51,  where  is  the  ward 
nurse’s  desk?  A  It  is  across  the  corridor  just  a  very 
few'  feet  from  the  door  to  Room  51. 

«  •  •  • 
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22  Q  I  show  you  an  entry  appearing  on  the  nurse’s 
record,  Mrs.  Marshall,  under  date  of  January  7 

at  1  o’clock  p.  m.,  and  ask  you  if  you  might  read  that? 
A  (Reading:)  “Patient  admitted  to  ward  walking. 

Membranes  ruptured.  Few  small  contractions.  Dr. 
Parker  in.” 

Q  Did  a  Dr.  Hodges  of  the  hospital  staff  perform  any 
duties  with  reference  to  you  at  the  time  of  your  admis¬ 
sion?  A  Yes. 

Q  And  what  did  he  do,  Mrs.  Marshall?  A  He  paid 
a  visit  to  the  room  and  made  an  examination. 

Q  I  show  you  an  entry  from  the  “Treatment  and 
physician’s  record”  under  date  of  January  7,  1947,  en¬ 
tered  at  1:10  a.  m.,  and  ask  you  if  you  will  read 

23  that  and  the  signature  there?  A  (Reading:) 
“Hykinone  ampoule  one;  4  milligrams.  Stat.” 

It  looks  like  “J.  M.”  And  then  “Repeat  in  4  hours. 
Seconal,  grains  1*4;  Stat.  If  pains  start,  call  Hodges.” 
It  is  signed  “  J.  C.  Hodges”. 

Q  And  you  have  already  testified  Dr.  Hodges  was 
one  of  the  interns  at  the  hospital?  A  Yes. 

*  *  •  • 

25  Q  Will  you  state,  Mrs.  Marshall,  the  time  and 
the  date  of  the  birth  of  your  baby  which  resulted 

in  the  hospitalization  on  January  7,  1947?  A  11:20  p. 
m.,  January  23,  1947. 

Q  WYiat  was  the  name  of  the  baby?  A  Noel  Frances. 
Q  Did  Dr.  Parker,  after  your  admission  on 

26  January  7,  prescribe  any  medicine  known  as  Pra- 
none? 

•  •  •  • 

THE  WITNESS :  Yes. 

•  •  •  • 

27  Q  Did  Dr.  Parker  visit  you  at  the  hospital  each 
day  while  you  were  there?  A  Daily  until  he  left 

on  a  vacation. 
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Q  When  did  he  go  on  a  vacation?  A  About  Janu¬ 
ary  15. 

Q  Did  he  arrange  for  any  other  obstetrical  physician 
to  take  his  place?  A  Yes. 

Q  Who  was  that?  A  Dr.  Roger  O’Donnell. 

•  •  •  # 

Q  And  after  January  15  when  Dr.  Parker  went  on  a 
vacation,  did  Dr.  O’Donnell  visit  you  daily?  A  Yes. 

Q  When  was  his  last  visit  prior  to  the  birth  of  Noel? 
A  The  morning  of  January  23. 

Q  When  you  say  “morning”,  about  what  time  'would 
that  be?  A  Between  8  and  11. 

28  Q  On  January  23?  A  January  23. 

Q  I  ask  you,  Mrs.  Marshall,  if  you  know  the 
name  of  the  assistant  resident  physician  of  Garfield  Hos¬ 
pital  who  was  in  charge  of  your  ward,  that  is,  the  ward 
in  which  you  were  located?  A  Dr.  Irani. 

•  #  •  # 

Q  How  often  did  Dr.  Irani  visit  you  prior  to  the  day 
of  the  birth  of  your  baby?  A  Daily;  sometimes  two  or 
three  times  a  day. 

Q  At  or  around  the  time  that  you  first  retained  Dr. 
Parker’s  services  as  an  obstetrician,  had  he  made  an 
estimate  of  the  approximate  date  of  the  birth  of  Noel? 
A  Yes,  he  did. 

Q  What  was  that  estimation?  A  March  23,  1947. 

Q  Directing  your  attention  specifically  to  January  23, 
1947,  did  anything  occur  on  that  particular  day  relevant 
to  any  labor?  A  Why,  yes. 

Q  Can  you  tell  us  when  labor  started  on  that  day? 
A  About  2  p.  m. 

#  •  •  • 

29  MR.  KEANE:  Your  Honor,  at  this  point  I  had 
in  mind  doing  this  prior  to  this  last  discussion 

but  just  to  confirm  the  witness’  statement,  I  wanted  to 
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read  into  the  record,  from  Form  No.  3  from  Garfield 
Memorial  Hospital,  “History  of  labor”,  *  *  # 

•  •  #  • 

33  “First  stage  of  labor  began  2  o’clock  p.  m.” 

And  it  is  dated  January  23,  1947. 

*  •  *  • 

Q  Mrs.  Marshall,  directing  your  attention  to  the  after¬ 
noon  of  January  23,  will  you  describe  the  course  of  pains 
that  you  underwent  during  the  afternoon  and  proceeding 
on  to  the  time  when  Noel  was  born?  A  Contractions 
started  at  2  p.  m.  which  were  five  to  eight  minutes 

34  apart.  They  gradually  grew  more  severe,  more 
regular  until,  at  5 :30,  they  were  five  minutes  apart. 

At  5:30,  I  refused  supper  except  liquids. 

At  7 :30,  the  pains  were  very  severe,  lasting  two  to 
three  minutes.  They  progressed,  became  harder,  closer, 
until  about  9:30,  they  were  two  minutes  apart  and,  at 
that  time,  they  were  lasting  forty  to  seventy  seconds. 

Q  When  you  say  they  were  lasting  forty  to  seventy 
seconds,  what  do  you  mean  by  that?  A  From  the  time 
the  contraction  and  pain  started  until  the  time  it  dis¬ 
appeared. 

Q  Forty  to  seventy  seconds  and  you  say  that  was  at 
9:30?  A  Yes. 

Q  And  after  9:30,  will  you  describe  the  type  of  pains 
and  designate  the  hours,  if  you  can?  A  Well,  about 
10:15  I  was  hit  with  a  hard  pain  and  from  then  on, 
the  pains  were  wave-like.  There  was  no  definite  break 
in  them  even  though  they  were  milder  at  periods  until 
around  10 :40  or  10 :45,  I  was  hit  with  one  continuous  pain 
which  did  not  let  up  until  Noel’s  head  was  down,  had 
left  the  uterus. 

Q  Who  was  the  nurse  on  duty  in  your  ward  between 
the  hours  of  3  o’clock  p.  m.  and  11  o’clock  p.  m.  on  Janu¬ 
ary  23?  A  Nurse  Holloway,  who  is  now  Mrs.  Neil  M. 
Johnson. 
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•  •  •  • 

35  Q  Did  you  have  a  conversation  with  Nurse  Hol¬ 
loway  at  around  5:30  p.  m.  on  January  23  in  refer¬ 
ence  to  your  dinner?  A  Yes. 

Q  What  was  the  conversation? 

MR.  WELCH :  If  Your  Honor  please,  I  object.  I 
think  she  may  tell  us  whether  she  had  dinner  or  did 
not,  but  any  conversation  she  had,  I  think,  is  objection¬ 
able. 

THE  COURT:  The  objection  is  overruled.  The  con¬ 
versation  will  be  stated. 

THE  WITNESS:  Would  you  please  give  me  that 
question  again? 

MR.  KEANE:  Will  you  read  the  question,  Miss  Re¬ 
porter? 

(Thereupon,  the  pending  question  was  read  by  the  re¬ 
porter.) 

THE  WITNESS:  I  refused  all  except  liquids  and  I 
told  Miss  Holloway  at  the  time,  because  of  my  previous 
nursing  experience  and  my  two  pregnancies  and  labors 
prior  to  this  baby  also,  that  I  did  not  feel  it  was  advis¬ 
able  to  have  solid  food  when  the  birth  of  the  baby  ap¬ 
peared  so  close. 

MR.  WELCH:  I  move  that  that  all  be  stricken  on 
the  ground  that  the  opinion  of  a  nurse  with  respect  to 
medical  conditions  pertaining  to  premature  birth  and 
delivery  is  incompetent  and  about  w’hich,  I  submit, 

36  this  witness  is  not  qualified  at  all  to  testify. 

THE  COURT:  I  think  that  objection  is  good. 
It  is  a  conclusion  of  the  witness,  the  opinion  of  the  wit¬ 
ness  on  a  matter  on  which  she  has  not  been  qualified  to 
testify. 

MR.  WELCH:  I  think  the  reporter  is  having  a  little 
difficulty  getting  all  of  that  ruling  and  I  didn’t  quite 
hear  the  last  of  it. 

THE  COURT :  The  objection  is  sustained  for  the  rea¬ 
son  that  it  is  a  conclusion  of  the  witness  upon  a  matter 
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concerning  which  she  has  not  been  qualified  to  testify. 

MR.  KEANE:  I  understand  Your  Honor  is  not  strik¬ 
ing  that  portion  of  it  which  relates  to  refusing  supper. 

MR.  WELCH:  No;  I  did  not  object  to  that.  I  said  I 
had  no  objection  to  that 
BY  MR.  KEANE : 

Q  WTien  you  told  Nurse  Holloway  about  refusing  sup¬ 
per,  what  did  she  do?  A  She  called  Dr.  Irani. 

Q  And  you  testified  previously  that  Dr.  Irani  was  the 
resident  in  charge  of  your  ward?  A  Yes. 

Q  Did  Dr.  Irani  call  as  the  result  of  any  information 
furnished  him,  if  you  know?  A  He  came  in  around 
7:30. 

37  Q  WTiat  did  he  do  at  7:30,  Mrs.  Marshall?  A 
He  performed  a  rectal  examination. 

Q  How  long  was  it  before  Dr.  Irani  returned  again? 
A  About  an  hour  and  a  half. 

Q  Wliat  time  would  that  be,  approximately?  A  Nine 
p.  m. 

Q  WTio  called  him  on  that  occasion?  A  Miss  Hollo- 
way. 

Q  And  what  did  Dr.  Trani  do  at  9:30?  *  *  *  A  He 
felt  the  contractions  and  said  I  had  nothing  to  worry 
about. 

Q  At  this  particular  call  that  Dr.  Irani  made  to  your 
room,  did  he  at  that  time,  and  within  your  personal 
knowledge,  telephone  anyone?  A  I  heard  him  talking 
on  the  telephone. 

Q  Did  he  telephone?  Answer  yes  or  no.  A  Yes. 

Q  And  will  you  tell  us  what  you  heard  him  say  on 
the  telephone?  A  I  heard  him  addressing  the  person 
as  “Dr.  0 ’Donnell.” 

Q  What  did  he  say  to  Dr.  O’Donnell?  A  He  gave 
him  a  7 :30  report.  *  *  *  He  said  I  was  having  a 

38  few  mild  contractions. 

•  #  •  * 
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Q  Did  he  say  anything  else  to  Dr.  O’Donnell,  if  you 
recall?  A  I  didn’t  hear. 

Q  Where  was  the  telephone  located,  if  you  know,  Mrs. 
Marshall,  that  Dr.  Irani  employed  for  this  purpose?  A 
On  the  nurse’s  desk. 

Q  You  spoke  of  the  duration  of  your  labor  pains  and 
you  spoke  of  them  in  terms  of  three  to  five,  five  to  eight, 
two  to  three.  How  did  you  determine  the  time  of  those 
pains?  A  I  timed  them  myself. 

Q  And  you  would  use  a  watch?  A  Yes. 

Q  And  palpation  with  vour  hand?  A  Merely  placing 
my  hand  on  my  abdomen. 

i  •  •  • 

39  Q  Did  Dr.  Irani  return  to  your  room  after  he 
had  talked  on  the  telephone  on  this  particular  oc¬ 
casion?  A  Yes. 

Q  And  did  you  have  a  further  talk  wdth  him?  A 
Yes. 

Q  What  did  you  tell  him  at  that  time?  A  I  asked 
him  to  get  Dr.  O’Donnell. 

Q  Just  state  what  you  told  him  and  what  he  said. 
A  “Get  Dr.  O’Donnell  and  do  something  for  me.”  His 
reply  wTas,  “You  have  nothing  to  worry  about.” 

Q  Did  you  also  ask  him  to  feel  the  pains  himself? 
A  Yes,  I  did. 

40  Q  Did  he  feel  them?  •  •  *  a  Yes. 

Q  And  after  he  had  felt  them,  what  did  he  say, 
if  anything?  A  I  don’t  remember  any  specific  state¬ 
ment. 

Q  Did  he  do  anything  at  all?  A  No. 

»  *  •  • 

Q  After  Dr.  Irani  left,  and  I  understand  that  was 
about  9:30  p.  m.?  A  Yes. 

41  Q  Were  you  administered  by  any  of  the  nurses 
any  medications?  A  I  was  given  seconal  and  de- 

merol. 
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•  •  •  • 

Q  As  the  result  of  these  medications,  Mrs. 

42  Marshall,  did  you  fall  asleep?  A  Yes,  I  dozed. 

Q  At  what  time  was  that,  approximately?  A 
Around  9:30. 

Q  Will  you,  in  your  own  words,  tell  us  what  hap¬ 
pened  after  you  fell  asleep  or  if  anything  happened 
from  that  time  on?  A  Well,  at  10:15,  I  was  awakened 
by  this  terrific  pain. 

Q  What  did  you  do?  A  I  shouted  for  Miss  Holloway 
and  also  pushed  the  button  for  my  light. 

Q  For  your  what?  A  Light. 

Q  Did  Miss  Holloway  come  into  your  room?  A  Yes, 
she  did. 

Q  What  did  she  do?  A  She  felt  the  contractions. 
Q  Did  she  call  Dr.  Irani?  A  Yes;  she  called  Dr. 
Irani. 

Q  About  what  time  was  that?  *  *  *  A 

43  Around  10 :20. 

Q  How  did  she  call  him,  by  what  means?  A 
Telephone. 

Q  Did  you  hear  her  talk  to  Dr.  Irani?  A  Yes. 

Q  Do  you  recall  what  she  said?  A  I  don’t  remem¬ 
ber  the  exact  conversation. 

Q  Did  she  report  back  to  you  after  she  returned  from 
the  telephone  what  she  had  done?  A  Yes. 

44  Q  And  what  did  she  say  to  you? 

•  •  •  • 

THE  WITNESS:  Dr.  Irani  asked  her  to  call  back 
later. 

•  •  •  • 

Q  Mrs.  Marshall,  that  was  the  first  call  after  you 
awakened  from  your  slumber,  was  it  not?  A  Yes. 

Q  How  many  times  did  Nurse  Holloway  call  Dr.  Irani, 
if  you  know,  after  that?  A  I  know  of  two  calls  after¬ 
wards. 
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Q  To  your  own  personal  knowledge?  A  That  is 
right. 

Q  The  last  call  that  Nurse  Holloway  made  was 

45  about  what  time,  do  you  recall?  A  Eleven  p.  m. 

Q  And  she  came  back  to  you  and  gave  you  Dr. 
Irani’s  reply,  did  she  not? 

*  •  •  # 

46  THE  WITNESS:  That  he  was  scrubbed  and 
could  not  come. 

MR.  KEANE :  I  think  we  are  all  agreed  that 
“scrubbed”  means  “sterilized,”  doesn’t  it,  Mr.  Welch? 

MR.  WELCH:  I  assume  that  it  does  mean  he  was 
sterilized  and  in  an  operating  room  or  delivery  room  and 
attending  to  something  and  could  not  come. 

BY  MR.  KEANE : 

Q  Mrs.  Marshall,  during  this  period  of  time  after  you 
awakened  and  up  to  11  o’clock,  who  was  in  the  room 
with  you  the  majority  of  the  time  besides  yourself?  A 
Either  Miss  Holloway  or  the  aide,  Priscilla,  who  was  on 
duty  that  night. 

Q  What  'was  Priscilla’s  type  of  employment?  A  She 
was  a  nurse’s  aide. 

Q  What  nationality,  do  you  recall?  A  Yes;  she  was 
a  Filipino. 

Q  Were  they  in  the  room  most  of  the  time  or  can 
you  approximate  the  time  from  the  time  you  awakened 
until  11  o’clock?  A  Seventy-five  percent  of  the  time. 

•  •  •  • 

47  Q  #  •  •  From  your  previous  experience  in  hav¬ 
ing  babies  or  delivering  babies,  at  that  time  do  you 

know,  from  your  own  physical  sensations  on  this  particu¬ 
lar  day,  when  the  baby  left  the  uterus  on  its  journey 
through  the  birth  canal? 

•  •  •  • 
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THE  WITNESS:  Between  10:50  and  11  p.  m. 

Q  You  know  the  perineal  area,  do  you  not,  of  a 
woman?  A  Yes. 

Q  Are  you  personally  acquainted  with  the  sensation 
which  relates  to  the  bulging  of  that  perineum  at  or 
around  the  time  of  birth?  Are  you  familiar  with  that 
phenomenon?  A  I  wasn’t  until  the  birth  of  this 

48  baby  from  a  personal  viewpoint. 

Q  Did  you  become  acquainted  with  that  physi¬ 
cal  manifestation  on  this  particular  evening?  A  Yes. 

Q  About  what  time  did  you  experience  that  bulging? 
A  About  10  minutes  past  11. 

Q  I  will  ask  you  this  additional  question,  Mrs.  Mar¬ 
shall:  From  physical  sensations  which  you  experienced 
on  this  particular  evening,  could  you  tell  when  Noel  was 
going  through  the  pelvic  canal?  A  Yes. 

Q  At  what  time  was  that,  if  you  recall,  approximately? 
•  *  *  A  Well,  after  the  head  left  the  uterus,  which  was 
around  11  and  from  then  on  until  the  birth  of  the  baby. 

Q  When  Nurse  Holloway  came  into  the  room  on  these 
occasions,  which  you  have  previously  described,  did  she 
likewise  feel  the  contractions  with  her  hand?  A 
Yes. 

49  How  many  times  would  you  say  she  went  through 
that  procedure  on  this  evening?  A  That  would 

be  difficult.  Each  time  she  came  in  she  would  feel  the 
contractions. 

Q  Would  you  say  a  dozen  times  or  less  than  a 
dozen?  A  Probably  a  dozen. 

Q  I  understand  that  Nurse  Holloway  went  off  duty  at 
11  p.  m.  on  January  23,  is  that  correct?  A  Yes. 

Q  Do  you  know  the  name  of  the  nurse  that  relieved 
her?  A  Yes;  Anna  May  Heinson. 

Q  I  take  it  you  were  well  acquainted  with  these  nurses 
because  of  the  length  of  your  stay,  is  that  correct,  Mrs. 
Marshall?  A  That  is  right. 
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Q  And  they  were  on  duty  from  the  time  you  came  in 
until  this  particular  occasion?  A  Yes. 

*  •  •  • 

Q  What  did  Nurse  Holloway  say  to  Nurse  Heinson 
when  Nurse  Heinson  arrived  on  relief  duty?  A 

50  Miss  Holloway  was  in  my  room  at  the  time.  Nurse 
Heinson  entered  and  Nurse  Holloway  gave  her  a 

detailed  report  of  my  condition. 

•  •  •  • 

Q  Will  you  commence  over  again  and  give  us  what 
was  included  in  the  report  Nurse  Holloway  gave  to 

51  Nurse  Heinson?  A  She  gave  her  a  detailed  re¬ 
port  of  my  condition  after  she  came  on  duty  at 

3  p.  m.,  including  the  regularity,  the  severity  of  the 
pains;  also  the  fact  she  had  been  unable  to  get  Dr.  Irani 
to  the  floor. 

Q  In  your  own  words,  Mrs.  Marshall,  tell  us  what 
happened  after  Nurse  Heinson  took  over  the  duties.  A 
She  had  hardly  come  on  when  I  had  to  call  her  and  I 
told  her  “the  baby’s  head  is  down.” 

Q  What  did  she  do  then?  Did  she  reply  to  you?  A 
She  made  an  examination. 

Q  She  examined  you?  A  By  looking,  yes. 

Q  And  as  a  result  of  the  examination,  what  did  she 
do?  A  She  said,  “I  am  not  supposed  to  do  this” — 

•  •  •  • 

52  A  (Continuing)  “ — but  here  goes,  anyway.” 
Q  Then  what  did  she  do?  A  She  went  into 

the  hall,  brought  in  a  delivery  room  cart,  and  asked  me 
to  get  on  it. 

Q  Hovr  did  you  get  on  the  cart?  A  The  best  I  could, 
by  just  moving  myself  over  gradually. 

Q  What  was  Nurse  Heinson  doing  at  the  time?  A 
She  was  holding  the  cart. 

Q  On  the  other  side?  A  Yes. 
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Q  Yon  went  from  your  bed  to  the  cart?  A  That  is 
right. 

Q  Did  anybody  assist  yon  at  all  in  moving  from  the 
bed  to  the  cart!  A  No;  not  physically. 

Q  What  was  the  position  of  the  baby’s  head  at  that 
time!  A  The  baby’s  head  was  protruding — 

•  •  •  • 

53  A  (Continuing)  — protruding  from  the  vagina 
so  that  merely  by  looking  anybody  could  see  the 

baby’s  head. 

Q  And  that  is  what  Nurse  Heinson  saw!  A  Yes. 

Q  You  were  taken  down  the  corridor  on  the  cart,  were 
you  not!  A  Yes. 

Q  Who  was  pushing  the  cart!  A  Miss  Heinson. 

Q  Did  she  say  anything  to  you  as  you  were  going 
down  the  hall!  A  She  asked  me  to  keep  my  arms  in¬ 
side  because  she  had  to  carry  me  so  fast  she  didn’t  want 
to  bump  my  elbows  or  arms. 

Q  Where  was  she  taking  you!  A  To  the  delivery 
room. 

Q  Was  that  room  on  the  same  floor!  A  Yes;  in 
another  building. 

Q  Did  you  have  to  go  in  a  straight  line  or  were  you 
required  to  make  turns  in  the  corridors!  A  We 

54  made  several  turns. 

Q  Would  you  say  that  trip  was  fast  or  slow! 
A  Very  fast. 

Q  Will  you  please  describe  your  mental  and  nervous 
condition  during  the  period  of  time  when  you  awakened 
at  10:15  p.  m.  to  the  time  you  got  to  this  delivery  room! 

•  •  •  • 

55  THE  WITNESS:  I  was  nervous.  I  was  ap¬ 
prehensive.  My  pains  were  wave-like;  no  doctor, 

no  resident,  no  one  in  attendance  except  the  nurse  when 
I  called  her. 
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The  pains  were  so  severe  which  themselves  tended  to 
increase  nervousness  and  tension,  and  I  became  more  so 
as  time  passed  and  I  realized  that  I  did  not  have  a 
doctor. 

•  *  •  • 

56  THE  WITNESS:  When  I  realized  no  doctor 

was  in  attendance,  no  resident  was  in  attendance — 

*  •  •  • 

I  became  more  apprehensive,  more  nervous,  more  tense 
as  the  pain  increased  in  severity  because  no  doctor  was 
there;  the  baby  was  on  its  way;  no  one  to  help  me  until 
I  became  quite  panicky  before  the  baby  was  born. 

Q  There  came  a  time  when  you  arrived  at  the  delivery 
room,  that  is,  the  cart  that  you  were  on  had  taken  you 
to  the  delivery  room?  A  Yes. 

Q  How  many  minutes  would  you  say  had  expired  from 
the  time  you  left  your  ward  room  until  you  arrived  at 
the  delivery  room?  A  Two  minutes. 

Q  Who  was  present  in  the  delivery  room  when 

57  the  cart  arrived?  A  Two  nurses. 

Q  What  were  they  doing?  A  Straightening 
up,  getting  ready  for  delivery;  setting  up  the  instru¬ 
ments. 

Q  Were  they  rushing  or  taking  their  time?  A  They 
were  rushing. 

Q  Did  I  understand  you  to  say  that  Nurse  Heinson 
had  made  a  call  to  the  delivery  room  before  you  left 
your  ward  room?  A  She  called  them. 

Q  Did  you  hear  her  conversation?  A  Snatches  of  it. 
I  was  in  severe  pain  at  the  time. 

Q  What  was  it  she  said,  that  portion  that  you  heard? 
A  That  she  had  a  patient  to  rush  over. 

•  •  •  • 

Q  Tell  us  what  happened  after  the  cart  arrived  in 
the  delivery  room.  A  I  was  asked  to  move  onto  the 
delivery  table.  I  had  barely  gotten  onto  the  table  after 
much  struggling  when  the  baby  was  born. 
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Q  Mrs.  Marshall,  was  the  cart  alongside  the  delivery 
table?  A  Yes. 

58  Q  Did  anybody  assist  you  in  rolling  over?  A 
They  held  the  cart. 

Q  But  you  had  to  roll  over  yourself?  A  That  is 
right. 

Q  What  were  you  doing  with  your  legs  and  your 
other  extremities  with  reference  to  the  baby?  A  I  was 
trying  to  prevent  any  pressure  from  my  legs  on  the 
baby’s  head  or  to  prevent  bumping  the  baby’s  head. 

Q  Were  you  assisted  in  any  way  by  anyone  else  to 
prevent  that  happening?  A  No. 

Q  How  was  the  baby  born?  Can  you  describe  it?  A 
Yes.  She  shot  out  more  than  her  own  length  on  the 
delivery  table. 

Q  Did  you  hear  any  noise  or  anything  and  I  use  the 
word  ‘ *  noise” —  A  There  was  a  thud. 

Q  What  caused  the  thud?  A  The  baby  hitting  the 
table. 

Q  What  did  you  say  at  that  time?  A  I  said,  “The 
baby  is  here.” 

Q  Who  were  you  addressing  that  to,  Mrs.  Marshall? 
A  The  nurses. 

Q  And  they  were  still  on  the  other  side  of  the  room? 
A  That  is  right 

59  Q  What  did  they  do?  A  One  said  to  the 
other,  “Get  a  doctor  quick;  any  doctor.” 

Q  Did  one  of  them  leave  the  room?  A  Yes. 

Q  Did  she  come  back  with  anyone?  A  Yes. 

Q  Who?  A  Dr.  Radford  Brown. 

Q  Had  you  ever  known  Dr.  Radford  Brown  before? 
A  No. 

Q  Was  he  employed  by  the  hospital?  A  He  was  a 
private  obstetrician. 

•  •  •  • 

Q  Did  you  know  the  names  or  did  you  later  learn  the 
names  of  the  two  delivery  nurses  in  the  delivery  room? 
A  I  learned  them  later. 
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Q  What  are  their  names?  A  Bernice  Krause  and 
Joyce  Aderholt. 

Q  You  said  they  were  setting  up  the  delivery  room. 
Had  they  completed  when  you  arrived?  A  No. 

•  •  •  • 

60  Q  When  you  entered  the  delivery  room  and  you 
were  still  on  the  cart  or  moving  yourself  to  the 
table,  did  either  one  of  the  two  nurses  examine  you  to 
determine  the  status  of  the  baby?  A  No,  they  didn’t 
have  time. 

Q  I  will  ask  you  another  question,  Mrs.  Marshall: 
Was  the  delivery  room  table  fully  extended  or  had  it 
been  broken  at  the  bottom?  A  It  was  fully  extended. 

Q  And  did  the  baby  shoot  out  onto  the  extended  por¬ 
tion  or  onto  the  other  portion  of  the  table?  A  Onto 
the  extended  portion. 

•  •  •  • 

62  Q  Directing  your  attention,  Mrs.  Marshall,  to 
the  delivery  table  itself,  did  you  have  an  oppor¬ 
tunity  to  examine  the  material  on  the  table  or  what  the 
surface  was  composed  of?  A  Yes. 

Q  Would  you  tell  his  Honor  and  the  ladies  and  gen¬ 
tlemen  of  the  jury  what  that  material  was?  A  It  was 
a  very  thin  pad.  It  felt  as  though  it  might  be  rubber. 

Q  And  the  pad  was  over  what  type  of  material?  A 
A  metal  table. 

•  •  •  • 

Q  While  laying  on  the  table,  could  you  state 

63  whether  it  was  hard,  soft,  firm,  or  otherwise?  A 
Very  hard. 

Q  And  likened  as  to  what,  Mrs.  Marshall,  if  you 
can  think  of  some  other  type  of  surface?  A  Just  any 
steel  or  metal  would  be  the  best  description  I  can  give. 
Q  With  a  cover  on  it?  A  A  thin  covering. 

Q  When  Dr.  Radford  Brown,  the  private  physician. 
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came  from  the  corridor,  what  type  of  medication  did  he 
perform  on  you?  A  Treatment,  do  you  mean? 

Q  Yes.  A  He  completed  the  third  stage  of  labor 
which  consists  of  expelling  the  placenta  or  afterbirth. 

Q  Was  he  scrubbed  or  sterilized  at  the  time?  A  No, 
he  was  not 

Q  How  was  he  dressed?  A  In  street  clothes. 

Q  Who  was  present  in  the  room  when  Dr.  Brown  per¬ 
formed  this  service?  A  The  two  delivery  room  nurses. 

Q  And  yourself  and  Dr.  Brown?  A  Yes. 

•  •  •  • 

66  Q  Who  severed  the  umbilical  cord,  Mrs.  Mar¬ 
shall?  A  The  delivery  room  nurse. 

Q  And  what  was  Dr.  Brown  doing  at  the  time?  A 
He  was  coming  into  the  room. 

Q  He  had  gotten  there?  A  No. 

Q  In  other  words,  when  Dr.  Brown  arrived  there  the 
cord  had  been  severed?  A  It  was  in  process  of  being 
severed. 

Q  Tell  us  exactly  what  Dr.  Brown  did  in  the 

67  form  of  medication  or  professional  service?  A 
He  put  his  hand  right  upon  my  abdomen  and  grad¬ 
ually,  with  severe  pressure,  worked  the  placenta  from 
the  uterus  into  the  pelvis  and  then  out  of  the  pelvis  into 
a  basin. 

Q  Did  you  see  the  baby  at  that  time?  A  Yes. 

Q  What  did  Dr.  Brown  do  with  the  baby?  A  He 
did  nothing. 

Q  Did  he  place  the  baby  in  any  position  or  in  any 
device,  or  what  not?  A  The  nurse  placed  the  baby  in 
an  incubator. 

Q  I  ask  you  this,  Mrs.  Marshall,  did  any  staff  physi¬ 
cians  arrive  to  assist  Dr.  Brown?  A  No. 

Q  Did  a  staff  physician  arrive  at  a  later  time?  A 
Yes. 

Q  Was  Dr.  Brown  present  when  that  physician  ar¬ 
rived?  A  I  don’t  believe  so. 
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Q  And  what  was  the  physician’s  name  that  did  arrive? 
A  Dr.  Lois  Platt. 

•  •  •  • 

Q  And  is  she  a  member  of  a  hospital  staff?  A  Yes. 

•  •  •  • 

68  Q  When  did  Dr.  O’Donnell  arrive?  A  About 
11 :40  p.m. 

Q  How  long  was  that  after  the  baby  was  born?  A 
Twenty  minutes. 

Q  Had  Dr.  Lois  Platt  left  at  that  time?  A  Yes,  I 
believe  so. 

Q  Were  you  still  in  the  delivery  room?  A  Yes. 

Q  Who  else  was  present  besides  Dr.  Brown?  A  The 
delivery  room  nurse. 

69  Q  Nurse  or  nurses?  A  I  don’t  know,  Mr. 
Keane,  whether  there  were  more  than  one  or  not. 

Q  And  where  were  you  when  he  arrived?  A  On  the 
delivery  table. 

•  •  •  • 

Q  Did  Dr.  O’Donnell  say  anything  to  you  with  relation 
to  his  not  being  present  at  the  time  of  the  birth?  A 
No,  he  did  not. 

Q  Did  he  discuss  any  of  the  details  of  the  birth  with 
vou?  A  No. 

Q  Did  he  say  anything.  Dr.  O’Donnell,  if  you  recall? 
A  He  asked  me  to  turn  from  my  side  to  my  back  so 
that  I  wouldn’t  fall  off  the  delivery  table. 

Q  But  he  said  nothing  with  regard  to  the  manner  of 
birth?  A  That  is  right. 

•  *  *  • 

70  Q  How  was  he  dressed?  A  He  looked  as 
though  he  had  dressed  very  hurriedly. 

Q  Just  tell  us  how  he  was  dressed.  A  Well,  it  looked 
as  though  he  had  on  his  pajama  top  under  his  coat;  he 
had  his  trousers  on ;  his  hair  was  disheveled. 

Q  Did  Dr.  Irani,  the  ward  resident,  ever  call  on  you 
that  particular  evening?  A  Not  after  9:00  p.m. 
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Q  I  am  speaking  of  after  the  baby  was  born.  A  No, 
he  did  not. 

Q  And  after  the  birth  of  the  baby,  you  were  taken 
back  to  Room  51,  Ward  0,  were  you  not!  A  Yes. 

Q  And  how  long  did  you  stay  in  the  hospital  after 
the  birth?  A  Until  the  30th  of  January. 

Q  And  that  would  be  how  long?  A  Seven  days. 

•  •  •  • 

71  Q  Did  Dr.  Irani  ever  call  by  Room  51  while  you 
remained  there,  after  the  delivery  of  Noel?  A 

No,  he  did  not. 

Q  After  the  birth- who  was  the  resident  in  charge  of 
Ward  0,  Room  51?  A  Dr.  Lois  Platt  was  the  only  one 
who  ever  saw  me. 

•  •  •  • 

Q  How  often  did  Dr.  O’Donnell  visit  you  after 

72  January  23?  A  Daily. 

•  •  •  • 

Q  Did  Dr.  O’Donnell  ever  discuss  with  you  the  ques¬ 
tion  why  he  was  not  at  the  delivery?  A  No,  he  did  not. 
Q  Was  the  subject  matter  ever  brought  up  between 
you  and  Dr.  O’Donnell?  A  No. 

73  Q  Now,  Mrs.  Marshall,  did  you  employ  a  pedia¬ 
trician  to  treat  the  baby,  and  if  you  did,  state 

when  you  employed  that  pediatrician.  A  Yes.  I  em¬ 
ployed  Dr.  Weldon  Price  in  the  fall  of  1946. 

Q  And  you  were  how  many  months  pregnant  at  that 

time?  A  Probably  three  to  four  months  pregnant. 

*  •  •  •  • 

Q  Did  you  see  the  baby  during  its  stay  in  the  hospital 
at  all?  A  The  day  I  left  the  hospital  I  saw  her  through 
glass. 

Q  And  would  you  tell  us  how  that  was  arranged? 
Where  did  you  go  to  see  the  child  and  who  took  you 
there  and  who  was  with  you?  A  Yes.  My  husband  took 
me  down  the  corridor  to  the  nursery  where  she  was  being 
kept  in  an  incubator. 
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Q  And  that  was  the  only  occasion  when  you  saw 
Noel?  A  Yes. 

Q  There  came  a  time  when  Noel  was  released  to  your 
custody,  did  there  not?  A  Yes. 

Q  What  date  was  that?  A  March  10,  1947. 

Q  And  where  did  you  take  the  baby  from  the  hos¬ 
pital?  A  We  took  her  home. 

74  Q  And  where  were  you  living  at  that  time?  A 
1201  South  Barton  Street,  Arlington. 

Q  Arlington,  Virginia?  A  Yes. 

Q  Did  there  come  a  time  at  home  when  you  noticed 
anything  unusual  with  regard  to  Noel’s  appearance  or 
condition  or  habits?  A  Yes,  a  number  of  things. 

Q  Will  you  state  them  and  when  they  first  started  be¬ 
coming  apparent.  A  The  day  we  took  her  home  we 
noticed  that  she  couldn’t  seem  to  eat  properly.  It 
would  take  me  an  hour  to  an  hour  and  a  half  to  give 
her  two  or  three  ounces  of  milk.  We  were  unable  to 
burp  her  at  times. 

•  •  •  * 

A  At  times  we  could  never  burp  her,  expell  the  gas 
from  her  stomach  after  eating,  even  employing  the  meth¬ 
ods  Dr.  Price  suggested,  such  as  putting  her  face  down 
on  a  hard  table  and  patting  her  severely  on  the  back. 

She  slept  quite  a  bit,  seemed  very  lethargic.  At  times 
she  wrould  scream  for  hours  at  a  time.  She  would  get 
severe  hiccups  -which  could  not  be  cured  for  two  or 
three  days. 

Q  How  long  was  this  after  March  10th  when  she  left 
the  hospital?  A  We  noticed  those  things  immedi¬ 
ately. 

75  Q  Did  they  continue  on  or  subside?  A  They 
continued  and  grew  worse. 

Q  Did  you  notice  anything  else  with  regard  to  her 
habits?  A  At  the  time  I  don’t  recall  anything  un¬ 
usual. 
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Q  Let  me  refresh  your  recollection  to  this  extent. 
Did  you  observe  any  vomiting?  A  Oh,  yes. 

Q  And  when  did  that  occur?  A  That  would  occur 
at  any  time  and  it  was  projectile  vomiting. 

Q  How  often  did  she  vomit  ?  A  Sometimes  after 
each  feeding. 

Q  And  how  soon  after  March  10th  did  you  notice 
vomiting?  A  Probably  two  or  three  days, 

•  •  •  • 

Q  How  often  did  Dr.  Price  call  after  the  baby  was 
taken  home?  A  He  made  one  house  visit  and  asked  me 
to  call  him  every  other  day  to  give  him  a  report. 

•  •  •  • 

76  Q  And  what  type  of  bed  was  Noel  kept  in  when 
she  was  taken  to  your  home?  A  A  small  crib 

which  was  padded  with  a  regular  crib  padding  around 
the  sides. 

Q  Was  she  ever  permitted  to  be  out  of  that  crib, 
other  than  in  your  own  custody?  A  She  was  not. 

•  •  •  • 

Q  Did  anything  unusual  occur  on  the  Good  Friday 
following  NoePs  birth?  A  Yes. 

77  Q  Do  you  recall  the  date  of  Good  Friday?  A 
It  was  April  4th,  I  believe. 

Q  Will  you  tell  us  what  happened?  A  While  taking 
her  formula  she  suddenly  collapsed  in  my  arms,  heart  and 
respiration  ceased  and  a  blue  spot  appeared  on  the  fon¬ 
tanel. 

Q  Where  is  the  location  of  the  fontanel  with  refer¬ 
ence  to  the  head?  A  It  is  on  the  top,  slightly  to  the 
front 

Q  What  type  of  dark  blue  spot  was  it,  Mrs.  Mar¬ 
shall?  A  It  looked  like  a  bruise. 

Q  When  this  happened,  what  did  you  do?  A  I  im¬ 
mediately  called  the  pediatrician. 
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Q  That  was  Dr.  Price?  A  Yes.  Dr.  Price  was  out 
Dr.  Detweiler  took  the  call. 

Q  And  what  did  Dr.  Detweiler  do  there?  A  He  ex¬ 
amined  the  baby — we  rushed  her  to  his  office  and  he 
examined  the  baby. 

Q  Did  you  point  out  to  him  the  blue  spot?  A  Yes. 

Q  And  where  did  the  examination  take  place?  A  In 
his  office. 

Q  Did  the  examination  take  place  in  your  presence? 
A  Yes. 

•  *  •  • 

78  Q  As  a  result  of  instructions  from  Dr.  Det¬ 
weiler,  was  Noel  taken  any  place  the  day  following, 

or  shortly  thereafter?  A  Yes. 

Q  Where  was  Noel  taken?  A  To  Children’s  Hos¬ 
pital. 

Q  And  who  admitted  Noel?  WTiat  physician?  A 
Well,  she  wasn’t  admitted  at  that  time.  We  took  her  in 
for  X-ray  treatments  and  X-ray  of  the  chest. 

•  •  •  • 

79  Q  Dr.  Detweiler  did  order  the  X-rays?  A  Yes. 
Q  And  what  portions  of  the  body  were  X-rayed? 

A  The  chest  and  heart  particularly. 

Q  And  then  Noel  was  taken  from  Children’s  Hospital 
back  home?  A  Yes. 

Q  Between  April  4th  and  May  23,  will  you  describe 
Noel’s  condition?  A  As  time  passed  her  attacks  of 
“passing  out”  at  feeding  were  more  frequent.  All  of  her 
symptoms  increased  in  severity. 

Q  How  often  did  that  happen,  Mrs.  Marshall?  A 
Practically  at  each  feeding.  In  fact,  I  wouldn’t  feed  the 
baby  alone ;  I  would  get  a  neighbor  to  come  in. 

•  •  •  • 

80  Q  On  May  23,  did  anything  unusual  occur?  A 
Yes. 

Q  Will  you  tell  us  about  the  time  and  just  what  hap- 
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pened?  A  At  the  11:00  o’clock  p.m.  feeding,  Noel  col¬ 
lapsed;  heart  and  respiration  apparently  ceased;  she  be¬ 
came  very  clammy  and  I  had  to  breathe  in  her  month 
five  times  in  fifteen  minutes  to  start  respiration. 

Q  And  when  this  happened,  what  did  you  do  at  the 
moment?  A  We  immediately  called  the  pediatrician;  Dr. 
Detweiler  was  on  call  that  night. 

Q  And  what  did  you  do  thereafter?  A  We  rushed 
her  to  Arlington  Hospital  to  meet  him. 

•  •  •  • 

Q  And  the  next  day,  May  24,  Mrs.  Marshall,  as  a 
result  of  certain  instructions  from  Dr.  Detweiler, 
81  Noel  was  taken  somewhere  else,  was  she  not?  A 
On  May  24,  I  talked  to  Dr.  Price  and  asked  him 
what  we  could  do  for  our  baby,  that  we  couldn’t  stay 
home  and  let  her  die. 

MR.  WELCH:  If  the  Court  please,  I  don’t  like  to 
keep  objecting,  but  of  course  that  is  not  responsive  and 
is  not  a  proper  comment. 

THE  COURT:  That  may  go  out,  the  conversation 
with  a  third  party. 

BY  MR.  KEANE : 

Q  As  a  result  of  your  talk  with  Dr.  Detweiler,  Noel 
was  taken  to  another  doctor,  was  she  not?  A  Yes. 

Q  And  what  was  the  name  of  the  other  doctor?  A 
Dr.  Bernard  Walsh. 

Q  And  what  is  his  specialty,  if  you  know.  A  Car¬ 
diology. 

Q  Heart  specialist?  A  Heart  specialist. 

Q  And  did  Dr.  Walsh  examine  Noel?  A  Yes,  he  did. 

Q  What  date  was  that,  do  you  recall?  A  The  26th 
of  May. 

Q  As  a  result  of  instructions  from  Dr.  Walsh,  Noel 
was  taken  elsewhere,  was  she  not?  A  Yes. 

Q  To  an  institution?  A  To  Children’s  Hos¬ 
pital. 
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Q  And  what  day  was  she  admited  at  Children’s  Hos¬ 
pital?  A  May  28. 

Q  Who  admitted  her,  what  physician?  A  Dr.  Det- 
weiler. 

Q  Where  was  Dr.  Price  during  this  period?  A  I 
don’t  know. 

Q  Did  Dr.  Detweiler  arrange  for  another  physician  to 
consult  with  him  with  respect  to  Noel?  A  Yes. 

Q  What  was  his  name?  A  Dr.  Vasilios  Lambros. 

Q  What  is  his  specialty?  A  Neurologist. 

#  •  •  • 

Q  How  long  did  Noel  remain  in  Children’s  Hospital? 
A  Until  May  20th,  I  believe. 

•  •  •  • 

Q  And  did  Dr.  Detweiler  and  Dr.  Lambros  examine 
her?  A  Yes. 

Q  Don’t  tell  us  what  the  diagnosis  was,  but 

83  was  a  diagnosis  made?  A  Yes. 

Q  Thereafter,  did  Dr.  Walsh  continue  to  treat 
Noel?  A  Not  after  Dr.  Lambros  took  over. 

Q  And  did  Dr.  Price  continue  to  treat  Noel?  A  Yes. 

•  •  •  • 

Q  And  thereafter,  while  Dr.  Lambros  was  treating 
Noel,  did  Dr.  Price  join  in  the  treatment?  A  Yes. 

Q  How  often  would  you  say  he  would  call  on  Noel? 
A  I  believe  every  two  to  three  months  after  that  time 
we  made  a  visit  to  his  office. 

Q  And  aside  from  that  timing  of  treatment  that  was 
the  extent  of  Dr.  Price’s  administration?  A  Yes. 

Q  From  May  30,  1947,  how  long  thereafter  did  Dr. 
Lambros  treat  Noel?  A  Until  November,  1948. 

84  Q  Did  there  come  a  time  when  he  finished  his 
course  of  treatment?  A  Yes. 

Q  When  was  that,  November,  1948?  A  Yes. 

Q  As  a  result  of  Dr.  Lambros’  instructions,  where 
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was  Noel  placed  at  or  around  November,  1948?  A  In  a 
private  nursing  home  which  handles  those  cases. 

#  •  •  * 

Q  What  type  of  children  do  they  have  there?  A 
Cerebral  Palsy;  spastics;  Mongolians  and  similar  brain 
disorders. 

•  •  *  • 

Q  Directing  your  attention  to  November,  1948,  at  or 
around  the  time  Dr.  Lambros  terminated  his  treatment, 
will  you  describe  NoePs  physical  condition  as  you  could 
observe  it  at  the  time?  A  Noel  was  a  total  invalid; 
very  nervous  and  high  strung;  she  had  to  be  protected 
from  any  excitement.  She  was  on  large  doses  of 
85  sedatives  at  the  time.  At  times  she  didn’t  recog¬ 
nize  her  parents  and  was  very  uncoordinated  men¬ 
tally  and  physically. 

*  •  •  • 

88  BY  MR.  KEANE: 

Q  Compared  to  your  own  children  when  they 
were  three  and  a  half  years  of  age,  will  you  describe  to 
the  Court  and  jury  how  Noel  compares  with  them  with 
resepct  to  any  deficiencies,  if  any  do  exist.  A  Well,  she 
stumbles  quite  a  bit;  she  is  unable  to  amuse  herself;  she 
is  quite  wild;  and  when  we  give  her  enough  sedatives, 
instead  of  calming  her  she  gets  on  what  the  neurologist 
terms  a  jag.  She  just  whines  and  cries  and  doesn’t  sleep. 
She  can’t  sit  still  long  enough  to  eat  a  meal;  she  has 
to  be  assisted  with  her  feeding. 

89  Sometimes  she  will  be  sitting  in  a  chair  at  the 
table  and  she  will  give  such  a  large  jerk  that  she 

will  fall  on  the  floor. 

She  is  unable  to  do  anything  toward  service  for  her¬ 
self,  dressing  or  undressing  herself;  attending  to  the 
toilet;  in  fact  I  haven’t  been  able  to  train  her  until  this 
summer,  while  the  other  children  did  things  as  normal 
children  do. 
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Noel  requires  constant  supervision,  the  care  of  a  one- 
year-old.  We  can’t  control  her  by  speaking  to  her,  as 
we  did  the  other  children,  and  it  is  very  difficult  to  take 
care  of  her. 

Q  Is  she  required  to  be  supervised  continually?  A 
Constantly. 

•  •  •  • 

97  “Question:  When  you  delivered  the  two  other 
children  can  you  tell  us  from  your  own  personal 

knowledge  whether  an  episiotomy  was  performed  on  your 
perineum  muscles?  A  Yes,  it  was. 

•  •  •  • 

98  MR.  KEANE :  Your  Honor,  I  would  like  to  read 
from  the  history  sheet  of  Plaintiffs’  Exhibit  1,  His¬ 
tory  and  Physical  Form  No.  77,  an  entry  on  the  record; 
the  sheet  is  signed  by  Lois  Plat,  the  intern  in  the  hos¬ 
pital. 

THE  COURT :  You  may  do  so. 

•  •  •  • 

MR.  KEANE  (reading):  “Character  of  previous 
pregnancies,  labors  and  puerperiums” — 

•  •  •  • 

99  (reading:  “(1)  October  1936,  Female,  6  pounds 
14  ounces ;  Low  F.  Episiotomy ;  pyelitis  p.  p. 

“(2)  January  24,  1943,  Male,  7  pounds  15  ounces  ROA 
Low  F.  episiotomy  M  (medium).” 

•  •  •  • 

104  BY  MR.  KEANE: 

Q  After  the  baby  came  down  into  the  birth  canal, 
while  you  were  still  in  Room  51,  did  the  pain  stop  for 
any  period  between  then  and  the  time  it  was  propelled 
onto  the  table?  A  Yes,  there  was  a  definite  decrease 
in  pain  after  a  sever  sharp  pain,  when  I  felt  it  had  left 
the  uterus. 

Q  Is  it  correct  to  say  that  there  was  a  time  while  you 
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were  between  Boom  51  and  the  delivery  room  that 
105  the  pain  stopped  for  awhile?  A  Not  entirely;  it 
was  lessened, 

Q  Did  it  stop  sufficiently  for  you  to  observe  the  differ¬ 
ence?  A  Yes,  indeed. 

•  *  •  • 

Cross  Examination 

BY  MR.  WELCH: 

•  •  •  • 

108  Q  You  were  admitted  to  the  Garfield  Hospital 
January  7,  is  that  correct?  A  That  is  correct. 

109  Q  Had  you  had  any  contractions  that  day?  A 
Probably  some  minor  ones. 

•  •  *  • 

Q  Did  you  have  contractions  every  day  while  you  were 
there  up  to  January  23?  A  I  don’t  know  that  I  had  them 
every  day,  no. 

•  •  •  • 

Q  During  all  of  the  days  from  the  7th  of  January  to 
the  23rd  on  some  days  the  contractions  were  more  severe 
than  others,  were  they  not?  A  That  is  correct. 

110  Q  And  on  some  days  they  were  more  frequent 
than  on  others?  A  That  is  right. 

•  •  •  • 

Q  Did  the  general  tone  or  tenor  of  these  contractions 
seem  to  get  from  day  to  day  more  and  more  severe  as 
you  progressed  along  from  the  7th  of  January  up  to  the 
23rd?  A  Not  progressively  more  severe,  no. 

Q  In  other  words,  it  was  a  sort  of  a  stormy  history, 
some  days  bad  and  some  days  not  so  bad?  A  That  is 
correct. 

•  •  •  • 

Q  You  testified  I  think  that  you  began  to  have 
severe  contractions  at  what  time  that  day,  January 
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23?  A  They  grew  progressively  severe;  they  started 
very  mild. 

Q  What  time  did  they  start,  did  you  say?  A  Two 
p.  m. 

Q  You  had  none  during  the  day  up  to  2  p.  m.;  they 
started  at  2  p.  m.  very  mildly?  A  I  may  have 

114  had  a  few  minor  scattered  contractions  that  morn¬ 
ing;  I  don’t  remember  definitely. 

Q  Considering  them  to  have  been  mild  in  character 
around  two  o’clock,  when  would  you  say  to  the  Court 
and  jury  that  they  became  really  hard  and  severe  con¬ 
tractions?  A  By  5:30. 

Q  And  would  you  say  that  between  2  and  5:30  they 
were  getting  progressively  harder  and  progressively 
closer?  A  Yes. 

Q  From  5 :30  until  7 :30  did  I  understand  you  to  say 
that  the  contractions  were  very  severe  and  very  regular, 
and  about  three  minutes  apart?  A  No. 

Q  What  did  you  say?  A  At  5:30  I  said  they  were 
three  to  five  minutes  apart. 

Q  And  when  did  you  say  that  they  were  very  severe 
and  regular  and  three  minutes  apart?  A  I  don’t  re¬ 
member  that  I  said  definitely  that  they  were  three  min¬ 
utes  apart  at  any  time;  I  said  two  to  three  minutes  at 
7:30. 

Q  Now,  between  5 :30  and  7 :30  do  I  understand — and 
this  is  all  I  am  trying  to  clarify — that  they  got  harder 
and  were  actually  harder  at  7:30 — and  by  “harder”  I 
mean  more  severe — actually  more  severe  contractions  at 
7:30  than  they  were  at  5:30?  A  That  is  right. 

115  Q  And  at  7:30  they  were  closer  together  than 
they  were  at  5:30?  A  Yes. 

Q  At  7 :30  also  you  said  Dr.  Irani  came  into  the  room? 
A  Approximately  7 :30,  yes,  sir. 

Q  You  had  seen  and  talked  with  Dr.  Irani  practically 
every  day  from  the  time  you  went  in  there  January  7  up 
to  January  23?  A  I  had  seen  him  every  day,  yes. 
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•  •  •  • 

126  Q  I  believe,  Mrs.  Marshall,  you  said  Dr.  Irani 
came  to  the  room  and  made  a  rectal  examination 

about  7:30?  A  Yes. 

•  *  #  * 

127  Q  I  think  you  said  that  about  75  percent  of  the 
time  either  Miss  Holloway  or  this  girl,  Priscilla, 

were  in  the  room  with  you  during  that  evening?  A  Yes. 

Q  When  the  girl  Priscilla  was  in  the  room  during  the 
evening,  we  will  say,  from  7:30  to  11  o’clock,  what  were 
her  duties?  What  was  she  doing?  What  was  she  in 
there  for?  A  Giving  me  moral  support  more  than  any¬ 
thing  else.  She  was  a  very  personable  Filipino,  very  cheer¬ 
ful. 

•  •  *  • 

128  Q  Do  you  recall  now,  exclusive  of  the  attention 
you  received  from  Priscilla,  between  7 :30  and  11 

o’clock  how  many  times,  would  you  say,  Nurse  Holloway 
was  in  your  room  ?  A  About  12. 

Q  And  were  her  visits  all  of  about  the  same  length  of 
time  or  some  longer  and  some  shorter  during  that  period? 
A  Some  longer,  some  shorter. 

•  *  *  * 

129  Q  Would  it  be  fair  to  say  that  between  10  and 
20  minutes  would  be  the  longest  period  she  stayed 

at  any  one  time?  A  Yes;  without  leaving  the  room. 

Q  During  these  visits  when  she  would  be  in  there,  we 
will  say,  close  to  10  minutes  or  about  10  minutes  or  a 
little  more  than  10  minutes,  what  was  she  doing? 

130  A  Why  she  was  feeling  the  contractions,  noting 
my  condition,  talking  to  me. 

Q  Talking  to  you  about  your  condition?  A  Partially. 
Q  And  checking  your  condition  in  so  far  as  a  nurse 
is  trained  to  do?  A  Yes. 

Q  Then  you  would  say,  wouldn’t  you,  that  between 
7:30  and  11  o’clock  you  got  excellent  nursing  attention? 
A  Yes,  from  the  nursing  attention. 
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Q  I  said  excellent  nursing  attention?  A  Yes. 

*  •  •  • 

132  Q  Between  7:30  and  9  o’clock — I  don't  recall — 
did  you  say  that  Miss  Holloway  had,  to  your  knowl¬ 
edge,  telephoned  to  Dr.  Irani?  A  I  don’t  know. 

Q  So  you  don’t  know  whether  Dr.  Irani’s  return  at 
9  o’clock  was  a  voluntary  visit  on  his  part  or  whether  he 
was  called  and  came  in  response  to  some  communication 
from  the  nurse?  A  That  is  correct. 

Q  At  9  o’clock,  I  understand  you  to  say,  you  had  some 
conversation  with  Dr.  Irani  during  the  course  of  which 
he  said  to  you,  substantially,  “You  have  nothing  to  worry 
about”?  A  Yes. 

•  *  •  • 

151  Q  All  right.  Now  go  on  and  stop  and  carefully 
think  and  tell  us  everything  you  told  Nurse  Hollo¬ 
way  when  you  called  her  in  on  the  occasion  that 

152  you  said  you  waked  up  with  a  severe  contracting 
pain.  A  Well,  it  is  impossible  to  remember  every¬ 
thing  I  said  at  that  time.  I  was  in  no  condition  to  re¬ 
member  everything  I  might  have  said  to  her. 

Q  Did  she,  when  you  asked  her  to,  did  she  check  the 
contractions?  A  Yes. 

Q  After  she  checked  the  contractions,  regardless  of 
the  conversation  or  whether  you  can  remember,  then  did 
she  do  anything?  A  Yes. 

Q  What  did  she  do?  A  She  called  Dr.  Irani. 

Q  Did  you  hear  what  she  said  to  him?  A  Not  the 
conversation,  only  snatches. 

Q  How  long  did  she  talk  to  him?  A  I  don’t  know. 

Q  Did  it  seem  quite  some  conversation  or  just  a  very 
brief  conversation?  A  It  wasn’t  a  long  conversation. 

Q  My  notes  indicate  that  you  said  that  telephone  call 
was  about  10:20.  Is  that  your  best  recollection?  A  Be¬ 
tween  10:15  and  10:20. 

Q  you  say  you  were  in  no  condition  to  remember  cer- 
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tain  things.  How  do  you  remember  that  the  tele- 

153  phone  call  was  at  10:20?  A  How  do  I  remember? 

Q  How  do  you  remember?  A  I  heard  her  call¬ 
ing. 

Q  What?  A  I  heard  her  calling. 

Q  How  do  you  remember  it  was  at  10:20?  A  Be¬ 
cause  I  awakened  at  10:15.  I  looked  at  my  watch.  I 
called  her  to  the  room.  She  came  in  almost  immediately 
and  left  in  just  a  minute. 

Q  So  when  you  awakened,  you  were  clear  enough  in 
mind  to  first  check  and  see  what  time  it  was  and  you  did 
that?  A  That  is  habitual  with  me,  Mr.  Welch. 

Q  Then  after  the  phone  conversation,  you  say  Nurse 
Holloway  came  back  to  your  room?  A  Yes. 

Q  And  how  many  minutes  or  how  long  did  Nurse 
Holloway  stay  with  you  at  that  time?  A  I  don’t  re¬ 
member  exactly  how  long. 

Q  Was  that  one  of  the  long  visits,  ten  or  fifteen  min¬ 
utes  ?  A  Probably. 

Q  During  that  period  of  time,  did  she  check  the  con¬ 
tractions?  A  I  don’t  remember  that  she  checked 

154  them  directly  after  she  called  Dr.  Irani. 

Q  Did  she  check  them  just  before  she  called  him? 

A  Yes. 

Q  Then  whether  she  checked  them  immediately  after 
calling  Dr.  Irani,  did  she  check  them  again  while  she  re¬ 
mained  in  the  room  during  that  visit?  A  I  don’t  re¬ 
member  whether  she  left  the  room  before  she  checked 
them  again  or  not. 

Q  Your  best  recollection  is  she  stayed  with  you  maybe 
10  or  15  minutes,  is  that  correct?  A  Yes. 

Q  Did  you  talk  with  her  during  that  time?  A  Not 
very  much. 

Q  Did  she  talk  to  you?  A  A  few  comments. 

Q  You  don’t  recall  now  what  those  brief  comments 
were,  whether  they  were  just  casual  talk  or  whether  they 
had  to  do  with  vour  condition  ?  A  That  is  right. 
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Q  Did  you  ever  stand  at  the  bedside  of  a  woman  who 
was  in  labor  as  her  nurse  and  talk  to  her  while  she  was 
having  contractions?  A  Yes. 

Q  And  was  this  the  sort  of  conversation  under  the 
circumstances  that  you  would  have  with  a  patient 

155  with  respect  to  her  condition?  A  I  suppose  it 
was. 

Q  About  the  subsequent  telephone  calls,  you  said  there 
were  two  later  phone  calls  by  Nurse  Holloway?  A  To 
my  knowledge. 

Q  Was  the  next  telephone  call  immediately  after  she 
left  your  room  on  this  visit  we  have  just  been  talking 
about  or  at  a  subsequent  time?  A  At  a  subsequent  time. 

Q  How  long  was  it,  would  you  say — I  want  to  see  if 
I  can  get  the  time  eloselv  accurate — about  10:20  we  had 
this  phone  call  and  then  she  stayed  with  you,  we  will  say, 
about  10  minutes  so,  about  10:30,  she  left  the  room.  When 
did  she  come  back  in  again?  A  She  was  in  and  out.  I 
don’t  remember.  I  was  in  such  pain  at  the  time  I  didn't 
time  her  entry*  into  the  room. 

Q  Did  you  do  any  more  timing  of  events  after  10:15? 
A  Yes,  I  did. 

Q  But  you  didn’t  time  what  time  it  was  that  she  came 
in  the  next  visit?  A  No;  because  there  were  more  im¬ 
portant  things  to  time. 

Q  How  long  did  she  stay  with  you  the  next  time?  A 
From  10:15  until  she  went  off  duty  at  11  she  was  in  the 
room  most  of  the  time,  in  and  out. 

156  Q  Did  you  say  that  you  heard  any  of  the  con¬ 
versation  when  she  made  the  telephone  calls  after 

the  10 :20  call  ?  A  I  heard  her  talking,  yes. 

Q  Did  you  hear  what  she  said?  A  No:  I  couldn’t 
hear  a  complete  conversation  because  such  a  severe  pain 
would  hit  me  that  I  wasn’t  interested  in  anything. 

•  t  t  • 

15S  Q  At  about  11  o’clock,  you  said  Nurse  Holloway 
called  Dr.  Irani?  A  Yes. 
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Q  With  respect  to  that  conversation,  do  we  assume 
that  you  didn’t  hear  it  so  that  you  can  repeat  it?  A  I 
can ’t  repeat  the  verbatim  conversation. 

Q  Well,  if  you  can’t  repeat  it  verbatim,  did  you  hear 
what  Nurse  Holloway  said  so  that  you  could  tell  us  in 
her  words  what  she  said?  A  No. 

Q  I  understood  you  to  testify  that  Nurse  Holloway 
came  in  the  room  after  that  telephone  call  and  told  you 
that  Dr.  Irani  said  that  he  couldn’t  come  because  he  was 
‘  ‘  scrubbed  ”  ?  A  Yes. 

#  *  •  • 

161  Q  Was  Nurse  Heinsohn  in  the  room  with  you 
at  that  time?  A  She  had  left  momentarily. 

Q  The  answer  is  no,  is  it?  A  Yes. 

Q  You  said  she  left  momentarily.  I  assume  we  are  to 
understand  she  was  out  of  the  room  and  right  back  in 
again?  A  That  is  right. 

Q  And  in  the  brief  moment  that  she  was  out, 

162  this  incident  occurred?  A  Yes. 

Q  Before  she  stepped  out  for  a  moment,  at  any 
time  before  she  stepped  out  for  a  moment  at  11  o’clock, 
had  she  checked  your  contractions?  A  Yes. 

•  •  •  • 

Q  Did  she  make  any  examination?  A  Yes. 

Q  What  examination  did  she  make?  A  She  merely 
looked  at  the  birth  canal.  The  baby’s  head  was  visible. 

*  •  •  • 

166  Q  Mrs.  Marshall,  I  want  to  avoid  repetition  as 
much  as  I  can,  but  I  want  to  get  this  area  of  time 
between  11:00  o’clock  and  the  time  you  started  to  the 
delivery  room  straight. 

You  say  that  Nurse  Heinsohn  was  in  your  room  and 
examined  or  checked  the  contractions.  Was  that  before 
she  went  to  the  telephone?  A  Before. 

Q  And  after  she  went  to  the  telephone  she  came  back 
in  your  room,  is  that  correct?  A  The  telephone  call  did 
not  follow  the  feeling  of  the  contraction. 
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Q  Didn’t  you  say  she  checked  the  contractions  before 
she  made  the  telephone  call?  A  Yes. 

Q  The  telephone  call  was  after  she  had  checked  the 
contractions?  A  Yes. 

Q  How  much  time  elapsed  between  the  checking  of  the 
contractions  and  making  the  telephone  call?  A  It  was 
probably  11 :15  when  she  made  the  telephone  call. 

Q  How  much  time  elapsed  between  checking  the  con¬ 
tractions  and  making  the  telephone  call?  A  Well,  that 
would  make  approximately  15  minutes. 

•  •  •  • 

167  Q  How  much  of  that  fifteen  minutes  was  she 
out  of  your  room,  would  you  say?  A  Maybe  five 
minutes;  long  enough  to  get  the  report  from  Nurse  Hol¬ 
loway  on  the  ward  patients. 

*  •  •  • 

170  Q  And  you  said  the  delivery  room  was  not  set 
up.  A  That  is  right. 

Q  What  do  you  mean  by  “set  up?”  A  When  you 
speak  of  setting  up  a  delivery  room  it  means  to  get  out 
the  package  of  sterilized  instruments;  to  drape  the  table; 
have  the  drapes  ready  to  put  on  to  the  patient — a  pa¬ 
tient’s  abdomen  and  legs  are  draped  during  delivery  of 
the  baby;  sterile  towels  are  placed  underneath  the  hips 
of  the  mother-to-be;  the  nurses  are  scrubbed,  with  rubber 
gloves;  they  have  on  masks,  sterilized  gowns,  and  every- 
think  is  in  readiness  for  the  baby. 

•  #  •  • 

178  Q  As  a  nurse,  did  this  delivery  table  seem  to 
be  the  customary  type  of  delivery  table  and  pad? 
A  I  would  say  so. 

•  •  •  • 

1S1  Q  And  the  breaking  of  the  table  is  something 
that  is  done  usually  by  a  physician,  in  his  judg¬ 
ment  as  to  what  he  wants  to  do  while  working  with  the 
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patient,  isn’t  that  right?  A  Not  at  time  of  delivery, 
no. 

Q  You  mean  all  physicians  do  the  same  thing  in  all 
cases?  A  To  my  knowledge.  I  am  answering  these  to 
the  best  of  my  knowledge,  Mr.  Welch. 

Q  This  table,  when  you  say  it  wasn’t  broken,  you 
merely  mean  that  the  entire  flat  surface  was  on  one  level? 
A  That  is  right. 

•  •  •  • 

LS6  Redirect  Examination 

BY  MR.  KEANE : 

Q  Mrs.  Marshall,  how  were  you  dressed  when  you 
were  carried  to  the  delivery  room  and  placed  on  the  de¬ 
livery  table  ?  A  In  my  own  nightgown. 

Q  What  color  was  it?  A  Purple. 

•  *  *  * 

1S7  Q  You  have  also  testified  on  cross-examination 
to  a  question  specifically  asked  by  Mr.  Welch  about 
when  Noel  was  last  examined  by  a  doctor,  and  I  think 
your  answer  was  January,  1950,  by  Dr.  Lambros,  was  it 
not?  A  I  discussed  her  condition  by  phone  with  him  in 
January,  1950. 

Q  Dr.  Lambros  also  physically  examined  the  child  at 
some  current  time,  did  he  not?  A  Yes. 

Q  What  date  was  that,  approximately?  A  Novem¬ 
ber,  1949. 

Q  Mrs.  Marshall,  where  is  Dr.  Lambros’  office? 
18S  A  In  the  1800  Block  of  K  Street,  Northwest,  1832, 
to  be  exact. 

Q  There  came  a  time  when  this  case  was  coming  on 
for  trial,  did  there  not,  and  you  were  so  notified,  that  is, 
your  husband  notified  you?  A  Yes. 

Q  And  since  that  notification  did  there  come  a  time 
when  you  took  Noel  to  Dr.  Lambros?  A  Yes. 

Q  And  did  you  accompany  Noel  on  that  visit  or  did 
Mr.  Marshall?  A  Both  of  us. 
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Q  Approximately  when  was  that  date?  A  That  was 
in  November,  1949. 

Q  That  was  the  last  one?  A  Yes. 

Q  What  type  of  examination  did  Dr.  Lambros  conduct, 
if  you  know? 

•  *  •  • 

THE  WITNESS:  His  routine  neurological  examina¬ 
tion. 

•  •  •  • 

189  Q  Did  he  look  at  the  child?  A  He  looked  at 
the  child.  He  tested  her  reflexes;  he  examined  her 

eyes. 

Q  With  equipment?  A  Yes. 

Q  How  long  did  the  examination  take,  if  you  recall? 
A  Probably  15  minutes. 

Q  Mrs.  Marshall,  you  know  a  Dr.  James  Winston  Watts, 
a  neurologist?  A  I  have  met  him. 

Q  And  were  you  at  some  prior  time  notified  by  the 
defendant,  the  Garfield  Memorial  Hospital,  and  directed 
to  take  Noel  to  Dr.  James  Winston  Watts?  A  Yes. 

Q  And  did  you  on  October  14,  1948,  take  Noel?  A 
Yes. 

Q  What  type  of  examination  was  made  there?  A  The 
same  kind  which  Dr.  Lambros  made. 

Q  Is  this  the  same  Dr.  James  Winston  Watts  that  you 
just  referred  to  (handing  paper  writing  to  witness)?  A 
I  believe  it  is. 

MR.  KEANE:  Mr.  Welch,  this  is,  I  think,  a  copy  that 
you  furnished  me. 

190  MR.  WELCH:  It  looks  like  our  typewriter. 
MR.  KEANE:  Do  you  certify  to  its  genuine¬ 
ness? 

MR.  WELCH:  No;  you  can  call  Dr.  Watts  to  testify? 
MR.  KEANE:  I  mean  it  is  a  copy  of  what  was  fur¬ 
nished. 

MR.  WELCH:  Oh,  we  will  let  you  take  the  original 
for  any  proper  purpose,  if  you  want  to  use  it. 

MR.  KEANE:  May  I  use  the  original?  I  just  want 
to  identify  it. 
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MR.  WELCH:  What  does  she  know  about  it? 

MR.  KEANE:  I  am  not  going  to  ask  her  any  further 
questions.  I  want  her  to  indicate  that  was  the  doctor. 

MR.  WELCH:  She  said  it  was  Dr.  James  Watts,  and 
we  admit  it  was  Dr.  James  Watts  who  examined  the  baby 
at  our  request,  and  with  your  consent. 

MR.  KEANE:  May  we  identify  this,  subject  to  your 
checking  it  with  the  original? 

MR.  WELCH:  I  don’t  know  what  Mr.  Keane  means 
by  “identify.”  How  can  the  witness  identify  it  was  any¬ 
thing? 

MR.  KEANE :  I  want  the  Clerk  to  identify  it  as  Plain¬ 
tiffs  ’  Exhibit  1-D  for  identification. 

MR.  WELCH:  Then  let’s  identify  the  original  if  we 
have  that. 

I  assume  that  that  was  correctly  typed;  I  have  never 
checked  it  with  the  original. 

MR.  KEANE:  I  will  assume  yours  is  correct. 
191  MR.  WELCH:  Well,  the  original  has  got  to  be 
correct. 

MR.  KEANE:  I  will  assume  it  is  the  original  if  you 
so  delivered  it  to  me  under  those  circumstances. 

Will  the  Clerk  mark  that  Plaintiffs’  Exhibit  1-D  for 
purposes  of  identification?  It  is  a  medical  report  and 
diagnosis  by  Dr.  James  Winston  Watts. 

(Medical  report  and  diagnosis  by  Dr.  James  Winston 
Watts  marked  for  identification  “Plaintiffs’  Exhibit  1-D.”) 

•  •  •  • 

199  Margaret  Holloway  Johnson 

•  •  •  • 

Direct  Examination 

BY  MR.  KEANE: 

Q  Will  you  state  your  full  name,  please?  A  Marga¬ 
ret  Holloway  Johnson. 
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Q  Were  you  employed  by  Garfield  Hospital  on  Jan¬ 
uary  23, 1947!  A  Yes. 

Q  Did  you  duties  require  you  to  be  in  attendance  of 
Mrs.  George  C.  Marshall  on  this  date!  A  Yes. 

*  •  •  • 

200  Q  Was  this  patient  under  your  direct  observa¬ 
tion  at  any  time  on  January  23,  1947!  A  From 

3  to  11. 

•  •  •  • 

Q  When  a  patient  is  admitted,  and  I  have  in  mind 
January,  1947,  from  whom  do  you  receive  your  in- 

201  st ructions  for  nursing  treatment  of  the  patient! 
A  Either  the  private  physician  or  the  resident. 

Q  And  thereafter,  under  whose  direction  do  you  con¬ 
duct  your  duties!  A  It  can  be  either  one. 

Q  If  the  private  physician  is  not  there  at  the  time, 
from  whom  do  you  take  your  instructions!  A  The  resi¬ 
dent. 

Q  And  in  regard  to  Mrs.  Marshall,  did  you  follow  these 
directions  or  procedures!  A  I  did. 

Q  Who  -was  the  resident  Ob  and  .when  I  say  Ob  I 
mean  the  obstetrician  at  Garfield  on  January  23  assigned 
to  Ward  0  between  the  hours  of  3  p.  m.  and  11  p.  m.! 
A  Dr.  Irani. 

•  •  •  • 

295  Q  I  think  the  last  question  we  asked  you,  Nurse 
Johnson,  when  we  were  compelled  to  interrupt  your 

testimony  was : 

“Who  was  the  resident  OB,  and  when  I  say  OB  I 
mean  the  obstetrician  at  Garfield  on  January*  23  assigned 
to  Ward  0  between  the  hours  of  3  p.  m.  and  11  p.  m.,” 
and  you  answer  was,  “Dr.  Irani.’ ’  A  Yes. 

296  Q  You  are  familiar  with  the  records  of  Garfield 
Hospital,  are  you,  Mrs.  Johnson!  A  Yes,  I  am. 

Q  These  are  the  nurse’s  notes  contained  on  Nurse’s 
Record  Form  25,  and  I  ask  you  to  look  at  the  records  and 
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tell  us  if  they  indicate  whether  Dr.  O’Donnell  was  in  at¬ 
tendance  at  the  Garfield  Hospital  on  January  23?  A 
It  does. 

Q  At  what  time?  A  Between  7  a.  m.  and  11  p.  m. 

Q  Would  you  turn  to  the  progress  report  under  date 
of  January  23,  1947,  and  answer  whether  or  not  there  is 
any  entry  on  that  to  indicate  that  Dr.  O’Donnell  was 
present?  A  No,  there  isn’t. 

MR.  WELCH :  Which  is  that,  Mr.  Keane? 

MR.  KEANE :  The  progress  record  for  January  23. 

BY  MR.  KEANE : 

Q  I  notice  that  in  the  nurse’s  record  for  January 
23 — and  you  have  previously  testified  that  the  nurse’s 
record  is  partially  in  your  handwriting,  have  you  not? 
A  Yes,  sir. 

Q  I  notice  on  the  nurse’s  record  that  on  January  23 
at  7 :30  p.  m.  a  rectal  examination  was  made,  is  that  cor¬ 
rect?  A  Yes. 

Q  Does  that  entry  appear  on  the  progress  rec- 
297  ords  for  January  23?  A  No,  it  doesn’t. 

Q  In  fact  there  are  no  entries  on  the  progress 
record  for  January  23,  are  there?  A  No. 

Q  Who  usually  make  the  entries  on  the  progress  rec¬ 
ord?  A  The  doctor. 

Q  Would  you  read  the  entries  on  January  23  on  the 
nurse’s  record,  identifying  the  nurse  who  made  the  en¬ 
tries?  A  All  of  them? 

Q  Read  all  of  them.  A  Time,  too? 

Q  Time;  everything.  A  “January  23,  12  midnight  to 
2  a.  m.,  apparently  sleeping. 

2  a.  m.  to  7,  sleeping  at  intervals,  having  some  mild 
contractions.  A.  Heinsohn.” 

“7  to  11  a.  m.  mild  irregular  contractions  all  a.  m. 
Routine  care.  Dr.  O’Donnell  visited.  Patient  had  whitish 
thick  discharge.  Increased  seepage  1  p.  m.;  appetite  fair¬ 
ly  good.  P.  M.  care. 
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“2  to  3,  contractions  Q-  5  to  8  minutes  times  30  sec¬ 
onds  for  about  half  hour  mild.  C.  Hooker. 

“4  to  5,  voided.  Contractions  Q-  3  to  4  minutes, 

298  very  mild. 

“5  p.  m.  took  liquids  only  for  dinner. 

“5:30  to  7,  contractions  Q-  3  to  5  minutes,  fairly  hard. 

“7 :30,  rectal  by  Dr.  Irani. 

“8  p.  m.  still  have  contractions,  beginning  to  become 
uncomfortable.  Dr.  Irani  in. 

“S:30  p.  m.  seconal  grains  3;  demerol  100  milligrams 
given  as  ordered.  Prepared  for  sleep. 

“10  o’clock  contractions  Q-2  to  4  minutes,  times  45  to 
50  seconds,  fairly  hard. 

“11  p.  m.  bloody  show  present. 

“11:10  demerol  100  milligrams  given.  Ready  to  deliver 
to  Willard. 

“11:20  see  D.  R.  sheet  for  record  of  delivery.” 

Q  What  medicines  were  given  to  Mrs.  Marshall  on 
January  23?  Just  give  us  the  medicines  and  time.  A 
All  of  them? 

Q  On  the  23rd,  yes,  on  the  afternoon  of  the  23rd.  A 
On  the  afternoon,  seconal  grains  3;  demerol  100  milli¬ 
grams  8:30  p.  m. 

11 :10  p.  m.  demerol  100  milligrams. 

Q  What  is  meant  by  “To  Willard”?  A  To  the  de¬ 
livery  room. 

Q  Willard  is  the  name  you  use  to  designate  de- 

299  livery  room?  A  Delivery  room  or  labor  room. 

Q  According  to  the  records  what  description 
is  given  to  the  pains,  if  any,  recorded  between  2  and  3 
p.  m.  on  January  23? 

MR.  WELCH:  I  object  to  the  form  of  the  question. 
I  haven’t  any  objection  to  the  nurse  reading  the  entry  as 
it  appears  on  the  record  of  what  vras  given  and  what 
time  it  was  given,  but  I  object  to  her  testifying  what  it 
was  given  for,  or  to  counsel  testifying  to  what  it  was 
given  for. 
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It  is  the  physician’s  prerogative. 

ME.  KEANE:  I  didn’t  ask  what  it  was  given  for. 

MR.  WELCH:  Yes,  you  did.  You  said,  “Given  for 
pain.”  I  don’t  know  whether  these  things  were  given 
for  pain  or  what,  and  I  object  to  your  testimony  to  what 
they  were  given  for,  and  1  object  to  the  nurse  testifying 
as  to  what  they  were  given  for. 

THE  COURT:  Is  the  matter  being  objected  to  outside 
the  record? 

MR.  KEANE:  No,  Your  Honor. 

MR.  WELCH:  It  appears  in  the  record  that  certain 
medicines  were  given  but  I  don’t  know  why  they  were 
given  and  I  am  objecting  to  counsel  stating. 

THE  COURT:  I  am  asking,  is  the  entire  matter  that 
is  being  objected  to  present  in  the  record  or  is  this 
300  some  addition  to  the  record? 

MR.  WELCH :  It  is  something  additional  to 
the  record. 

MR.  KEANE:  I  think  Mr.  Welch  has  misunderstood 
the  question,  if  the  reporter  will  read  it  back. 

THE  COURT:  Let’s  have  an  understanding  if  any¬ 
thing  additional  to  the  record  in  the  examination  at  this 
time  it  wrould  not  be  admissible. 

You  are  asking  the  witness  at  this  time  to  state  what  is 
on  the  record,  and  the  answer  of  the  witness  will  be  lim¬ 
ited  to  what  appears  on  the  record. 

MR.  KEANE :  Thank  you.  Will  you  read  the  question 
back? 

(Pending  question  read.) 

MR.  WELCH:  You  see  what  I  object  to  is  “given  for 
the  pain.”  The  record  doesn’t  show. 

MR.  KEANE:  She  is  to  describe  the  pain,  not  the 
medication. 

THE  COURT:  If  the  testimony  is  limited  to  what 
appears  on  the  record — 

MR.  WELCH  (interposing):  I  haven’t  any  objection. 
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You  are  asking  her  to  read  what  the  record  was  about 
pain? 

MR.  KEANE:  That  is  right. 

MR.  WELCH:  I  submit  she  has  read  it.  She  read 
everything  the  record  shows  on  the  nurse’s  notes  for  the 
23rd,  pain  and  everything  else. 

301  THE  COURT:  She  may  so  testify  to  what  ap¬ 
pears  on  the  record,  as  the  Court  indicated. 

MR.  KEANE:  Will  you  answer?  A  From  2  to  3 
p.  m.? 

BY  MR.  KEANE: 

Q  Yes.  A  Contractions  Q-  5  to  8  minutes  times  30 
seconds  for  about  the  past  hour,  mild. 

Q  And  between  4  and  5?  A  Contractions  Q-  3  to  4 
minutes,  very  mild. 

Q  And  5 :30  to  7  ?  A  Contractions  Q-  3  to  5  minutes, 
fairly  hard. 

Q  I  understand  that  Dr.  Irani  visited  the  patient  at 
7:30,  is  that  correct?  A  Yes,  it  is. 

Q  According  to  the  record?  A  Yes. 

Q  What  description  does  the  record  give  for  the  pains 
at  7 :30?  A  There  is  no  description. 

Q  Then  around  7 :30  do  you  recall  whether  you  de¬ 
termined  the  extent  of  the  pains?  A  I  don’t  know  the 
exact  time. 

Q  Was  it  at  or  around  the  time  that  Dr.  Irani 

302  was  there?  A  Yes,  it  was. 

Q  Do  you  recall  about  the  description  to  be 
given  to  those  pains?  A  About  3  to  4  minutes. 

Q  On  this  occasion  as  a  nurse  did  you  determine  or 
were  you  of  the  opinion  that  these  pains  constituted  true 
labor  pains?  A  I  can’t  say. 

•  •  •  • 

Q  That  was  at  7:30,  is  that  correct,  Nurse  Johnson? 
A  Yes. 

Q  What  did  Dr.  Irani  do,  if  you  recall,  on  this  visit? 
A  He  did  a  rectal  examination. 
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Q  Did  he  say  anything  about  the  rectal,  if  any?  A 
No. 

•  •  •  • 

303  Q  Did  he  call  anyone,  Dr.  Irani,  Nurse  Johnson? 
A  I  don’t  know  if  he  did  at  that  time  or  not,  but 

later  on  he  did. 

Q  On  that  particular  visit  or  some  other  visit?  A 
It  was  on  the  next  visit. 

Q  At  8 :30  what  type  of  pains  existed,  according  to  the 
records?  A  Still  having  contractions,  beginning  to  be¬ 
come  uncomfortable. 

Q  Did  Dr.  Irani  return  at  any  time  thereafter?  A 
Between  8 :30  and  9. 

Q  Who  called  him?  A  I  did. 

Q  WTiy  did  you  call  him,  Nurse  Johnson?  *  *  *  A 
Because  the  patient  was  uncomfortable. 

•  •  •  • 

Q  And  did  he  arrive  thereafter?  A  Yes. 

304  Q  About  what  time?  A  Around  9. 

Q  And  did  you  talk  to  him?  A  Yes,  I  spoke 

to  him. 

Q  Do  you  recall  the  substance  of  the  conversation? 
A  No. 

Q  Or  what  was  discussed?  A  No. 

Q  Were  you  in  the  room  at  any  time  when  Dr.  Irani 
was  examining  or  talking  to  Mrs.  Marshall?  A  Yes,  I 
was. 

Q  Did  Mrs.  Marshall  say  anything  to  him  at  the  time, 
if  you  recall,  or  ask  him  to  do  anything?  A  She  asked 
him  to  feel  her  pains  one  time. 

Q  And  do  you  know  whether  or  not  he  did  feel  her 
pains?  A  I  don’t  know. 

Q  Did  you  stay  in  the  room  the  whole  time?  A  No, 
I  didn’t. 

Q  You  had  other  patients  on  the  ward,  did  you  not? 
A  Yes. 
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Q  About  how  many?  A  I  can’t  say.  The  ward 
holds  18. 

Q  And  were  they  substantially  full,  if  you  recall?  A 
Yes. 

Q  Did  Dr.  Irani  say  anything  to  you  about  Mrs. 

305  Marshall’s  condition  on  this  9  o’clock  visit?  A 
No,  except  that  she  wasn’t  in  labor. 

Q  On  this  occasion  did  Dr.  Irani  call  anyone?  A  I 
heard  him  go  to  the  phone  and  call  Dr.  O’Donnell’s  name; 
whether  he  got  him  or  not  I  don’t  know. 

Q  Did  you  stay  around  to  listen  to  the  conversation? 
A  No,  I  didn’t. 

Q  From  where  did  he  place  the  call?  A  From  the 
nurse’s  desk. 

Q  Do  you  recall  from  your  personal  knowledge,  or  if 
that  knowledge  might  be  refreshed  from  the  records,  what 
type  of  pains  Mrs.  Marshall  was  undergoing  at  or  around 
9  o’clock  when  Dr.  Irani  visited?  A  The  same  as  pre¬ 
viously. 

Q  After  Dr.  Irani’s  telephone  call  did  he  say  anything 
to  you  or  give  you  any  instructions?  A  For  the  medica¬ 
tion. 

Q  What  were  those  instructions?  A  To  give  the 
medicines  that  he  had  ordered. 

Q  And  did  you  give  them?  A  I  did. 

Q  About  what  time  was  that?  A  8:30. 

•  •  «  • 

306  Q  What  were  the  medicines  that  you  gave  at 
or  around  8:30?  A  Seconal  grains  3;  demerol  100 

milligrams. 

Q  What  is  demerol? 

MR.  WELCH :  I  object  to  that. 

THE  COURT:  The  witness  may  answer.  I  assume 
she  is  a  registered  nurse. 

A  Given  for  pain. 

•  •  •  • 
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Q  And  what  is  seconal?  A  A  sedative. 

Q  And  what  does  a  sedative  do?  A  Produces  sleep, 
or  helps. 

Q  Thereafter  did  Mrs.  Marshall  fall  asleep?  A  For 
about  20  minutes. 

Q  According  to  the  records,  Mrs.  Johnson,  on  Janu¬ 
ary  23  was  Mrs.  Marshall  given  any  type  of  medication 
other  than  argerol,  seeonal  and  demerol?  A  No. 

•  •  •  • 

307  Q  Do  you  recall  when  Mrs.  Marshall  awaken 

308  from  her  sleep,  about  what  time?  A  It  was 
after  9. 

Q  And  do  you  recall  from  your  own  personal  knowl¬ 
edge  what  caused  her  to  awaken?  A  Her  pains. 

Q  And  will  you  describe  her  condition  at  this  time, 
according  to  the  record?  A  It  is  not  on  the  record. 

Q  Do  you  recall  it  from  your  own  personal  knowledge? 
A  Well,  it  was  approximately  the  same. 

Q  Did  you  call  Irani  on  this  occasion  after  she  awak¬ 
ened?  A  Yes,  I  did. 

Q  About  how  soon  was  it  after  she  awakened?  A  It 
was  around  9:30. 

Q  Where  was  Dr.  Irani  when  you  called  him?  A  I 
didn’t  get  in  touch  with  him;  I  called  Willard. 

Q  And  did  you  get  someone  there?  A  Yes. 

Q  What  was  the  conversation? 

MR.  WELCH:  I  object  to  that,  the  conversation  with 
somebodv  other  than  Dr.  Irani;  I  can’t  see  that. 

BY  MR.  KEANE : 

Q  Who  did  you  talk  to?  A  I  don’t  know. 

309  Q  Was  it  an  employee  of  the  hospital?  A  It 
was  a  nurse. 

MR.  WELCH:  If  she  doesn’t  know,  if  the  Court  please, 
how  could  she  know  whether  it  was  an  employee  of  the 
hospital  ? 

THE  COURT:  I  didn’t  get  the  last  answer. 
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THE  REPORTER  (reading):  “It  was  a  nurse/ ’ 
THE  COURT:  Can  you  identify  the  representative  of 
the  hospital? 

MR.  KEANE:  She  said  it  was  an  employee. 

THE  WITNESS :  A  nurse. 

/ 

MR.  KEANE:  A  nurse  employee  of  the  hospital. 
THE  COURT :  Did  she  say  it  was  an  employee  of  the 
hospital? 

MR.  WELCH :  We  would  assume  so,  if  it  was  a  nurse 
she  talked  with. 

THE  COURT :  Very  well. 

MR.  WELCH :  My  objection  was  to  a  conversation 
with  anybody.  It  should  be  shown  that  the  conversation, 
if  it  pertains  to  Dr.  Irani,  was  brought  home  to  Dr. 
Irani,  before  it  is  admissible. 

We  are  dealing  with  something  here  that  is  twofold: 
Dr.  Irani  was  a  physician  and  exercising  the  judgment 
of  a  physician,  I  presume.  Any  communication  for  him, 
before  it  is  admissible  in  the  record,  must  be  shown  to 
have  come  to  his  attention.  That  is  my  point. 

•  •  •  • 

310  THE  COURT:  I  don’t  know  wThat  it  is  until  the 
witness  describes  it.  You  may  answer  the  question. 

THE  WITNESS:  Answer  what? 

MR.  KEANE :  I  think  the  question  was  did  you 

311  talk  to  anyone  in  the  delivery  room,  and  if  so  what 
was  the  substance  of  the  conversation?  A  I 

talked  to  a  nurse  and  I  told  her  to  send  someone  over  to 
see  the  patient. 

•  •  •  • 

Q  Did  you  specifically  ask  for  someone? 

MR.  WELCH :  I  object  to  cross-examining  and  leading 
his  own  witness,  if  the  Court  please. 

THE  COURT:  Oh,  the  witness  may  answer.  It  is 
leading. 

A  I  asked  her  to  send  a  resident  over,  or  an  intern. 

•  •  •  • 
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Q  How  many  times  thereafter  did  you  telephone  for 
anyone  to  come  to  the  room,  Mrs.  Johnson?  You  have 
described  the  first  call.  How  many  calls  did  you  make? 
A  It  was  every  half  hour,  about  six  altogether  from  3 
o’clock  until  11  p.  m. 

Q  And  you  went  off  duty  at  11?  A  At  11. 

Q  And  were  they  all  the  same  type  of  calls? 

312  A  Yes,  they  were. 

Q  Did  any  resident  or  doctor  from  the  hospital 
respond  to  these  calls  and  come  to  the  room?  A  Two 
of  them;  the  one  at  7  and  the  one  around  8:30  or  a 
quarter  after  8. 

Q  I  understood  a  moment  ago  you  said  you  made  some 
six  calls  from  the  time  Mrs.  Marshall  awakened?  A 
No,  from  the  time  I  came  on  duty. 

Q  Until  11  p.  m.?  A  Until  11  p.  m. 

Q  How  many  calls  did  you  make  from  the  time  Mrs. 
Marshall  awakened  and  you  left  off  duty?  A  Three  or 
four. 

Q  Did  anyone  respond  to  the  extent  of  coming  to  the 
room?  A  No. 

Q  Did  you  on  any  of  these  calls,  after  Mrs.  Marshall 
awakened,  talk  to  Dr.  Irani?  A  Yes,  I  did. 

Q  How  many  times  did  you  talk  to  him?  A  Once  or 
twice. 

Q  And  what  did  he  say?  A  He  said  he  would  be 
over. 

Q  About  what  time  was  it  the  call  was  made  in  which 
he  replied  he  would  be  right  over?  A  I  don’t 

313  know. 

Q  Was  it  the  last  one?  A  No,  it  wasn’t  the 

last  one. 

Q  Could  you  estimate  about  what  time?  A  Between 
10  and  10:30,  I  would  say. 

Q  At  11  p.  m.  on  January  23  you  turned  your  duty 
over  to  someone,  did  you  not?  A  Yes,  I  did. 

Q  And  who  was  that?  A  Miss  Heinsohn. 


92 


Q  What  were  the  conditions  of  Mrs.  Marshall’s  pains 
at  that  time?  A  They  were  every  2  to  4  minutes. 

Q  Were  they  hard  or  soft?  A  Fairly  hard. 

Q  Did  vou  make  a  report  to  Nurse  Heinsohn?  A 
Yes,  I  did.  * 

•  •  •  • 

Q  What  did  you  tell  Nurse  Heinsohn?  A  About 
Mrs.  Marshall’s  pains,  how  frequent  they  were,  and  try¬ 
ing  to  get  Willard  and  no  one  coming. 

Q  How  soon  prior  to  your  leaving  duty  at  11 

314  o’clock  had  you  called  Dr.  Irani?  A  I  called 
while  Miss  Heinsohn  was  on  duty;  it  was  shortly 

after  11. 

Q  And  what  was  the  reply  on  that  occasion?  A  I 
didn ’t  talk  to  him ;  he  was  scrubbed. 

Q  I  presume  you  talked  to  a  nurse?  A  Yes,  I  did. 
Q  And  what  did  the  nurse  say?  A  He  was  deliver¬ 
ing  triplets. 

•  •  •  * 

Q  Are  you  familiar  with  the  procedures  exist- 

315  ing  at  Garfield  Hospital,  that  is  the  obstetrical  pro¬ 
cedures  and  the  nursing  procedures  as  they  existed 

on  January  23,  1947?  A  Yes. 

Q  Are  those  procedures  contained  in  any  pamphlet  or 
anv  written  material  that  is  made  available  to  you?  A 
Yes. 

Q  Where  is  that  material  kept?  A  I  don’t  know 
where  it  is  kept  on  Ward  0. 

Q  At  this  time  was  it  kept  at  any  particular  place 
that  you  know  of?  A  Not  that  I  know  of. 

Q  Was  it  made  available  to  the  nurses?  A  Yes. 

Q  And  had  it  been  made  available  to  you?  A  Yes. 
Q  According  to  those  procedures.  Nurse  Johnson — and 
don’t  answer  this  until  Mr.  Welch  has  an  opportunity  to 
object — according  to  those  procedures  when,  in  your  opin¬ 
ion,  according  to  the  matters  of  your  own  personal  knowl- 
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edge  and  as  a  nurse,  should  Mrs.  Marshall  have  been 
transferred  to  the  labor  room  of  Garfield  Hospital? 

MR.  WELCH:  I  object  to  that.  If  there  are  any  leg- 
ulations  or  were  any  regulations  in  writing  at  that  time, 
which  state  that  at  a  certain  point  in  the  labor  of  a  cer¬ 
tain  type  of  case  the  patient  should  be  taken  to  the 

316  labor  room,  or  to  the  delivery  room,  I  think  that 
they  should  be  produced. 

If  it  is  asking  for  the  nurse  to  give  an  opinion  medi¬ 
cally  in  the  light  of  what  she  knows  about  certain  instruc¬ 
tions,  and  if  it  is  her  duty  to  make  the  decision,  and  we 
read  that  first,  I  would  have  no  objection  to  her  answer¬ 
ing. 

But  if  it  asks  for  medical  opinion  that  involves  both 
the  determination  of  a  stage  of  labor,  as  well  as  the  use 
of  certain  alleged  instructions,  then  I  think  we  ought  to 
have  the  instructions  first  and  see  what  they  are  and  we 
ought  to  know  exactly  what  it  is  that  she  is  asked  to 
testify. 

THE  COURT :  The  witness  has  stated  she  is  familiar 
with  the  procedures,  and  the  question  is  not  limited  as  to 
its  basis  to  the  pamphlet,  but  broader  than  that,  and  re¬ 
fers  to  the  procedures. 

I  think,  however,  it  might  be  well,  notwithstanding  the 
fact  that  the  witness  is  agreed  to  be  a  competent  obstetri¬ 
cal  nurse,  to  lay  a  foundation  and  show  that  she  is  fa¬ 
miliar  with  situations  such  as  this  which  would  justify 
her  opinion  as  to  when  this  course  of  conduct  should  have 
been  taken. 

BY  MR.  KEANE: 

Q  How  long  have  you  been  nursing,  Mrs.  Johnson? 
A  From  September,  1946,  is  when  I  finished. 

Q  And  in  that  nursing  what  type  of  work  did  yon 
perform?  A  Obstetrical  nursing. 

317  Q  And  have  you  had  occasion  to  observe  when 
and  at  what  point  expectant  mothers  are  taken 

from  their  room  to  the  labor  room  and  then  to  the  deliv- 
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ery  room?  A  No,  we  do  not  make  that  our  own  judg¬ 
ment  on  that. 

Q  Do  you  observe  them?  A  When  they  are  taken  to 
the  labor  room? 

Q  Yes,  their  condition  when  they  are  taken.  Have 
you  observed  the  condition  of  the  expectant  mothers  when 
the  doctor  takes  them  or  orders  them  to  the  labor  room? 
A  They  usually  go  as  soon  as  they  come  in. 

MR.  WELCH:  I  object.  She  has  just  said  the  nurses 
don’t  make  that  decision. 

I  submit  that  she  could  see,  as  anyone  else  could  see, 
what  her  eyes  permit  her  to  see,  but  she  just  told  us 
the  nurses  don’t  make  that  decision  and  she  doesn’t  know 
anything  about  making  that  decision. 

THE  COURT:  The  question  is  whether  she  has  ob¬ 
served,  I  believe,  at  this  time,  is  that  correct? 

MR.  KEANE:  Yes,  sir. 

MR.  WELCH:  Observed  the  condition  of  patients 
when  they  go  ? 

MR.  KEANE:  The  condition  of  their  labor. 

MR.  WELCH :  The  condition  of  their  labor — if  you 
add  that  to  it  I  think  it  makes  it  further  objectionable. 

THE  COURT:  I  think  the  foundation  has  been 
318  laid  to  enable  the  witness  to  have  an  admissible 
opinion  as  to  when  a  patient  in  labor  is  taken  to 
the  delivery  room,  that  is  with  respect  to  the  status  of 
the  patient,  the  arrival  of  a  patient  at  a  certain  stage. 

That  question  may  be  answered. 

MR.  WELCH:  Your  Honor,  may  I  make  this  further 
observation?  We  are  dealing  here  with  the  mother  who 
was  in  some  stage  in  a  premature  labor,  dealing  with  a 
case  in  which  a  premature  child  was  born.  We  are  cer¬ 
tainly  dealing  with  something  which  involves  expert  medi¬ 
cal  testimony  as  to  what  time  a  transference  to  the  de¬ 
livery  room  should  have  been  made  under  ordinary  cir¬ 
cumstances. 
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If  it  is  brought  down  to  a  case  of  this  type,  a  prema¬ 
ture  case,  that  would  alter  perhaps  the  admissibility  of 
the  testimony  from  the  nurse’s  viewpoint,  and  I  don’t 
believe  that  we  would  have  any  objection  to  that,  I  mean 
based  upon  the  condition  that  Your  Honor  suggested,  she 
is  testifying  as  a  nurse;  if  it  was  brought  down  to  this 
type  of  case  I  would  have  no  objection. 

MR.  KEANE:  We  are  speaking,  Your  Honor,  of 
babies  generally  and  now  Mr.  Welch  is  trying  to  make  all 
the  babies  we  are  speaking  of  generally  premature. 

MR.  WELCH:  That’s  not  so.  What  I  am  trying  to  do 
is  to  see  that  any  rule  that  is  given  fits  a  premature  case 
and  not  a  general  ordinary  term  case. 

319  THE  COURT:  I  think  the  question  of  the  spe¬ 
cific  circumstances  involved  in  this  case  might  be 
the  subject  of  cross-examination.  The  question  is  the 
question  of  expert  opinion  of  the  witness  as  to  when 
mothers  in  labor  are  customarily  taken  to  the  delivery 
room,  that  is  to  say,  at  what  stage  in  the  course  of  their 
condition  prior  to  the  birth  of  the  child  are  they  removed 
from  the  hospital  room  to  the  delivery  room. 

Now,  if  there  are  peculiar  circumstances  that  counsel 
for  the  defendants  feels  should  vary  that  rule  I  think  it 
would  be  the  proper  subject  of  cross-examination,  and  the 
court  would  overrule  an  objection  to  such  a  course  of 
cross-examination  if  made  by  counsel  for  the  plaintiff. 

The  Court  overrules  your  objection  and  will  permit  the 
witness  to  answer  at  this  time. 

MR.  KEANE:  Do  you  recall  the  question? 

THE  WITNESS:  Vaguely. 

MR.  KEANE:  Will  the  reporter  read  it? 

(Thereupon  the  following  question  was  read  by  the  re¬ 
porter:) 

“Question:  Have  you  observed  the  condition  of  ex¬ 
pectant  mothers  when  the  doctor  takes  them  or  orders 
them  to  the  labor  room?” 
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MR.  WELCH :  If  that  is  the  question,  it  is  objected  to. 
THE  COURT:  Do  you  understand  the  question? 

320  THE  WITNESS:  I  think  so. 

THE  COURT :  Very  well. 

BY  MR.  KEANE: 

Q  Will  you  answer  it?  A  Yes,  I  have. 

Q  Now,  I  ask  you  this  question,  Nurse  Johnson:  At 
what  time  of  the  evening  of  January  23,  1947,  did  Mrs. 
Marshall’s  condition  of  labor  indicate  to  you  that,  accord¬ 
ing  to  the  procedures  of  the  hospital,  she  was  entitled  to 
or  should  have  been  taken  to  the  labor  room? 

•  •  •  • 

321  A  Around  9:30,  somewhere  along  there.  That 

is  my  opinion. 

•  •  •  • 

Q  Would  you  look  at  the  treatment  and  physician’s 
record  for  Januarv  23?  A  Y"es. 

90 

Q  Does  there  appear  any  detail  orders  on  that  par¬ 
ticular  part  of  the  record?  A  On  January  23? 

322  Q  Yes.  A  At  11 :10  p.  m. 

Q  Will  you  read  the  record?  A  Demerol  mil¬ 
ligrams  100  Stat. 

Q  Does  it  say  anything  about  a  telephone  order?  A 
“Telephone  order”  is  written  underneath  it. 

MR.  WELCH:  What  sheet  is  that  on? 

BY  MR.  KEANE: 

Q  On  the  same  sheet  there  appears  an  entry  “Prep, 
order.”  A  Yes. 

Q  What  date  is  that?  A  January  22. 

Q  Do  you  know  whose  handwriting  that  is  in?  A 
Irani. 

Q  What  are  “Prep,  orders?”  A  Preparing  patient 
for  delivery. 

Q  Does  the  record  indicate  who  gave  the  “Prep,  or¬ 
der”  of  January  22?  A  No. 
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Q  Will  you  look  at  the  nurse’s  record,  Nurse  John¬ 
son,  and  tell  us  what  is  indicated  in  so  far  as  when 
Vitamin  K  was  first  given  to  the  patient? 

MR.  WELCH:  I  object  to  that. 

THE  COURT :  What  is  the  purpose  of  this  ? 

MR.  KEANE:  Your  Honor,  the  purpose  of  the  medi¬ 
cation? 

312  THE  COURT:  Of  this  question. 

MR.  KEANE:  The  purpose  of  the  question  is 
to  lay  a  foundation  that  Vitamin  K  was  not  given  on 
January  23,  when  we  will  later  prove  by  procedures  that 
it  was  absolutely  necessary. 

THE  COURT:  If  the  same  situation  pertains  then 
you  are  representing  we  will  have  testimony  connecting 
this  up? 

MR.  KEANE:  I  assure  you  of  that,  Your  Honor. 

THE  COURT :  You  may  answer. 

•  •  •  • 

Q  And  the  quantity?  A  At  1:30  a.  m.  ampules  1  on 
the  22nd. 

Q  On  what  date?  A  No,  that  was  on  the  7th  of 
J  anuary. 

Q  Does  it  indicate  whether  it  was  repeated  or  not? 
A  At  5:20  it  was  repeated. 

Q  On  January  7?  A  January  7. 

Q  Will  you  look  through  the  record  and  see  if  it 
was  given  again?  A  No,  it  wasn’t. 

Q  And  that  would  cover  the  entire  period  before 
birth,  would  it  not?  A  Yes. 

Q  Will  you  look  at  Noel’s  nursing  record  and 
324  tell  us  when,  according  to  the  records,  Vitamin  K 
was  given  to  Noel?  A  12  noon  on  January  24. 

Q  Is  that  an  entry?  A  Hykinone  2.4  milligrams. 

Q  Would  you  look  at  the  treatment  record  on  the 
same  date  and  read  us  the  entry  there  with  respect  to 
Vitamin  K  as  it  appears?  A  You  mean  on  the  nurse’s 
record  ? 
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Q  No,  on  the  pediatric  record.  A  Physician’s  or¬ 
ders? 

Q  Physician’s  order.  A  January  24  repeat  hykinone 
milligrams  2.4  and  1-25-47. 

Q  And  that  was  with  regard  to  Noel,  was  it  not?  A 
Yes. 

Q  Was  it  repeated?  A  There  is  only  one  dose  on 
the  chart,  nurse’s  chart. 

Q  Do  the  procedures  of  Garfield  Hospital,  as  you 
described  your  acquaintance  with  them,  provide  for  the 
administration  of  Vitamin  K  to  premature  children? 

MR.  WELCH:  I  object  to  that. 

THE  COURT:  The  witness  may  answer  according  to 
the  procedures,  if  she  knows. 

A  We  have  it — 

MR.  WELCH:  If  the  Court  please,  I  suggest  that  the 
hospital  procedures  in  a  case  of  this  kind  may  be- 
325  come  very,  very  confusing. 

Procedure  has  to  do  with  routine  of  care,  I 
assume,  in  a  hospital,  and  it  doesn’t  have  to  do  with 
making  a  medical  decision  or  a  medical  diagnosis. 

It  may  be  that  in  some  cases  some  physicians  want 
this  Vitamin  K  administered  to  their  babies;  it  may  be 
that  other  physicians  don’t  want  it  administered. 

I  suggest  that  the  hospital,  if  it  had,  had  no  business 
having  a  routine  that  makes  a  medical  diagnosis  of  what 
to  give  to  a  baby  at  any  time.  It  is  up  to  a  physician 
to  decide  it. 

I  don’t  understand  that  this  young  lady  has  stated  the 
hospital  has  any  set  of  rules  or  procedures  that  auto¬ 
matically  prescribe  a  medicine. 

I  say  the  care  of  a  baby  is  in  the  province  of  a  doctor 
under  whose  duty  it  is  to  have  medicines  administered 
to  the  baby. 

THE  COURT :  The  witness  is  testifying  to  procedures 
which  she  has  stated  she  is  familiar  with,  with  respect  to 
obstetrical  cases  and  treatment  of  babies  and  children. 
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MR.  KEANE:  I  think  the  witness  has  already  an¬ 
swered. 

THE  WITNESS:  Medicines  aren’t  in  procedures. 
MR.  WELCH :  He  is  asking  you  about  the  administra¬ 
tion  of  medicine. 

MR.  KEANE:  Your  answer  was  you  do? 

326  MR.  WELCH:  I  think  the  question  should  be 
repeated  to  the  witness  so  that  we  will  know  what 

the  question  was. 

THE  COURT:  Do  you  understand  the  question? 
THE  WITNESS:  Yes,  and  I  said  if  the  doctor  orders 
hykinone  we  give  it;  otherwise  we  don’t. 

•  •  •  • 

Q  When  you  say  “doctor”  you  mean  staff  doctor  as 
well  as  private  doctor?  A  Right. 

Q  I  ask  you  to  look  at  Mrs.  Marshall’s  summary  sheet, 
and  there  is  a  notation  there  with  respect  to  when  labor 
commenced.  Do  you  recognize  the  handwriting  filling  in 
that  space  there?  A  That  is  signed  by  Dr.  Parker. 

Q  Do  you  recognize  the  other  handwriting  and  figures? 
A  Oh,  this,  you  mean? 

Q  That  part  of  it  (indicating).  A  No. 

MR.  KEANE:  I  think  it  is  stipulated,  isn’t  it,  that 
that  is  Dr.  O’Donnell’s  handwriting? 

THE  WITNESS:  Dr.  Parker. 

MR.  KEANE:  Isn’t  it  stipulated  that  that  entry 

327  is  in  Dr.  O’Donnell’s  handwriting? 

MR.  WELCH:  You  show  me  what  it  is.  I 
know  I  stipulated  about  one;  I  don’t  know  which  one  you 
are  talking  about  now. 

I  think  Dr.  O’Donnell  said  that  was  his  handwriting. 
(To  Dr.  O’Donnell:)  Is  that  correct? 

Yes,  that  is  correct. 

BY  MR.  KEANE : 

Q  Would  you  read  that  portion  of  the  record  from 
that  point  on  down  ending  there — and  that  is  that  por- 
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tion  which  Mr.  Welch  has  identified  as  Dr.  O’Donnell’s 
handwriting.  A  Everything  on  here? 

Q  From  that  point.  A  “Gravity  III. 

“Para.  II. 

“Onset  of  labor  1-23-47,  time  2  p.  m. 

“Method  of  delivery:  Spontaneous.” 

Q  From  your  own  personal  knowledge  did  Dr.  O’Don¬ 
nell  visit  Room  51,  Ward  0,  where  Mrs.  Marshall  was 
located  between  3  o’clock  and  11  o’clock?  A  I  am  not 
sure — 

MR.  WELCH:  If  the  Court  please,  the  record  doesn’t 
show  any  such  thing  and  it  hasn’t  been  denied  at  all  that 
Dr.  O’Donnell  "wasn’t  there  or  w*as  there  at  any  time 
except  in  the  morning  of  that  date. 

I  can’t  understand  the  purpose  of  these  negative 

328  affirmations  from  the  witness.  The  record  speaks 
for  itself. 

MR.  KEANE:  It  doesn’t  have  to  be  on  the  record. 

AIR.  WELCH:  Well,  the  questions  can  have  no  pur¬ 
pose  at  this  time  except  to  inject  an  argumentative  tone 
into  the  examination  of  the  witness.  The  record  speaks 
for  itself. 

Dr.  O’Donnell  made  no  visit  that  day. 

AIR.  KEANE:  The  question  was  directed  to  personal 
knowledge. 

THE  COURT:  She  may  answer. 

THE  WITNESS :  I  don’t  know. 

BY  AIR.  KEANE: 

Q  Did  you  see  him?  A  I  didn’t  see  him. 

Q  How  many  doctors  were  on  duty  in  delivery  service 
at  Garfield  at  10:30  p.  m.,  on  January  23,  1947,  if  you 
know?  A  You  mean  residents  and  interns? 

Q  Yes.  A  Two  that  I  know  of. 

•  •  •  • 

Q  Did  you  observe  the  infant  after  its  birth, 

329  Airs.  Johnson?  A  Not  immediately  after,  no. 

Q  How  long  after  the  birth  did  you  first  see  it? 
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A  The  next  day  probably,  or  maybe  the  next  one. 

Q  And  from  that  time  on  until  the  date  the  baby  was 
taken  from  the  hospital  did  you  have  occasion  to  admin¬ 
ister  to  it?  A  Yes,  I  did. 

•  •  •  • 

Q  Would  you  take  the  record  for  Noel  and  tell  us  how 
many  times,  according  to  the  record,  that  Noel  had 

330  to  be  gavaged?  A  I  can't  find  it. 

Q  Perhaps  I  can  make  it  a  little  easier  for  you, 
if  Mr.  Welch  doesn’t  object. 

MR.  WELCH:  Perhaps  we  can  stipulate.  Do  you 
know  how  many  times  it  is? 

MR.  KEANE:  No,  but  I  thought  maybe  she  could 
estimate,  if  that  wouldn’t  be  objected  to. 

MR.  WELCH:  I  object  to  nothing  that  is  in  this 
record. 

MR.  KEANE:  It  takes  such  a  long  time  to  read  the 
record ;  that  was  my  point. 

MR.  WELCH:  I  think  we  agreed  in  discussing  it  the 
other  day  it  was  seven  or  eight  times. 

THE  WITNESS:  It  is  just  daytime  feedings;  I  can’t 
find  it  on  here. 

BY  MR.  KEANE : 

Q  What  is  gavaging?  A  Feeding  by  stomach  tube. 

THE  COURT :  How  do  you  do  that? 

BY  MR.  KEANE : 

Q  Feeding  by  stomach  tube,  how  is  that  done?  A 
By  putting  a  tube  into  the  baby’s  stomach  and  then  pour¬ 
ing  the  milk  in. 

Q  Did  the  baby  eat  well  at  all  times?  A  What  do 
you  mean? 

331  Q  Did  Noel  eat  well  as  a  premature?  A  I 
think  so,  according  to  the  record. 

Q  What  does  “Took  poorly”  on  January  26  mean? 

•  •  #  • 
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336  Q  Nurse  Johnson,  would  you  take  the  record  of 
the  Garfield  Memorial  Hospital  and  look  at  each 

day  as  you  go  and  just  read  the  entries  that  relate  to 
eating  habits  of  the  baby,  and  give  the  date?  A  Janu¬ 
ary  24 — do  you  want  to  give  what  they  ate  and  the  time? 

Q  No,  just  their  eating  habits,  good,  bad  or  any  nota¬ 
tions  with  respect  to  that.  A  (Reading):  “January 
24,  taken  slowly. 

“January  25,  taken  slowly.” 

Q  Let  the  record  indicate  that  you  are  reading  from 
the  nurse’s  record,  is  that  correct?  A  Yes,  the  nurse’s 
notes. 

Q  Day  to  day  notes?  A  Yes,  not  the  time,  just  the 
dav. 

“January  24,  taken  slowly.  Taken  well. 

“January  25,  taken  slowly. 

“January  26,  took  formula  slowly.  Took  poorly.  Took 
formula  slowly.  Took  formula  well.  Taken  poorly.  Taken 
slowly. 

“January  27,  took  formula  slowly.  Took  formula 

337  readily.  Took  formula  well.  Took  poorly.  Took 
formula  slowly.  Taken  poorly. 

“January  28,  took  formula  readily.  Taken  fairly  well.” 
MR.  WELCH:  Aren’t  there  three  “Took  formula 
readily,”  one  after  the  other? 

THE  WITNESS:  Yes,  12,  3  and  6. 

MR.  WELCH:  Will  you  read  all  three  of  them?  A 
Yes.  “Took  formula  readily.  Took  formula  readily. 

Took  formula  readily.  Taken  fairly  well.  Taken  poorly. 

Taken  fairly  well.  Taken  good. 

“January  29,  took  formula  readily.  Took  formula 

well.  Took  formula  well.  Taken  good. 

“January  30,  took  formula  eagerly.  Took  formula 

eagerly.  Took  formula  eagerly.  Took  formula  eagerly. 
Takes  formula  well.  Taken  well.  Took  formula  eagerly. 
Taken  fairly  well. 
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“January  31,  takes  formula  well.  Took  formula  fairly 
well.  Did  not  take  formula  well.  Took  formula  well.  Took 
formula  good.  Took  good.  Eats  well. 

“February  1,  taken  hungrily.  Taken  eagerly.  Taken 
well.  Took  well. 

“February  2 — ” 

MR.  WELCH:  Just  before  “Took  well,”  wasn’t 

338  there  one  “Took  formula  well?”  A  “Taken  well 
at  3,”  and  then  on  down,  “Took  well” — Dh,  “Took 

formula  well,”  excuse  me. 

“February  2,  took  formula  fairly  well.  Took  formula 
Well.  Took  formula  eagerly.  Taken  well  through  nipple. 

“February  3,  taken  very  eagerly.  Taken  well.  Taken 
fairly  well.  Taken  well.  Taken  eagerly. 

“February  4,  took  formula  slowly.  Took  formula  poor¬ 
ly.  Took  formula  poorly.  Taken  very  eagerly.  Taken 
well.  Taken  very  well. 

“February  5,  took  formula  well.  Took  formula  slowly. 
Took  formula  well.” 

Do  you  want  to  go  over  to  the  pediatric  record  now? 
BY  MR.  KEANE: 

Q  Yes,  that  makes  the  dates  run  into  sequence,  does 
it  not?  A  Yes.  This  is  February  6: 

“February  6,  ate  well.  Took  formula  only  fairly  well.” 
There  is  no  entry  on  the  7th. 

“February  8,  eats  well. 

“February  10,  ate  poorly. 

“February  11,  ate  very  well. 

“February  12,  ate  well. 

‘  ‘  February  13,  ate  well. 

339  “February  14,  ate  well.  Ate  well. 

“February  15,  ate  well. 

“February  16,  seemed  hungry. 

“February  17,  ate  well,  at  3;  poorly  at  12  and  6. 
“February  19,  took  feedings  well. 

“February  20,  ate  fairly  well. 

“February  21,  ate  well. 


104 


“February  25,  that  is  gavage  at  9,  12  and  3.” 

Q  That  relates  to  eating?  A  Yes. 

* 1  February  26,  took  formula  well. 

“February  27,  gavage  at  9,  12  and  3. 

“February  28,  ate  well. 

“March  3-—” 

THE  COURT:  Before  she  gets  into  that  we  will  take 
a  recess. 

•  •  •  • 

340  Q  Do  you  recall  where  you  left  off?  A  March 

3. 

March  4 — eats  well. 

March  5 — eats  well. 

March  6 — ate  well. 

March  9 — ate  well;  ate  well. 

March  10 — eats  well ;  ate  well. 

That  is  all. 

Q  Will  you  look  at  the  first  entry  on  the  baby’s 

record,  date  of  birth — nurse’s  record,  and  state  what  the 
record  indicates  as  to  the  baby’s  color  at  birth?  A  Color 
seems  good.  Color  good. 

Q  Directing  your  attention  to  January  25,  26,  27  and 
28  on  the  nurse’s  record  and  the  30th  and  31st  of  the 
pediatric  record,  will  you  read  the  notations  with  respect 
to  jaundice.  A  On  the  26th  of  January — 

Q  Will  you  look  at  the  25th?  A  Color  good.  Slight¬ 
ly  jaundiced. 

Q  That  is  right.  A  Color  seems  slightly  jaundiced. 

January  26,  color  jaundiced.  Color  jaundiced.  Color 
Jaundiced. 

January  27 — color  still  jaundiced.  Color  jaun¬ 

diced. 

341  January  28 — jaundiced;  color  jaundiced. 

Q  There  is  another  entry  with  respect  to  jaun¬ 
dice.  A  And  some  edema. 

Q  The  first  entry  on  the  27th — no,  I  beg  your  pardon. 
A  January  29 — color  better. 


Do  you  want  me  to  go  on? 

Q  Turn  to  the  pediatric  record  for  the  30th  and  31st 
under  the  column  “Color”.  Under  what  date  are  you 
reading  now?  A  January  30 — jaundiced. 

January  31 — jaundiced. 

Q  And  the  next  day,  what  does  it  say?  A  0.  K. 

Q  That  is  under  a  column  designated  “Color”?  A 
Yes — skin,  rather. 

Q  Will  you  turn  back  to  the  nurse’s  record  and  indi¬ 
cate  the  date  on  which  any  entries  relate  to  an  edemic 
condition.  A  I  just  see  the  one  on  January  28. 

Q  Read  that  one.  A  Jaundiced  and  some  edema. 

Q  On  the  date  of  January  28?  A  Yes. 

Q  There  is  an  entry  there  with  respect  to  Dr.  Platt. 

Would  you  read  that?  A  January  29,  Dr.  Platt 
342  refused  to  give  clisis  because  of  edema. 

Q  Will  you  look  at  the  weight  chart  on  the 
pediatric  report  and  tell  us  what  it  says  with  regard  to 
the  weight  of  the  baby  at  birth?  A  You  want  the  birth 
weight? 

Q  From  that  chart,  yes.  Will  you  tell  us  what  the 
record  says  with  regard  to  that?  A  Three  pounds,  nine 
ounces. 

Q  There  is  a  column  there  for  the  daily  weight  of  the 
child,  is  there  not?  A  Yes. 

Q  And  on  February  4,  what  was  its  weight?  A 
Three  pounds,  11  ounces. 

Q  Did  it  continue  to  improve?  A  It  dropped  back 
and  then  gradually  went  up. 

Q  What  was  the  highest  up  to  February  15?  A 
Three  pounds,  11  ounces. 

Three,  five  and  a  half. 

Q  How  long,  according  to  the  record,  or  how  many 
days  did  it  take  to  regain  the  three  pounds,  11  ounces? 
A  How  many  days? 

Q  Yes,  according  to  the  record?  A  Thirteen. 

Q  What  was  its  weight  when  it  was  discharged?  A 
Four,  15  and  one-half. 
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•  •  •  • 

343  Q  Are  yon  familiar  with  the  delivery  room  table 
in  the  room  in  which  Mrs.  Marshall  was  taken  at 

around  11:10  o’clock?  A  Vaguely  familiar  with  it. 

Q  What  sort  of  surface  does  it  have,  Mrs.  Johnson? 
A  It  has  a  padded  surface. 

Q  What  is  that  pad  made  of?  A  I  don’t  know. 

Q  Is  the  pad  covered  with  a  cloth?  A  Yes,  it  is. 
Q  And,  therefore,  the  material  is  not  visible?  A  No. 

•  •  •  • 

344  Q  In  deliveries  at  Garfield  Hospital,  what  hap¬ 
pens  to  the  bottom  of  the  lower  section  of  the  table 

when  babies  are  being  delivered  according  to  the  pro¬ 
cedures  of  the  hospital? 

MR.  WELCH:  There  isn’t  any  evidence  there  is  a 
procedure  of  the  hospital  to  cover  what  a  physician  should 
do  with  a  delivery  table. 

THE  COURT :  If  she  knows ;  based  on  her  experience 
and  knowledge. 

THE  WITNESS:  The  bottom  half  of  the  table  is 
dropped. 

BY  MR.  KEANE : 

Q  WTiv  is  this  done?  A  To  give  the  doctor  room  to 
work. 

Q  You  were  on  the  payroll  of  Garfield  Hospital  on 
January  23,  1947,  were  you  not,  Mrs.  Johnson?  A  Yes, 
I  was. 

Q  You  are  now  employed  by  Garfield  Hospital?  A 
Yes,  I  am. 

MR.  KEANE :  I  have  no  further  questions. 

Cross  Examination 
BY  MR.  WELCH: 

Q  Mrs.  Johnson,  I  am  just  interested  in  this  matter 
of  hospital  procedures.  Do  I  understand  you  to  say  that 
there  is  a  printed  pamphlet  of  hospital  procedures  that 


covers  all  of  these  things  you  have  been  testifying 

345  about?  A  It  just  gives  you  a  routine. 

Q  Is  there  a  hospital  pamphlet  of  procedures 
that  covers  what  you  have  testified  to  here?  A  Not 
about  medicine,  no. 

Q  Have  you  ever  read  this  pamphlet  or  whatever  it  is 
you  referred  to?  A  Have  I  read  it? 

Q  Have  you  read  it?  A  Yes. 

Q  Where  was  it  kept?  A  On  Ward  0,  around  the 
desk.  I  can’t  give  you  the  exact  spot. 

•  •  •  • 

346  Q  You  mentioned  a  labor  room.  Are  there 
labor  rooms  as  distinguished  from  delivery  rooms? 

A  Yes. 

Q  And  in  the  labor  room,  I  take  it,  the  patient  just 
lays  abed  the  same  as  though  she  were  in  any  other  room 
during  the  process  of  labor?  A  Yes. 

Q  With  respect  to  these  various  telephone  calls  after 
9 :30,  did  I  understand  that  you  reached  Dr.  Irani  on  one 
occasion?  A  Yes,  I  did. 

Q  WTiat  is  your  best  recollection  as  to  whether 

347  that  was  before  your  last  phone  call  or  whether  it 
was  the  last  phone  call?  A  It  was  not  the  last 

one,  I  know. 

Q  And  is  that  the  time  you  said  Dr.  Irani  told  you 
he  didn’t,  in  his  opinion,  believe  Mrs.  Marshall  was  in 
labor?  A  No,  it  was  not. 

Q  What  time  was  it  when  he  told  you  that?  A  That 
was  between  his  7:30  examination  and  9:00  o’clock. 

Q  And  then  he  saw  her  himself  after  that?  A  At 
9:00  o’clock;  around  9:00  o’clock. 

•  •  •  • 

348  Q  You  said  on  January  23,  your  recollection 
was  that  there  were,  did  you  say,  two  house  physi¬ 
cians?  A  Yes. 
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Q  Dr.  Irani  and  who  else?  A  Dr.  Platt. 

Q  When  was  it  that  you  first  learned  that  Dr.  Irani 
was  actually  engaged  in  delivering  some  woman  of 
triplets  children?  A  The  first  time  I  was  told  after 
11:00  o’clock,  when  I  called,  that  he  was  delivering  trip¬ 
lets. 

Q  You  don’t  know  what  time  he  began  that,  do  you? 
A  No,  I  don’t. 

Q  I  am  trying  to  recall — was  there  a  telephone  call 
that  you  made  in  which  the  response  to  you  was  to  the 
effect  that  Dr.  Irani  was  scrubbed?  A  That  was  at 
the  same  time. 

349  Q  I  think  on  your  photostatic  copy  of  the  rec¬ 
ord —  A  The  patient’s  record? 

Q  You  read  that  on  January  23,  Demerol  'was  admin¬ 
istered  under  orders  of  the  physician  at  11:10.  Is  that 
right?  A  This  one  telephone  order  and  this  one  was 
under  order  of  Dr.  Irani. 

Q  You  did  read  January  23,  1947,  at  11:10,  that  there 
was  a  telephone  order  to  administer  demerol?  A  Yes. 

•  •  •  • 

353  Q  Miss  Heinsohn  came  on  duty  at  11:00  p.  m. 

354  on  the  night  of  January  23?  A  Yes,  she  did. 

Q  And  after  she  came  on,  you  gave  her  some 
instructions,  you  made  a  telephone  call  and  then  you  left? 
A  Yes. 

Q  At  that  time,  in  your  opinion,  was  Mrs.  Marshall 
ready  to  deliver?  A  Not  ready  to  deliver,  no. 

•  •  •  • 


Redirect  Examivation 
BY  MR.  KEANE : 

Q  She  was  ready  for  the  labor  room,  though,  wasn’t 
she? 

MR.  WELCH :  I  object  to  that.  She  said  before  that, 
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in  her  opinion,  she  should  have  been  taken  to  the  labor 
room  at  9:30. 

THE  COURT:  She  may  answer. 

THE  WITNESS :  In  the  labor  room,  yes. 

•  •  •  • 

355  Q  The  material  that  was  on  your  desk,  proce¬ 
dures  and  what-not,  can  you  tell  us  what  it  con¬ 
tained,  just  generally?  A  It  is  just  a  routine  book  tell¬ 
ing  you  how  to  admit  a  patient,  how  to  put  them  in 

356  bed,  what  to  do  and  when  to  do  it,  but  no  physi¬ 
cian’s  order  and  no  medicines  are  concerned  in  it. 

Q  Does  it  mention  labor  or  the  extent  of  labor?  A 
No,  it  doesn’t. 

Q  Do  you  have  any  material  there  with  regard  to 
what  you  are  supposed  to  do  at  a  particular  time  in  a 
maternity  case?  A  I  suppose  so.  I  don’t  know. 

•  •  •  • 

357  Q  Are  the  labor  rooms  all  over  the  hospital 

or  in  a  particular  place?  A  On  Willard,  there 

are  four  labor  rooms. 

Q  On  Willard,  there  are  four  labor  rooms.  How  far 
are  those  from  the  delivery  room?  A  They  are  all 
right  there  in  one  suite. 

Q  Adjoining  each  other?  A  Yes. 

•  •  •  • 

203  Paul  Kaufman 

m  •  •  • 

Direct  Examination 
BY  MR.  KEANE : 

Q  Will  you  state  your  full  name,  please?  A  Paul 
Kaufman. 

Q  Are  you  a  medical  doctor?  A  Yes,  sir. 


110 


Q  Where  are  you  employed,  Dr.  Kaufman?  A  I  am 
Assistant  Chief  Resident  at  Children’s  Hospital. 

•  •  •  • 

204  Q  Do  you  have  the  records  with  you?  A  Yes, 
I  do. 

Q  Are  they  the  records  kept  in  the  usual  course  of 
business  of  the  hospital  ?  A  Yes,  sir. 

Q  Do  they  pertain  to  Noel  F.  Marshall? 

•  •  •  ® 

205  MR.  KEANE:  I  am  offering  the  record  of  the 
Children’s  Hospital  designated  Plaintiffs’  Exhibit 

206  1-C  as  evidence  for  the  plaintiffs. 

#  •  *  • 

V<isilios  S.  Lanmbros 

•  •  •  • 

Direct  Eocammation 

BY  MR.  KEANE : 

Q  Will  you  state  your  full  name,  Doctor?  A  Vasilios 
S.  Lambros. 

•  •  •  • 

207  Q  What  school  did  you  graduate  from?  A 
Georgetown  University,  School  of  Medicine. 

Q  Did  you  take  any  other  courses  in  any  particular 
medical  specialty?  A  Yes.  I  specialized  in  neurology 
and  brain  surgery,  particularly  in  children.  I  took  my 
training  at  the  University  of  Chicago,  Illinois,  and  re¬ 
turned  to  Washington  and  was  with  James  W.  Watts  for 
eighteen  months  in  association  and  in  my  own  practice. 

I  am  a  member  of  the  American  Board  of  Psychiatry 
and  Neurology  and  I  am  a  member  of  the  American  Board 
of  Neurological  Surgery  and  also  a  member  of  the  Inter¬ 
national  College  of  Neurosurgery  Board. 

•  •  •  • 


Ill 


Q  Did  there  come  a  time  when  you  examined  Noel 
Marshall?  A  Yes,  I  did. 

*  •  *  •  • 

208  Q  On  what  date  was  that,  sir?  A  That  was  on 
May  30,  1947. 

Q  Where  did  this  examination  occur,  Dr.  Lambros?  A 
At  Children’s  Hospital. 

•  •  •  • 

Q  Will  you  describe,  if  you  can,  the  physical  and  men¬ 
tal  condition  of  the  child  when  you  examined  her  on 

209  those  occasions?  A  Yes.  When  I  first  saw  Noel, 
Noel  was  in  a  series  of  convulsions,  that  is,  her  arms 

and  legs  and  mouth  were  jerking  continuously  and  it  was 
one  convulsion  after  another  with  a  very  short  intermission 
between  the  actual  convulsions. 

In  between  the  periods  of  convulsions,  I  was  able  to  do 
a  rather  quick  examination  and  at  that  time  her  left  side, 
arm  and  leg  were  spastic.  She  had  a  right  lower  facial 
weakness  and  the  nerve  that  moves  the  eye  outward  on 
the  right  side  was  paralyzed. 

Q  Was  she  conscious  or  unconscious?  A  She  was 
semi-conscious. 

Q  When  you  say  “spastic”,  Dr.  Lambros,  what  does 
that  indicate?  A  The  muscles  were  tight. 

Q  Does  the  term  “spastic”  have  any  relation  to  spasm 
or  is  it  descriptive  of  it?  A  Yes,  it  is. 

Q  When  you  say  a  child  is  spastic,  the  indication  is 
that  it  is  subject  to  spasms,  is  that  correct?  A  No,  that 
is  not  quite  right.  When  I  say  spastic,  the  muscles  are 
in  a  continuous  state  of  spasm.  The  nerve  cells  from  the 
brain  continually  cause  that  muscle  to  be  held  in  spasm 
or  held  tight. 

Q  And  you  say  you  did  conduct  an  examination? 

210  Q  Will  you  describe  the  manner  in  which  you 
performed  this  examination  or  if  you  can  sub¬ 
stantially  describe  it?  For  example,  what  tests  did  you 
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use?  A  The  usual  neurological  examination  which  in¬ 
volves  the  measurement  of  the  head  and  on  the  chest,  the 
degree  of  softness  of  the  so-called  fontanels  or  soft  spaces 
in  the  child ’s  skull;  the  examination  of  the  cranial  nerves, 
the  examination  of  the  fundi  or  the  part  behind  the  eyes; 
the  examination  of  the  muscle  tone  and  power  in  all  four 
extremities;  the  sensory  examination;  the  reflexes  and 
other  special  reflexes  that  we  use  or  utilize  in  examining 
such  a  child. 

*  •  •  • 

21G  Q  You  performed  a  subdural  tap?  A  Yes.  It 
is  customary  in  children  of  this  age  to  have  a  sub¬ 
dural  tap  when  there  are  localized  signs  and  symptoms. 

Q  And  you  say  the  result  of  that  tap  was  negative? 
A  Yes. 

•  •  *  • 

Q  Dr.  Lambros,  after  you  had  completed  your  examina¬ 
tion  of  Noel  Marshall’s  neurological  condition,  you 
217  made  a  diagnosis,  did  you  not?  A  Yes,  I  did. 

Q  What  was  the  date  of  the  diagnosis?  A  May 

30,  1947. 

Q  What  was  the  diagnosis,  Doctor?  A  Birth  injury; 
diffused  brain  damage  probably  more  severe  in  the  right 
hemisphere  and  status  epilepticus. 

#  •  •  • 

Q  What  does  status  epilepticus  mean.  Dr.  Lambros? 
A  It  is  a  prolonged  number  of  convulsions,  spells, 
spasms  or  seizures,  whatever  you  want  to  call  them. 

•  •  •  • 

Q  With  respect  to  diffused  brain  damage,  what  does 
that  mean.  Dr.  Lambros,  to  laymen?  A  That  the  injury 
to  this  child’s  brain  was  very  diffused  and  scattered 
throughout  both  hemispheres. 

Q  And  when  you  say  “both  hemispheres”,  you  view 
the  head  as  the  globe  and  take  it  in  half?  A  Yes,  sir. 
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Q  And  this  would  be  the  right  hemisphere  (in- 

218  dicating)  and  that  would  be  the  left  hemisphere 
(indicating)  ?  A  Yes,  sir. 

Q  And  they  are  areas  of  designation  employed  by 
neurologists,  are  they  not?  A  Yes,  they  are. 

Q  What  is  the  condition  known  as  spasticity  and  what 
causes  it,  Doctor?  A  Spasticity  is  caused  by  a  variety 
of  causes.  The  actual  pathological  lesion  that  causes 
spasticity  is  damage  to  certain  brain  areas,  either  through 
impairment  of  blood  flow  or  actual  swelling  or  actual 
scarring  of  those  areas. 

Q  And,  as  a  result  of  the  damage,  nerve  cells  are  in¬ 
terfered  with,  is  that  correct?  A  Yes;  either  the  nerve 
cells  are  destroyed  completely  or  they  are  partially  de¬ 
stroyed. 

Q  And  that  affects  the  working  of  the  extremities  as 
well  as  other  portions  of  the  body,  the  damage?  A  It 
depends  on  which  area  of  the  brain  is  involved  as  to  which 
area  is  involved. 

Q  But  it  does  have  the  end  result  of  impairing  the  use 
of  the  extremities  and  other  functions  of  the  body?  A 
Yes. 

Q  When  you  say  “diffused  brain  damage’’,  would  that 
include  the  blood  vessels  of  the  brain?  A  Yes,  the 
blood  vessels  are  part  of  the  brain. 

219  Q  And  in  your  diagnosis  of  Noel  Marshall,  did 
you  diagnose  the  blood  vessels  as  damaged?  A 

Actually,  it  is  impossible  to  state  unless  you  examine  the 
brain  outside  of  the  child’s  skull,  but,  from  experience,  we 
know  there  are  two  types  of  scars  that  can  result  from 
an  injury  or  from  a  maldevelopment  and  that  is,  one,  a 
scar  tissue  which  is  formed  from  the  brain  tissue  sub¬ 
stance  itself.  That  is  the  least  harmful  of  the  two  types 
of  scars.  The  other  scar  that  is  formed  comes  from  the 
tissue  around  the  blood  vessels  and  that  scar  is  more  dam¬ 
aging  and  has  a  tendency  to  increase  with  the  passage  of 
years. 
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Q  In  your  examination  and  estimate  of  Noel  Marshall’s 
condition,  you  determined  or  at  least  you  expressed  your 
opinion  as  to  what  portion  of  the  brain  was  damaged,  did 
you  not?  A  Yes.  I  stated  that  the  entire  brain  was  dam¬ 
aged  and  more  particularly  the  right  hemisphere. 

Q  Would  that  include  the  blood  vessels  of  the  brain 
as  well  as  the  brain  itself?  A  That  includes  everything. 

•  •  •  • 

220  Q  Would  you  say  that  Noel  Marshall  sustained 
a  slight  or  a  gross  intracranial  hemorrhage?  A 
She  sustained  a.  severe  injury  to  the  brain. 

*  •  •  • 

224  Q  Dr.  Lambros,  do  the  records  indicate  Noel’s 
weight  at  birth?  A  Three  pounds  nine  ounces. 

Q  Amongst  medical  authorities,  is  that  considered  to 
be  a  premature  child?  A  Yes,  it  is. 

Q  W'hat  is  the  standard  amongst  medical  authorities 
as  to  what  constitutes  a  premature  child?  A  Five  and 
one-half  pounds  birth  weight. 

Q  Or  2500  grams,  is  that  correct?  A  Yes. 

Q  So  Noel  was  a  premature  child  at  birth, 

225  according  to  your  records?  A  Yes,  she  was. 

Q  Dr.  Lambros,  are  you  familiar  with  the 
characteristics  of  the  premature  head  or  skull  at  the  time 
of  birth?  A  Yes,  I  am. 

•  •  •  • 

Q  Will  you  describe  it?  A  The  head  is,  in  the  major¬ 
ity  of  cases,  usually  small,  that  is,  in  comparison  to  the 
normal  size.  However,  it  is  not  unusually  small  in  com¬ 
parison  to  its  chest  size.  The  bones  in  the  skull  are  rel¬ 
atively  softer  because  there  has  not  been  suffiicent  time 
for  enough  deposition  of  calcium  to  take  place  and  be¬ 
cause  of  that  reason,  the  sutures  or  the  places  where  the 
bones  join  to  form  a  one  solid  plate  of  bone  may  be  open 
or  separated,  as  the  term  is  used,  more  than  we  would 
expect  in  a  normal  birth  weight  child. 
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Q  The  sutures  that  you  refer  to  are  the  adhesions  be¬ 
tween  the  sections  of  the  skull,  are  they  not,  or  what  do 
you  mean  by  “ sutures”?  A  Suture  is  where  these  bone 
plates  unite  or  join  each  other. 

0  And  what  is  that  in  relationship  to  the  bony  sub¬ 
stance?  What  material  is  that?  A  It  is  just  the  edge 
of  the  bone  plate. 

226  Q  And  something  holds  that  together,  doesn’t 
it?  A  Until  the  time  comes  when  enough  calcium 
is  deposited,  it  is  just  soft  tissue  and  when  the  calcium 
deposit  is  in  there  it  becomes  bones. 

Q  And  in  the  premature  child,  you  mentioned  a  mo¬ 
ment  ago,  they  may  become  separated?  A  No.  I  stated 
that  usually  in  a  premature  child  there  has  not  been  suf¬ 
ficient  time  for  enough  calcium  to  be  deposited  in  the  skull 
bones  and,  because  of  that,  the  skull  bones  are  relatively 
soft. 

*  •  •  * 

22S  Q  Dr.  Lambros,  what  does  the  term  “traumatic” 
mean  amongst  medical  men?  A  An  injury  by  an 
external  force. 

•  •  *  • 

229  Q  Did  Noel  sustain  a  hemorrhage,  Doctor,  in 
vour  opinion  as  a  result  of  your  examination?  A 
Yes,  sir.  It  was  my  opinion  that  part  of  her  damage  was 
due  to  hemorrhage  into  the  brain  substance. 

Q  What  is  the  medical  term  for  that  type  of  hemor¬ 
rhage?  A  We  use  a  rather — the  term  “birth  injury” 
applies  to  all  of  these  eases.  Of  course,  we  make  more 
definitive  statements  when  we  are  able  to  trace  the  type 
of  hemorrhage  to  a  specific  cause. 

Q  What  is  an  intracranial  hemorrhage,  Dr.  Lambros? 
A  An  intracranial  hemorrhage  is  a  hemorrhage  occurring 
in  any  part  of  the  skull. 

Q  Did  Noel  sustain  an  intracranial  hemorrhage?  A 
Yes,  she  did. 

Q  I  understand,  Doctor,  that  you  examined  Noel  May 
30,  isn’t  that  correct?  A  That  is  correct 
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Q  Were  you  given  a  history  of  her  case  at  that  time? 
A  Yes,  I  was. 

•  •  •  • 

230  Q  Will  you  give  us  the  history  in  the  case, 
Dr.  Lambros?  Will  you  read  the  history  of  the 

case  that  you  based  your  diagnosis  upon?  A  Yes.  This 
history  was  obtained  from  the  mother,  Mrs.  Marshall. 
The  statement  that  she  made  was  that  this  was  a  pre¬ 
mature  baby;  third  pregnancy.  It  weighed  3  pounds  9 
ounces.  She  had  an  eight  and  one-half  hour  labor  with 
two  false  starts.  The  two  previous  pregnancies  were 
uncomplicated  and  the  children  ivere  apparently  well  and 
normal. 

With  this  baby,  she  gave  the  history  that  at  the  time 
of  its  actual  birth,  the  baby  was  unattended  and  that 
the  baby,  on  being  delivered,  struck  its  head  on  the 
table.  It  "was  in  an  incubator  for  seven  weeks  and  it  had 
to  be  gavaged,  that  is,  had  to  be  fed  by  the  nurses. 
It  gained  very  poorly. 

At  the  age  of  seven  weeks,  it  began  turning  its  head 
from  side  to  side  with  a  lifting  or  arching  of  its  back. 
At  eleven  weeks,  the  arching  of  its  back  became  more 
pronounced  and  relatively  stiff,  one  time  lasting  as  long 
as  10  minutes  before  it  relaxed.  Another  time,  the  baby 
had  taken  approximately  half  of  her  feeding  and 

231  the  mother  was  burping  it  on  her  shoulder  when 
it  went  limp  and  stopped  breathing.  A  soft  spot 

in  the  head  sank  and  she  noticed  a  bluish  spot  over  this 
area.  Its  face  was  pale.  The  mother  shook  her  and 
eventually  the  child  came  out  of  it.  Since  that,  the  mother 
has  noted  that  the  child  has  had  an  increasing  frequency 
of  these  spells  and,  before  she  goes  into  one  of  these 
spells,  she  has  a  croaking-like  sound,  a  croaking  sound. 

She  is  a  very  excitable  and  a  very  irritable  baby  and 
loud  noises  or  any  sudden  noise  will  make  it  become  very 
stiff  in  all  of  its  extremities. 
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Following  these  spells,  the  child  is  drowsy  and  sleeps 
for  a  few  minutes  to  hours  after  a  spell. 

The  mother  noted  that  the  right  eye  was  crossed  in¬ 
ward  and  she  has  followed  with  her  eyes  from  the  age 
of  eight  weeks.  During  her  sleeping,  she  has  periods 
in  which  she  wakes  up  screaming  for  no  apparent  reason 
and,  after  this  screaming  spell  she  becomes  stiff  and  fol¬ 
lowing  that  she  falls  back  to  sleep.  Her  sleep  is  very 
restless.  She  is  extremely  irritable  and  apparently  she 
has  some  jerking  of  her  extremities  during  her  sleep. 

In  the  beginning,  it  would  take  the  mother  approxi¬ 
mately  one  and  one-half  hours  to  feed  the  baby  her  bottle 
and  following  the  seizures,  the  mother  has  noted  that 
the  child  has  difficulty  in  holding  its  head  up. 

Then,  on  May  29,  the  child  had  a  convulsion 
232  which  was  preceded  by  a  staring  expression  fol¬ 
lowed  by  difficulty  in  swallowing  its  formula  and 
going  into  the  series  of  jerking  of  all  of  its  extremities. 

Q  Is  that  the  complete  history  according  to  your  rec¬ 
ord?  A  Yes. 

Q  I  didn’t  notice  whether  you  mentioned  the  date 
when  the  convulsions  started.  Do  you  have  it  as  to  any 
date  or  approximate  date?  A  Well,  it  is  approximately 
somewhere  around  the  seventh  week. 

Q  After  birth?  A  After  birth. 

Q  Assuming  then,  Doctor,  that  an  intracranial  hemor¬ 
rhage  occurred  at  birth,  would  the  fact  that  these  con¬ 
vulsive  manifestations  occurred  seven  weeks  after  birth 
have  any  medical  significance  at  all  or  would  that  be  an 
ordinary  period  for  the  disorder  to  manifest  itself?  A 
Yes,  surely. 

Q  That  is  the  ordinary  period,  in  your  opinion?  A 
There  is  no  such  thing  as  an  ordinary  period.  Convul¬ 
sions  may  follow  any  type  of  an  injury. 

*  •  •  • 
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234  Q  Doctor,  did  you  make  an  estimate  of  the  per¬ 
centage  of  mental  deficiency  existing  in  Noel’s 

case?  A  Yes, — at  which  period? 

Q  At  the  time  of  your  last  examination,  or  the  last 
time  you  examined  Noel.  A  I  believe  I  made  a  state¬ 
ment  of  that  sort  along  about  194S  that  she  was  approxi¬ 
mately  90  per  cent  deficient,  but  I  don’t  see  any  note  at 
all  on  her  last  visit  as  to  an  estimate  of  that  sort. 

Q  And  had  there  been  any  substantial  change  be¬ 
tween  the  time  you  made  that  estimate  and  the  time  you 
saw'  her  last?  A  In  my  opinion  there  had  not  been  any 
great  change. 

•  •  •  • 

Q  In  your  opinion,  is  Noel  subject  to  cure?  A  No, 
she  is  not. 

Q  When  did  you  start  treating  her.  Doctor?  A  I 
saw  her  at  the  hospital  on  May  30th  and  she  returned  to 
the  office  on  June  21,  1947,  and  she  has  been  coming  in 
since  then. 

Q  Did  you  observe  any  deterioration  from  the 

235  time  you  first  examined  her  during  the  course  of 
your  subsequent  treatments?  A  Yes,  I  thought 

she  deteriorated. 

Q  Did  there  come  a  time,  Doctor,  w'hen  you  advised 
concerning  some  disposition  of  Noel?  A  Yes,  I  had  ad¬ 
vised  that  the  patient  be  institutionalized. 

Q  And  about  w'hen  was  that,  Doctor,  do  you  recall? 
A  I  see  a  note  here  on  November  4,  1948,  to  that  effect, 
and  I  am  sure  I  had  been  bringing  the  subject  up  all 
the  time  prior  to  that  to  the  family. 

Q  WTiat  w’ere  your  medical  reasons  for  advising  in¬ 
stitutionalization?  A  There  w'as  no  actual  hope  for  the 
child.  She  required  full-time  care  either  from  the  mother 
or  from  some  other  attendant.  For  the  welfare  of  the 
family,  and  the  other  children,  w'hen  such  a  child  like  this 
is  present  in  the  family  there  is  always  the  tendency  for 
the  parents  to  spend  all  their  money  on  such  a  child. 

•  •  •  • 
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236  Q  Doctor,  are  you  acquainted  with  the  fair 
value  of  institutional  care  for  spastics  such  as 
Noel?  A  Yes. 

MR.  WELCH :  What  type  of  institution  do  you  mean, 
state  institution,  private  institution,  or  what? 

MR.  KEANE:  Private  institutional  care. 

•  *  *  • 

241  Q  Doctor,  what  is  the  fair  monthly  value  of 
cost  of  institutional  cares  similar  to  Noel  Marshall’s? 

A  In  private  institutions,  the  minimum  is  $175  a  month 
and  up. 

Q  Have  you  in  your  experience  had  occasion  to 

242  admit  other  persons  to  the  institutions  you  referred 
a  moment  ago?  A  Yes,  I  have. 

Q  And  it  is  with  respect  to  those  other  cases  that 
you  are  able  to  arrive  at  a  fair  value  of  the  cost  of 
institutional  care?  A  Yes,  plus  the  fact  that  most  of 
these  institutions  send  me  books  and  pamphlets  informing 
me  of  their  prices. 

•  •  •  • 

246  Q  My  next  question  is  this.  Will  you  examine 
this  record  at  Children’s  Hospital,  under  your  sig¬ 
nature,  and  just  state  yes  or  no  whether  that  is  sub¬ 
stantially  the  same  as  your  record  contained  in  your  per¬ 
sonal  file?  A  It  is.  I  always  make  two  records,  one  for 
my  office  and  one  for  the  hospital  chart. 

Q  Are  you  familiar  with  Laurel  Sanitarium,  the  one 
you  spoke  of?  A  Yes,  I  am. 

Q  And  you  testified  it  is  maintained  by  the  District 
of  Columbia?  A  Yes,  it  is. 

Q  In  other  words,  it  is  a  governmental  instrumental¬ 
ity?  A  Yes,  it  is, 

Q  What  children  are  eligible  to  go  into  that  insti¬ 
tution,  Doctor,  if  you  know? 

MR.  WELCH:  I  object  to  that,  if  the  Court  please. 
The  question  here  is  whether  there  is  a  similar  in¬ 
stitution  maintained  by  the  State  of  Virginia.  These 
people  are  residents  of  Virginia,  is  that  correct? 
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MR.  KEANE:  He  testified  that  is  the  only  one  in 
the  vicinity. 

MR.  WELCH :  Are  the  plaintiffs  residents  of  the 
State  of  Virginia? 

247  MR.  KEANE:  Certainly. 

MR.  WELCH:  I  submit  the  question  is  whether 
the  state  of  their  residence  provides  like  facilities 
for  spastic  children,  not  what  the  rule  is  with  respect 
to  the  District  institution. 

MR.  KEANE:  I  will  try  to  circumvent  that,  Your 
Honor. 

BY  MR.  KEANE : 

Q  Doctor,  do  you  know  of  any  such  institution  in  the 
State  of  Virginia?  A  No,  I  am  sorry  to  say  the  State 
of  Virginia  has  no  such  institution  for  a  child  of  this 
type. 

Q  Doctor,  what  type  of  children  are  admissible  to 
Laurel  Sanitarium,  what  type  of  residents?  A  District 
of  Columbia  residents  only. 

•  •  •  • 


262  Direct  Examination  (Continued) 

BY  MR.  KEANE: 

Q  Dr.  Lambros,  I  am  going  to  submit  to  you  a  rather 
lengthy  question  and  just  so  you  might  have  some  idea 
when  it  ends,  the  last  few  words  are  “suffering  at  the 
time  of  your  first  examination’ \ 

That  is  the  conclusion  of  the  question. 

Dr.  Lambros,  assuming  that  the  premature  infant,  Noel 
Marshall,  weighing  three  pounds  nine  ounces  on  January 
23,  1947,  at  or  around  11 :00  p.m.,  without  the  presence  or 
assistance  of  a  medical  obstetrician,  was  permitted  to  pass 
through  her  mother’s  pelvic  canal  and  with  very  little  de¬ 
lay,  at  or  around  11 :00  p.m.,  proceed  to  the  perineum  floor 
where  she  remained,  still  without  any  assistance  of  an 
obstetrical  physician  during  the  period  of  the  first  stage 
and  during  the  entire  period  of  the  second  stage  of  labor; 
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that  while  the  premature  infant  was  still  resting  on  her 
mother’s  perineum  with  the  perineum  bulging  and,  there¬ 
after,  the  infant’s  head  was  visible  upon  examina- 

263  nation ;  that  the  mother  was  then  hurriedly  rolled 
on  a  cart  with  only  the  assistance  of  an  attending 

nurse  and  her  own  physical  efforts;  that  the  mother  was 
rushed  down  a  corridor  to  the  delivery  room  with  a  warn¬ 
ing  to  hold  her  arms  away  from  the  side  of  the  cart  to 
avoid  striking  objects  in  the  path  of  the  hospital  cart; 
that  after  reaching  the  delivery  room,  within  a  matter  of 
minutes,  the  mother  rolled  on  to  the  delivery  table  by 
means  of  her  own  physical  efforts  at  which  time  the  in¬ 
fant’s  head  was  protruding  about  one  and  one-half  inches; 
that  before  the  mother  had  assumed  a  prone  position, 
the  infant  Noel  was  suddenly  expelled  without  obstetri¬ 
cal  attendance  in  an  arc-like  manner  for  a  distance 
equal  to  its  length  where  it  came  into  contact  with  the 
firm  surface  of  a  delivery  table,  thereby  causing  a  sound 
in  the  nature  of  a  thump  audible  to  the  mother;  that  for 
the  next  six  weeks  the  infant  remained  there  in  an  in¬ 
cubator  in  the  hospital  under  constant  supervision  until 
her  discharge  on  March  10,  1947 ; 

That  after  discharge  from  the  hospital  on  March  10, 
1947,  the  infant  remained  in  a  crib  under  the  constant 
supervision  of  its  mother,  attended  by  a  licensed  pediatri¬ 
cian,  where  it  commenced  to  evidence  lethargic,  drowsy 
mannerisms;  that  after  about  three  weeks  after  leaving 
the  hospital,  the  infant  collapsed  in  the  arms  of  its  mother 
during  a  feeding  period  at  which  time  a  dark  discolora¬ 
tion  of  the  anterior  fontanel  was  observed  by  the 
parent ; 

264  That  thereafter  the  infant  was  diagnosed  by  you 
on  May  30,  1947,  as  having  sustained  a  birth  in¬ 
jury  consisting  of  brain  damage  more  severe  to  the  right 
hemisphere  of  the  head;  that  the  infant,  Noel,  prior  to 
May  30,  1947,  and  since  that  date  developed  extreme  ner¬ 
vousness,  muscular  twitching  and  general  weakness  of  all 
extremities,  convulsions  and  spasms  which  constitute  her 
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a  spastic  child  of  three  and  one-half  years  of  age  with  a 
90  to  95  per  cent  mental  deficiency  who  is  unable  to 
acquire  even  the  ordinary  measures  of  human  develop¬ 
ment; 

That  the  physical  and  mental  deficiency  has  been  diag¬ 
nosed  by  you  as  permanent. 

Can  you,  in  your  opinion,  with  reasonable  medical  cer¬ 
tainty  say  whether  the  events  which  I  have  described  as 
occurring  on  January  23,  1947,  the  date  of  Noel’s  birth, 
by  a  reasonable  preponderance  of  probabilities  constitute 
the  competent  producing  cause  of  the  conditions  which 
you  found  the  infant  Noel  suffering  at  the  time  of  your 
first  examination? 

MR.  WELCH:  Your  Honor— 

MR.  KANE:  If  Your  Honor  please,  under  the  circum¬ 
stances  I  don’t  think  there  should  be  any  comment  at 
this  time  as  to  the  answer  this  witness  is  to  give.  We 
have  gone  over  it  in  every  particular  and  it  is  exactly 
as  Your  Honor  suggested  and  if  we  do,  let’s  approach 
the  bench,  please. 

265  THE  COURT:  You  may  approach  the  bench. 

(Thereupon  counsel  approached  the  bench  and 
the  following  proceedings  were  had  out  of  the  hearing 
of  the  jury.) 

THE  COURT:  There  isn’t  anything  before  the  Court 
at  this  time. 

MR.  WELCH :  No.  I  started  to  say  that  I  would  like 
to  approach  the  bench  and  call  your  attention  to  an 
objection  that  occurs  to  me  which  should  be  made  to  that 
question,  as  propounded.  It  has  nothing  to  do  with  the 
previous  discussions. 

MR.  KEANE :  I  beg  your  pardon. 

MR.  WELCH :  If  Your  Honor  heard  this  question,  as 
I  heard  it,  he  has  recited  everything  that  happened,  every¬ 
thing  and  then  he  asks  him,  “Can  you  state  whether  any¬ 
thing  that  happened  is  a  competent  producing  cause.” 

It  occurred  to  me  that  is  not  the  way  to  ask  a  hypo- 
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thetical  question  and  what  I  thought  Your  Honor  intended 
him  to  do  was  ask  him  to  ask  the  witness,  “based  upon 
these  facts,  do  you  have  an  opinion  as  to  what  is  the 
competent  producing  cause”,  using  the  language  that  he 
has  there  and,  if  the  doctor  says  “yes,  I  have  an  opinion 
as  to  what  the  competent  producing  cause  is”,  then  tell 
what  that  opinion  is  but  not  ask  him,  “based  on  every¬ 
thing  here,  do  you  say  that  is  a  competent  producing 
cause?” 

266  We  don’t  know  where  we  are  at  because  there  is 
no  one  thing  there  proved  as  a  competent  pro¬ 
ducing  cause. 

THE  COURT:  I  thought  I  inquired  about  that  fully 
in  our  conference  at  the  bench.  It  may  be  regrettable 
that  the  conference  was  not  reported.  It  did  not  seem 
necessary  to  do  so  but  the  end  result  of  the  conference 
which  occurred  at  the  bench,  as  the  Court  understood  it, 
was  that  the  proposed  hypothetical  question  submitted 
in  writing  and  discussed  and  finally  agreed  upon  as  to 
form  was  acceptable  and  the  question,  as  propounded, 
conforms  to  the  written  statement  of  the  question  which 
the  Court  has  referred  to.  This  is  it.  (Indicating). 

MR.  WELCH :  May  I  show  you  what  I  mean  ?  I 
thought  that  this  was  the  point  that  you  intended,  “Can 
you,  in  vour  opinion,  with  reasonable  certainty  say 
whether  the  events  which  I  have  described  as  occurring” 
and  so  forth.  My  idea  was  he  was  first  to  be  asked 
whether  he  could  give  an  opinion  based  upon  those  events 
and,  if  so,  “what  is  the  opinion?” 

That  isn’t  asking  him — 

THE  COURT :  That  is  the  form  that  was  submitted 
by  counsel  for  the  defendants  and  then,  as  you  recall, 
the  Court  requested  counsel  for  the  plaintiffs  to  submit 
a  form  which  he  proposed  to  use  and  the  form  which  he 
submitted  is  in  accordance  and  conforms  to  the 

267  question  which  has  now  been  propounded. 

MR.  WELCH:  I  misunderstood  the  use  of  that 
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form.  I  didn't  object  to  the  form  if  he  first  asks  him 
if  he  can  give  an  opinion  as  to  the  competent  producing 
cause.  I  am  sorrv  that  I  misunderstood  the  sound  of  it. 
It  doesn’t  sound  the  same  at  all  to  me  when  it  was 
propounded  to  the  witness. 

THE  COURT:  It  has  not  been  altered.  It  is  exactly 
as  it  was. 

I  believe  I  will  permit  the  witness  to  answer,  under 
the  circumstances. 

(Thereupon,  counsel  resumed  their  places  at  the  coun¬ 
sel  table  and  the  following  proceedings  were  had  in  the 
presence  of  the  jury.) 

BY  MB.  KEANE : 

Q  Will  you  answer  the  question?  A  Yes,  it  is  pos¬ 
sible. 

Q  Dr.  Lambros,  in  regard  to  the  injury  to  Noel’s 
brain  to  which  you  have  testified,  what,  in  your  opinion, 
would  be  the  initial  effect  of  the  trauma  upon  the  organs 
in  the  intracranial  cavity? 

MR.  WELCH:  I  don’t  understand  what  he  means  by 
a  trauma.  I  know  what  the  word  “trauma”  generally 
means  but  he  is  not  confining  trauma  to  any  part  of  the 
body. 

MR.  KEANE:  I  will  reframe  the  question,  Mr. 

Welch. 

26S  BY  MR.  KEANE : 

Q  Dr.  Lambros,  in  regard  to  the  injury  at  birth 
to  Noel’s  head  which  you  testified  to,  isn’t  that  correct? 
A  Yes. 

Q  What,  in  your  opinion,  would  be  the  initial  effect 
of  the  injury  to  the  organs  in  the  intracranial  cavity? 

MR.  WELCH:  I  submit  the  doctor  has  not  testified 
to  an  injury  to  the  infant’s  head.  He  has  testified  about 
certain  injuries  to  the  infant’s  brain.  I  didn’t  hear  him 
testify  about  any  injury  to  the  infant’s  head. 

MR.  KEANE:  I  presume  that  the  brain  is  part  of 
the  head. 
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MR.  WELCH :  That  may  be. 

MR.  KEANE :  I  will  correct  that. 

BY  MR.  KEANE : 

Q  Dr.  Lambros,  in  regard  to  the  injury  at  birth  to 
Noel’s  brain,  to  which  you  have  testified,  what,  in  your 
opinion,  would  be  the  initial  effect  of  the  injury  upon 
the  organs  inside  the  head?  A  In  the  first  place,  the 
fact  that  it  is  a  premature  brain — 

Q  Answer  the  question.  What  would  be  the  initial 
effect  of  the  injury  upon  the  organs  inside  the  head? 
What  would  be  injured,  if  anything?  A  The  initial 

269  effect  would  be  on  the  bloodvessels  and  upon  the 
brain  cells. 

Q  And  the  type  of  injury  you  are  nowT  describing  is 
known,  medically,  as  an  intracranial  hemorrhage,  is  it 
not?  A  No,  it  is  not.  An  intracranial  hemorrhage  is 
the  result  of  an  injury  to  the  brain  with  a  tearing  of 
blood  vessels  and  leakage  of  blood  over  the  surface  of 
the  brain  or  inside  the  brain. 

Q  Was  it  your  opinion  that  Noel  suffered  an  intra¬ 
cranial  hemorrhage  as  the  result  of  these  things? 

MR.  WELCH:  I  object  to  that.  I  am  not  quarreling 
with  intracranial  hemorrhage  but  as  to  “these  things.” 
I  think  he  should  state  what  “these  things”  are,  so  that 
the  jury  will  know  what  the  testimony  is  and  will  know 
what  he  is  asked  to  answer. 

MR.  KEANE:  I  will  correct  the  question  to  meet  the 
objection. 

BY  MR.  KEANE: 

Q  Did  Noel  undergo  an  intracranial  hemorrhage,  in 
your  opinion?  A  The  most  likelihood,  she  did,  yes. 

Q  Does  the  hemorrhage  generally,  in  your  medical 
opinion,  continue  indefinitely  or  does  it  cease  or  stop 
within  a  reasonable  time?  A  It  stops  within  a  reason¬ 
able  time. 

270  Q  What  causes  it  to  stop,  doctor?  A  The 
bleeding  may  be  sufficiently  large  enough  that  it 
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actually  compresses  the  blood  vessel  which  is  leaking  or 
the  child’s  emergency  mechanism  may  come  into  play  and 
actually  throw  a  clot  across  the  blood  vessels.  The  blood 
vessels,  when  they  are  torn  inside  the  brain,  have  a 
tendency  to  contract  into  normal  tissue  and  that,  like¬ 
wise,  has  a  compressing  effect. 

Q  Does  any  swelling  occur  with  the  hemorrhage?  A 
There  is  considerable  swelling  that  occurs  in  the  brain 
tissue  if  it  is  a  hemorrhage. 

Q  After  the  hemorrhage  and  swelling  take  place, 
what,  thereafter,  occurs?  A  Mechanisms  of  healing 
start  to  take  place. 

Q  What  are  those  mechanisms,  Dr.  Lambros?  A 
There  are  two  processes  of  healing  in  the  brain.  One  is 
where  the  damage  is  reabsorbed  by  the  normal  mecha¬ 
nisms  of  the  brain  which  are  concerned  with  healing  and 
that  type  of  healing  produces  relatively  little  scarring. 
The  other  type  of  scarring,  which  is  more  severe  in  its 
damage,  is  where  the  healing  takes  place  from  the  tissues 
around  the  blood  vessels  and  that  type  of  scar  is  much 
more  extensive  and  it  is  much  more  damaging. 

Q  What  does  it  do  to  the  nerve  cells?  A  Well,  the 
damage  to  the  nerve  cells  is  caused  through  two 
different  mechanisms.  One  is  a  direct  damage  and, 
271  two,  is  the  damage  to  the  blood  vessels  that  feed 
those  areas  of  brain  cells.  If  the  blood  vessel  is 
damaged,  that  means  that  the  blood  sent  to  that  part  of 
the  brain,  as  a  rule,  suffers  quite  a  bit. 

Q  What  do  the  nerve  cells  do,  Dr.  Lambros,  in  refer¬ 
ence  to  functions  of  the  body?  A  Many  of  these  cells 
act  as  primary  sources  which  initiate  either  emotions  or 
thought  or  visual  interpretations  or  hearing  interpreta¬ 
tions  or  actual  mechanisms  of  writing  or  listening  or 
hearing  or  all  the  other  functions  that  we  are  capable 
of  performing. 

Q  And  can  you  state  whether  or  not  Noel’s  nerve 
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cells  were  damaged  or  interfered  with?  A  Yes;  they 
were  quite  severely  damaged. 

Q  Can  you  state  whether  or  not  the  damage  to  those 
nerve  cells  is  the  cause  of  Noel’s  present  spastic  con¬ 
dition?  A  -Yes,  it  is. 

Q  How  long  does  it  take,  ordinarily,  doctor,  for  scar 
tissue  to  form  in  cases  similar  to  the  ones  we  are  dis¬ 
cussing  now?  A  Up  to  two  years. 

Q  How  short  a  period  may  they  form?  A  The 
scarring  begins  to  take  place  within  three  or  four  days 
after  the  injury  and  it  continues  up  to  about  two 
years. 

272  Q  I  understood,  Dr.  Lambros,  you  to  say  that 
a  trauma,  in  medical  terms,  constitutes  an  injury 

resulting  from  some  external  force.  Is  that  correct?  A 
Yes. 

•  t  •  • 

Q  Would  that  be  external  to  the  person?  A  Yes, 
it  is. 

Q  In  the  case  of  a  premature  skull,  can  you  state 
whether  or  not  the  degree  of  force  necessary  to  cause 
an  intracranial  hemorrhage  is  usually  less  or  more  than 
the  degree  of  force  necessary  to  cause  the  same  kind  of 
injury  to  a  full  term  infant?  A  Much  less. 

Q  Why,  Dr.  Lambros?  A  In  the  first  place,  a  pre¬ 
mature  baby’s  brain  is  not  fully  developed.  In  other 
words,  it  has  more  to  go  before  it  is  fully  developed  and 
a  loss  at  that  time  of  any  one  cell  actually  multiplies  it¬ 
self  because  that  cell,  in  itself,  would  divide  and  form 
other  cells  so  that  at  the  time  the  child  would  be  so-called 
normal,  the  deficit  would  be  much  greater. 

The  other  point  is  that  the  blood  vessels  in  the 

273  premature  brain  are  much  more  friable,  that  is, 
they  are  fragile  and  they  break  and  tear  more 

easily. 

Q  How  about  the  skull  substance,  too,  doctor?  Would 
you  describe  that?  A  What  is  skull  substance? 

Q  That  is,  the  skull  of  a  premature  child  compared 


128 


to  the  skull  of  a  full  term  child?  A  As  I  stated,  the 
bones  of  a  premature  child  are  very  soft  and  they  are 
not  as  fully  developed  as  in  the  normal  child. 

Q  For  that  reason,  what  happens?  A  They  are 
more  susceptible  to  damage. 

Q  Dr.  Lambros,  can  you  state  whether  or  not  you 
know,  from  your  own  professional  knowledge,  if,  in  the 
delivery  of  a  three-pound  nine-ounce  premature  infant 
with  seven  months  uterine  existence,  there  are  any  ex¬ 
ternal  forces  of  a  muscular  character  involved  in  the 
mechanics  of  labor  and  delivery  which  could  reasonably 
constitute  a  sufficient  source  for  a  traumatic  intracranial 
hemorrhage  of  the  kind  we  are  talking  about  now? 

•  •  •  • 

274  THE  WITNESS:  Yes;  the  uterus. 

•  •  •  • 

275  Q  Dr.  Lambros,  you  treated  Noel  for  some  18 
months,  did  you  not?  A  I  don’t  remember  the 

exact  time. 

Q  Is  that  approximately  the  period  of  time? 

MR.  WELCH:  We  concede  that  that  is  what  the 
doctor  testified  to,  substantially,  to  save  looking  up  the 
record. 

BY  MR.  KEANE : 

Q  Dr.  Lambros,  it  is  conceded  it  was  over  a 

276  period  of  18  months.  Did  your  original  diagnosis 
prevail  throughout  the  period?  A  Yes,  it  did. 

Q  To  the  date  you  recommended  institutional  care? 
A  Yes,  it  did. 

MR.  KEANE :  T  have  no  further  questions. 

C  ross-Examination 
BY  MR.  WELCH : 

Q  Dr.  Lambros,  that  original  diagnosis,  which  has 
continued  to  be  the  correct  diagnosis  in  your  mind,  is 
that  Noel  suffered  damage  to  her  brain  in  such  manner 
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as  caused  you  to  say  that  that  damage  was  a  birth 
injury.  Is  that  correct?  A  That  is  correct. 

Q  Will  you  tell  the  jury  what  you  mean  by  “birth 
injury”?  A  By  “birth  injury”  we  mean  any  type  of 
injury  that  occurs  shortly  before,  during  or  after  delivery 
of  the  baby. 

Q  When  you  refer  to  injury  that  may  occur  to  the 
baby’s  brain  shortly  before  or  during,  what  do  you  mean 
by  “shortly  before  or  during  birth  of  the  baby?”  A 
By  “shortly  before”,  we  mean  the  beginning,  variations 
that  take  place  in  many  mothers,  for  example,  some  of 
the  placenta  separates  early,  that  is,  the  afterbirth  sepa¬ 
rates  early.  In  other  cases,  the  mothers  get  too  much 
medication  in  the  early  stages  and  they  are  a  little 
277  bit  too  drowsy  and  the  oxygen  in  the  child’s  blood 
is  decreased.  By  “during  actual  labor”,  we  mean 
the  force  of  the  uterus  in  pushing  or  ejecting  the  moth¬ 
er’s  canal  by  the  uterus  either  against  the  tissues,  which 
are  soft  or  may  or  may  not  be  soft  enough  for  the  baby 
to  come  through. 

Q  Taking  that  explanation  into  consideration  with 
what  you  just  told  the  jury  about  the  soft  conditions  of 
the  bones  in  the  skull  of  the  premature  baby  and  the 
undeveloped  condition  of  the  brain  of  a  premature  baby, 
do  I  understand  that  the  pressure  of  labor  pains  forcing 
the  child’s  skull  or  head  against  the  firm  uterus  time 
after  time  in  the  contracting  pains  of  the  mother  is  what 
you  mean  may  cause  this  brain  injury  or  birth  injury 
to  a  premature  child?  A  Yes;  the  force  of  the  contract¬ 
ing  uterus.  The  average  force,  I  may  say,  is  around 
1,350  pounds  per  square  inch.  That  is  not  a  sustained 
force.  It  is  an  immediate  expression  of  force  with  a  re¬ 
laxation  and  it  is  at  that  time  that  the  baby’s  head  is 
jammed  against  the  mother’s  tissues  when  it  may  be 
liable  to  be  damaged. 

Q  And  in  prematures,  that  terrific  pressure  against 
the  mother’s  urterus,  pressure  coming  from  the  force  of 
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these  contracting  pains  is  the  cause  of  so  many  birth  in¬ 
juries  or  brain  injuries  in  premature  children  as  distin¬ 
guished  from  similar  brain  injuries  to  normal  term  chil¬ 
dren  whose  skulls  have  become  more  solid  and  firm 
27S  before  the  delivery,  isn’t  that  correct?  A  No,  that 
is  not  wholly  correct,  for  this  exception:  Pre¬ 
mature  babies,  at  least  in  my  opinion,  is  an  effort  on  the 
part  of  nature  to  get  rid  of  such  children  for  the  simple 
reason  that  the  majority  of  them  are  defective  in  some 
manner,  shape  or  form  and  it  is  nature’s  way  of  getting 
rid  of  these  children  early  before  they  come  to  full  de¬ 
velopment. 

I  feel  that  that  is  the  most  important  reason  in  pre¬ 
maturity.  Of  course,  there  are  other  reasons  but  I  feel 
that  by  far  that  is  the  most  important. 

Q  In  other  words,  many,  many  times  Divine  Provi¬ 
dence  or  nature  senses  that  there  is  something  wrong 
with  the  child  before  any  doctor  or  any  other  person 
knows  it  and  nature  attempts  to  expel  that  child  pre¬ 
maturely,  is  that  it?  A  Yes,  that  is  correct. 

Q  This  misfortune  of  birth  injury  in  premature  chil¬ 
dren  and  subsequent  spasticity,  will  you  tell  the  jury 
whether  it  is  or  is  not  a  fact  that  many,  many  times 
that  is  the  direct  result  apparently  of  the  pressure  of 
the  baby  against  the  uterus  in  the  early  stages  or  the 
first  stage  of  labor?  A  I  am  sorry,  I  did  not  under¬ 
stand  that  question. 

MR.  WELCH :  Will  you  repeat  it  slowly  for  the 
doctor? 

(The  pending  question  was  thereupon  read  by  the  Re¬ 
porter.) 

THE  WITNESS:  I  am  sorry.  I  still  don’t 
279  understand  the  question. 

BY  MR.  WELCH: 

Q  To  break  it  down,  when  does  this  pressure  against 
the  uterus  occur?  Is  it  in  the  first  stage  of  the  de¬ 
livery  or  the  second  stage  of  delivery?  A  It  may  start 
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in  the  first  stage  but  it  is  predominately  in  the  second 
stage. 

Q  Then,  without  using  in  the  question  the  first  or  sec¬ 
ond  stage  of  labor  but  confining  myself  to  the  pressure 
of  the  head  against  the  uterus  during  labor,  is  it  a  fact 
that  that  factor  and  that  factor  alone  accounts  for  many 
of  these  unfortunate  brain  injuries  and  subsequently  spas¬ 
tic  children  in  premature  cases?  A  No;  I  don’t  feel 
that  is  true  at  all.  As  I  stated  before,  I  think  the  major¬ 
ity  of  premature  children,  and  I  have  a  rather  extensive 
series  in  that  respect,  are  already  damaged  before.  That 
is,  there  is  some  defect  in  the  child  itself  and,  for  that 
simple  reason,  it  is  premature  because  we  have  enough 
cases  to  substantiate  that  evidence. 

Q  You  feel  that  you  do,  in  your  experience,  have 
enough  cases  to  substantiate  that?  A  Yes.  As  I  said, 
there  are  other  causes  of  prematurity  but  they  are  not 
as  important  and  they  are  not  as  high  in  incidence  as  the 
actual  fact  that  there  is  some  defect  in  the  child’s 
body. 

280  Q  In  your  history  of  this  case,  as  you  under¬ 
stand  it,  you  find  nothing  else  that  you  describe 
as  being  the  cause  of  the  premature  history?  A  From 
the  history  submitted  to  me,  there  was  no  other  evidence. 

Q  So  it  is  your  honest  opinion,  from  your  experience 
as  a  physician  and  your  own  experience  with  these  brain 
cases,  that  even  before  labor  began  in  this  child  this  child 
unfortunately  was  defective?  A  There  is  a  high  possi¬ 
bility  of  it  or  high  probability  of  it. 

Q  And  you  did  not  intend  to  tell  this  jury  that  it 
is  your  opinion  in  this  case  that  this  poor  little  girl’s 
spasticity  was  a  result  directly  of  a  so-called  bump  on 
the  delivery  table?  A  The  question  that  was  read  to 
me  postulated  the  fact  that  if  that  injury  did  occur,  would 
it  result  in  this  type  of  an  injury  and  the  answer  was 
yes. 

Q  The  question  was,  “Is  it  your  opinion  that,  in  this 
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case,  the  bump  was  the  cause  of  the  injury?  That  was 
the  question.  A  And  I  answered  “It  is  possible.” 

Q  You  say  it  is  possible  but  you  don’t  say  that,  in 

your  opinion,  it  was  the  cause.  A  No,  I  cannot  say 

that. 

281  Q  But  you  do  tell  the  jury  that,  in  your  opinion, 
in  this  case  this  child  was  damaged  before  labor 

ever  began?  A  No,  I  cannot  make  that  statement 

either.  I  say  there  is  a  high  probability  of  premature 

children  having  some  defect  in  their  physical  structure. 
I  cannot  say  that  Noel  had  such  a  defect  because,  as  I 
stated,  there  are  other  possibilities  that  may  cause  pre¬ 
maturity. 

Q  I  understood  you  to  say — I  may  be  wrong — that  in 
this  case  you  did  not  know  of  any  other  thing  that  caused 
the  prematurity?  A  No.  What  I  stated  was  that  there 
were  no  other  abnormal  statements  or  signs  or  evidence 
of  any  abnormality  in  the  mother  that  would  cause  a  pre¬ 
mature  birth. 

Q  Isn’t  that  the  same  thing  said  in  a  different  way? 
You  don’t  know  of  any  other  cause  of  the  prematurity 
in  this  case?  A  No. 

Q  WTien  you  answered  Mr.  Keane’s  question  with  re¬ 
spect  to  external  force  causing  trauma,  do  I  understand 
that  the  pressure  of  the  uterus  on  the  skull  is  what  you 
referred  to  as  a  type  of  external  force  on  the  baby?  A 
Yes ;  that  is  correct. 

Q  Will  you  just  explain  to  the  jury  what  happens 
during  the  stage  of  labor  approaching  the  pressure  on 
the  uterus  and  during  the  time  that  nature  is  try- 

282  ing  to  force  the  dilatation  of  the  uterus  so  as  to 
permit  the  expulsion  of  the  baby  into  the  pubic 

canal?  What  happens  to  the  uterus  and  to  the  baby? 
How  did  nature  take  care  of  that?  A  The  uterus  acts 
as  a  contracting  muscle.  It  acts  as  a  pusher-outer,  if 
you  want  to  use  that  term.  It  actually  expels  or  pushes 
the  baby  out  of  the  uterus  and  the  tissues  in  the  mother 
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usually  begin  to  soften  and  begin  to  swell  so  that  they 
can  actually  be  dilated  sufficiently  for  the  baby’s  head 
to  pass  through,  and  that  uterus  just  acts  as  a  contract¬ 
ing  muscle  which  pushes  the  baby  through. 

Q  And  that  contracting  muscle  is  working  on  the 
head,  is  that  correct,  on  the  skull?  A  No.  The  con¬ 
tracting  force  of  the  uterus  is  usually  transmitted 
throughout  the  entire  body  but  the  head  is  at  the  open¬ 
ing  and  the  force  is  on  all  parts  of  the  body  but  there 
is  only  one  way  for  it  to  go  and  it  actually  comes  out. 
The  force  is  not  directly  against  the  head.  The  force  is 
against  the  soft  tissues  of  the  mother.  The  force  is  di¬ 
rected  on  the  child’s  buttocks  and  the  child’s  trunk  and 
it  is  actually  ejected  because  it  is  the  only  way  for  the 
pressure  to  be  relieved. 

Q  When  you  said  1,400  pounds  pressure  per  square 
inch,  how  long  in  this  case  did  that  pressure  continue 
if  you  recall  what  the  record  shows.  Do  you  recall  what 
time  labor  began ?  A  No,  sir,  I  don’t. 

2S3  Q  At  2:00  o’clock.  A  WTien  I  mentioned  pres¬ 
sure  of  1,350  pounds,  that  is  an  instantaneous  pres¬ 
sure.  It  is  not  sustained  because,  if  it  was  sustained, 
it  would  damage  any  child’s  brain. 

Q  I  realize  that,  that  it  occurs  and  stops;  it  occurs 
and  stops  as  the  pains  come  and  go.  I  am  asking  you 
over  how  long  a  period  of  time,  if  you  recall  the  record 
in  this  case,  was  there  this  intermittent  pressure?  The 
record  shows  that  labor  began  at  2:00  o’clock,  doctor.  A 
The  mother  gave  me  the  history  she  was  eight  and  one- 
half  hours  in  labor. 

Q  So  it  would  be  intermittently  during  this  eight  and 
one-half  hour  period?  A  Yes,  sir. 

Q  Assume,  in  this  case,  that  over  a  period  of  16  or 
17  days  the  mother  was  having  these  contractions  at  dif¬ 
ferent  times  on  different  days  of  short  duration  and  in¬ 
frequent  in  the  early  part  of  this  16  days,  of  closer  dura¬ 
tion,  closer  frequency,  somewhat  longer  duration  as  time 
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progressed  toward  the  23rd.  "Would  all  of  those  con¬ 
tractions  over  all  of  those  days  have  some  effect  upon 
the  brain  of  a  premature  baby?  A  No;  if  the  fluid  in 
which  the  baby  was  suspended  had  not  been  released,  that 
is,  the  sac  had  not  been  broken,  those  premature  con¬ 
tractions  would  have  no  effect  whatsoever  on  the 
baby. 

2S4  Q  That  effect  would  begin  probably  in  this  case 
at  2:00  o’clock  in  the  afternoon  on  the  23rd?  A 
Whenever  her  membrane  ruptured. 

Q  The  evidence  in  this  case  is  that  the  menbrane  was 
ruptured  on  the  7th  of  January  and  this  baby  was  not 
born  until  the  23rd  and  that,  during  the  period  from  the 
7th  of  January  when  the  membrane  ruptured,  these  con¬ 
tractions  resulted  each  day  as  I  have  related  them.  A 
There  I  mean  we  would  have  to  rely  on  the  obstretician’s 
observation  of  the  sac  because,  in  manv  of  these  cases 
where  there  are  anomalies  present,  a  variation  from  the 
normal,  we  get  multiple  sacs  or  they  are  cvst-like  sacs 
so  that  actually  one  rupturing,  it  may  not  have  been  the 
one  in  which  the  baby  was  suspended.  We  have  to  rely 
on  the  obstretrician’s  observation. 

Q  And  from  the  record  you  could  only  tell  from  2:00 
o’clock  on  the  23rd?  A  T  never  saw  any  records  from 
Garfield  Hospital  so  I  don’t  know  what  happened  up 
there. 

Q  It  wasn’t  related  to  you  as  a  record?  A  No,  sir. 
I  got  this  from  the  mother  that  she  was  in  labor  eight 
and  one-half  hours. 

Q  Assuming  that  the  record  and  her  statement  are  in 
accord,  she  was  in  labor  from  2:00  o’clock  to  11:20,  which 
would  be  about  eight  and  one-half  hours,  then  I 

285  sav  vou  could  onlv  tell  from  that  record  or  what 

mV  V 

the  mother  told  you?  A  Yes. 

•  •  •  • 

286  BY  MR.  WELCH : 

Q  Dr.  Lambros,  you  recall  that  there  were 
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numerous  facts  included  in  the  hypothetical  question  and 
that  you  were  asked  to  assume  that  all  of  these  facts 
were  true.  You  understand  that,  don’t  you?  A  Yes, 
sir. 

Q  And  then  you  were  asked,  based  upon  that  assump¬ 
tion,  this  question : 

287  “Can  you,  in  your  opinion,  with  reasonable  cer¬ 
tainty  say  whether  the  events  which  I  have  de¬ 
scribed  as  occurring  on  January  23,  1947,  the  date  of 
Noel’s  birth,  by  a  reasonable  preponderance  of  probabili¬ 
ties  constitute  the  competent  producing  cause  of  the  con¬ 
ditions  which  you  found  the  infant  Noel  suffering  at  the 
time  of  your  first  examination.” 

Do  you  recall  the  wording  of  that?  A  Approximately 
yes,  sir. 

Q  Take  this  part : 

“Can  you,  in  your  opinion,  with  reasonable  certainty 
say  whether  the  events,  by  a  reasonable  preponderance 
of  probabilities  constitute  the  competent  producing  cause 
of  the  conditions.” 

Did  you  isolate  any  of  these  conditions  and  eliminate 
them  from  your  considerations  in  giving  your  answer 
to  that  question,  or  did  you  consider  all  of  these  fac¬ 
tors?  A  I  answered  the  question  as  a  whole  and  I  an¬ 
swered  it  by  saying  that  “it  is  possible.”  In  other  words, 
I  cannot  say  yes  and  I  cannot  say  no  absolutely,  because, 
as  I  mentioned  before,  we  have  to  take  the  factor  of  pre¬ 
maturity  into  consideration  and  it  is  impossible  for  me 
or  for  anyone  else,  at  least  in  my  opinion,  to  differentiate 
between  whether  the  actual  thump  on  the  head  or  whether 
the  prematurity  itself  is  the  predominating  causal  factor 
here. 

288  Q  That  is  what  I  wanted  you  to  qualify;  that 
you  are  not  giving  an  opinion  that  one  or  the 

other  did  cause  but  all  of  it  may  have,  is  that  correct? 
A  Yes,  sir. 

•  •  •  • 
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Q  Is  it  your  medical  opinion,  based  upon  your  own 
experience  in  connection  with  premature  child  brain  in¬ 
juries  and  including  everything  that  you  know  about  this 
case,  that  the  brain  injury  and  brain  damage  sustained 
and  suffered  by  Noel  may  have  all  occurred  before  and 
during  the  course  of  labor  itself,  with  particular  refer¬ 
ence  to  the  pressure  and  constrictions  and  contractions 
which  occur  by  nature’s  efforts  with  respect  to  expelling 
the  baby  through  the  uterus  into  the  birth  canal.  A  Yes, 
it  is  possible. 

•  *  •  • 

Redirect  Examination 
BY  MR.  KEANE: 

289  Q  Doctor,  you  answered  the  hypothetical  ques¬ 
tion  that  I  propounded  to  you  on  the  basis  of  the 

reasonable  preponderance  of  possibilities.  You  cannot  be 
certain,  can  you,  doctor?  A  No,  I  cannot  be  absolute. 

Q  So  you  employed  the  “reasonable  preponderance 
of  possibilities”,  is  that  correct?  A  Well,  I  answered 
the  question  by  saying  “yes,  it  is  possible.” 

Q  What  is  the  difference  between  “possible”  and 
“probable”,  doctor?  Is  there  any  difference  in  answer¬ 
ing  the  question  when  you  are  expressing  an  opinion?  A 
Yes.  I  make  a  distinction  between  the  two. 

Q  What  distinction  is  that,  doctor?  A  A  probability 
is  a  statistical  possibility  and  a  possibility  is  more  of  an 
actuality  that  may  occur. 

•  •  •  • 

Q  What  do  you  mean  by  prematurity  itself,  doctor? 
A  Any  child  that  is  born  that  weighs  less  than  five  and 
one-half  pounds  or  five  pounds  is  considered  a  premature 
child. 

Q  You  mentioned  a  moment  ago  that  this  condition 
could  have  been  caused  by  prematurity  itself. 

290  MR.  WELCH :  I  want  the  record  perfectly  clear. 
I  haven’t  any  objection  to  counsel  asking  his  wit- 
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ness  on  redirect  examination  on  an  entirely  different  field 
than  cross-examination  covered  or  something  he  overlooked 
on  direct,  but  I  don’t  want  to  be  bound  by  the  answers. 

MR.  KEANE:  I  am  developing  what  the  doctor  an¬ 
swered  on  cross-examination. 

MR.  WELCH:  If  he  has  already  answered  it,  why 
ask  him  to  repeat? 

THE  COURT :  He  may  answer. 

THE  WITNESS:  Will  you  read  the  question? 

(Thereupon,  the  pending  question  was  read  by  the  Re¬ 
porter.) 

THE  WITNESS:  By  prematurity,  which  is  rather  a 
broad  term  as  we  mean  to  use  it,  for  any  baby  that  is 
born  under  five  and  one-half  or  five  pounds. 

BY  MR.  KEANE: 

Q  But  again  you  said  that  one  of  the  factors  con¬ 
tributing  to  this  cause  could  be  the  pressure  of  labor,  a 
trauma  outside  of  the  mother  or  prematurity  itself.  I 
was  interested —  A  That  is  the  undeveloped  brain.  In 
other  words,  it  is  a  premature  brain.  It  is  not  com¬ 
pletely  developed.  It  isn’t  a  fully  developed  brain. 

Q  Would  that  follow  congenital  defects  of  the  parent? 

A  No;  that  would  not  imply  any  congenital  de- 
291  fects  on  the  part  of  the  parent  at  all. 

Q  Did  you  find  any  evidence  of  such  things  as 
prematurity  itself  in  Noel  that  may  have  caused  this 
condition  or  could  those  be  determined?  A  Well,  at 
the  time  that  I  saw-  her  it  could  not  be  definitely  deter¬ 
mined  outside  of  the  fact  that  she  did  weigh,  as  I  have 
stated  in  the  history  she  did  weight  three  pounds  nine 
ounces. 

Q  You  found  no  evidence  of  congenital  defects  in  the 
parent,  did  you? 

MR.  WELCH :  That  is  argumentative.  There  has  been 
nothing  said  that  there  is  any  congenital  defect  of  Mrs. 
Marshall. 

MR.  KEANE:  He  said  that  on  cross-examination. 
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MR.  WELCH:  No,  he  did  not. 

MR.  KEANE:  I  submit  it  is  proper  redirect. 

THE  COURT :  He  may  answer. 

THE  WITNESS :  What  is  the  question  ? 

BY  MR.  KEANE: 

Q  Did  you  see  any  evidence  of  congenital  defect  in 
the  parent  of  Noel?  A  No,  I  did  not. 

Q  Doctor,  you  mentioned  on  cross-examination  this 
pressure  of  the  uterus?  A  Yes,  sir. 

292  Q  What  medications  are  given  by  an  obstetri¬ 
cian,  if  any,  to  reduce  that  pressure? 

MR.  WELCH:  I  object  to  that,  if  the  Court  please. 
THE  COURT:  I  don’t  know  that  that  was  gone  into 
on  cross-examination. 

MR.  KEANE :  It  was  gone  into  to  the  extent  that  Mr. 
Welch  developed  very  thoroughly  this  1,400  pounds  of 
pressure  at  the  time  of  delivery. 

MR.  WELCH:  Mr.  Keane,  the  doctor  mentioned  that 
pressure  before  I  ever  asked  him  a  question  and  in  an¬ 
swering  questions  on  direct  examination  but  that  is  not 
the  point  of  the  objection. 

The  objection  is  that  it  is  not  proper  redirect  examina¬ 
tion.  Secondly,  it  is  in  the  field  of  what  may  or  may  not 
be  the  proper  practice  of  obstretrics.  I  don’t  think  Dr. 
Lambros  has  qualified  himself  to  testify  about  that. 

Thirdly,  I  don’t  think  it  makes  any  difference  whether 
there  are  or  are  not  some  things  given  by  some  physicians 
who  choose  to  give  them  to  accomplish  certain  things  in 
certain  cases.  It  would  have  nothing  to  do  "with  proving 
any  of  the  issues  in  this  case. 

THE  COURT:  I  think  you  qualified  the  doctor — 
MR.  KEANE:  Not  alone  qualified  but  I  think  Mr. 
Welch  concedes  his  qualification  for  asking,  on  cross- 
examination,  the  very  question  that  called  for  this 

293  particular  one.  He  is  not  in  a  position  to  say  he  is 
not  qualified. 

MR.  WELCH:  All  I  asked  him  were  questions  with 


139 


respect  to  what  causes,  in  his  opinion,  in  a  case  of  this 
kind  and  in  this  case,  brain  injury,  to  a  premature  baby. 
I  did  not  ask  him  anything  about  practicing  obstretrics 
or  giving  medicines  at  all. 

THE  COURT:  The  Court  is  not  inclined  to  limit  the 
examination  and  desires  a  full  record  in  this  case  and  it  is 
that  point  the  Court  had  in  mind  in  inquiring  whether 
there  would  be  a  brief  examination  of  the  doctor  or 
whether  we  should  proceed  at  this  time.  It  is  now  going 
on  to  one  o’clock  and,  from  what  has  occurred  up  to 
today,  it  is  apparent  that  the  examination  of  the  doctor 
will  be  long  and  appears  to  have  been  misrepresented.  I 
will  permit  the  doctor  to  testify  but  if  the  doctor  is  going 
to  testify  and  cross-examination  is  going  to  be  engaged 
in,  I  do  not  see  how  we  can  conclude  this  session  before 
we  recess. 

MR.  KEANE :  That  is  my  final  question,  Your  Honor. 
That  was  my  final  question  from  my  original  intentions. 

THE  COURT:  Very  well.  He  may  answer  the  ques¬ 
tion. 

•  •  •  • 

THE  WITNESS:  There  is  no  actual  medication  that 
is  given  by  an  obstretrician  to  reduce  the  force  of  the 
uterus.  What  is  actually  done — 

294  MR.  WELCH :  That  answers  the  question,  if  the 
Court  please. 

BY  MR.  KEANE : 

Q  What  is  actually  done? 

MR.  WELCH:  I  object  to  that.  I  thought  that  was 
your  last  question. 

I  object  to  counsel  going  into  the  field  of  obstretrics 
ond  obstretical  practice  without  first  qualifying  as  an 
obstretrician  because  we  are  getting  into  a  far  distant 
field  now  than  we  have  been  and  he  is  examining  the 
doctor  as  a  brain  surgeon. 

THE  COURT:  The  Court  is  of  the  opinion  that  the 
objection  is  good.  The  questions  propounded  of  the  doc- 
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tor  with  respect  to  the  pressure  would  seem  to  be  ques¬ 
tions  which  were  within  the  sphere  of  knowledge  of  others 
than  obstretricians  but  when  we  get  into  the  question  of 
procedures  used  in  obstretrics,  the  Court  feels  that,  unless 
you  are  going  to  qualify  the  doctor  and  it  seems  a  late 
time  now,  that  the  doctor  is  not  in  position  to  answer 
and  the  objection  is  sustained. 

MR.  WELCH:  No  further  question,  Your  Honor. 
MR.  KEANE:  Just  a  second,  Your  Honor. 

THE  COURT:  The  Court  will  recess  until  1:45. 

MR.  WELCH :  I  assume  Dr.  Lambros  is  excused. 
THE  COURT:  You  are  excused. 

*  •  •  • 

362  Anna  Heins  on  Sublet  t 

a  witness  named  in  the  annexed  notice,  being  of  lawful 
age,  and  being  first  duly  sworn  in  the  above  cause,  testified 
as  follows: 

363  Direct  Exami/nation 
BY  MR.  KEANE: 

Q  Would  you  state  your  full  name?  A  Anna  Hein- 
sohn  Sublett. 

Q  And  where  do  you  reside,  Mrs.  Sublett?  A  Mun¬ 
delein,  Illinois. 

Q  And  where  are  you  employed  at  the  present  time? 
A  Lake  Forest  Hospital. 

Q  What  was  your  maiden  name,  Mrs.  Sublett?  A 
Anna  Heinsohn. 

Q  And  did  there  come  a  time  when  you  were  employed 
at  the  Garfield  Memorial  Hospital?  A  Yes.  I  started 
working  on  the  2nd  of  January,  1947,  and  worked  until 
May  of  1947. 

Q  What  type  of  employment  was  that?  A  It  was 
general  duty';  and  I  worked  on  obstetrical  vrork  several 
times. 
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Q  Were  you  a  registered  nurse  at  that  time?  A  Yes, 
I  was. 

•  •  •  • 

Q  Did  there  come  a  time  when  you  attended 

364  Mrs.  George  C.  Marshall,  at  the  Garfield  Memorial 
Hospital?  A  It  was  the  first  time  I  was  on  night 

duty.  I  believe  the  date  was  January  7th;  she  was  ad¬ 
mitted  that  night  on  my  shift. 

•  •  •  • 

Q  What  was  her  condition,  if  you  know,  when  she  was 
admitted  on  January  7th?  A  She  came  in  with  prema¬ 
ture  labor.  She  was  about  six  months  pregnant  and  her 
membranes  had  ruptured.  There  was  no  show,  and  I  am 
not  sure  about  whether  she  had  any  contractions  or  not. 
MR.  WELCH:  Are  you  telling  what  you  observed,  or 
what  somebody  diagnosed? 

365  THE  WITNESS:  Well,  I  knew  her  membranes 
had  been  ruptured,  because  she  had  a  seepage  from 

the  womb. 

•  •  •  • 

366  Q  And  do  I  understand  you  correctly,  that  you 
attended  work  each  evening  from  January  6th  on 

to  the  date  of  the  birth  of  the  child?  A  Except  for  my 
nights  off,  which  would  be  once  a  week. 

*  •  *  * 

Q  And  except  for  Friday  nights  you  w^ere  on  regular 
duty  until  the  date  of  the  birth  of  the  child?  A  That  is 
right. 

•  •  •  • 

Q  And  you  received  your  instructions  from  Dr. 
Parker?  A  'When  a  patient  is  admitted  we  call  the  Resi¬ 
dent,  and  that  is  wrhat  we  did,  and  he  examined  the  patient 
and  then  contacted  the  doctor. 

Q  Then  the  Resident  furnishes  you  with  any  instruc¬ 
tions?  A  I  believe  he  called  Dr.  Parker  first. 

•  •  •  • 
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367  Q  Do  you  recall  when  Dr.  O’Donnell  took  over 
Dr.  Parker’s  work  on  this  case?  A  No,  I  don’t, 
36S  because  doctors  come  in  in  the  daytime  and  not  at 
night,  unless  the  patient  is  in  labor. 

Q  In  other  words,  you  do  not  recall  if  you  talked  to 
Dr.  Parker  or  Dr.  O’Donnell?  A  The  only  time  I  knew 
is  when  Dr.  Parker  went  on  his  vacation,  and  the  patient 
herself  told  me. 

Q  But  you  did  not  discuss  the  case  with  either  one  of 
them?  A  No,  I  did  not. 

•  •  •  • 

Q  Directing  your  attention  to  January  23rd,  what  time 
did  you  come  on  duty?  A  11  p.m. 

•  iff 

Q  When  you  arrived  on  this  particular  day,  did  you 
receive  a  report  from  Nurse  Hallaway,  on  January  23rd, 
as  to  the  status  of  the  case?  A  Yes,  I  did. 

Q  Will  you  tell  us  what  the  report  was?” 

•  •  •  • 

‘‘THE  WITNESS:  Well,  she  told  me  she  was  quite 
sure  Mrs.  Marshall  was  in  labor.” 

•  •  •  • 

“A  Mrs.  Holloway  gave  me  a  report  of  all  the 
370  patients,  and  she  told  me  Mrs.  Marshall  was  ap¬ 
parently  in  labor,  and  she  had  called  the  Resident 
several  times,  and  she  called  the  Resident  while  I  was  on 
duty,  I  believe  at  11:00  o’clock.” 

•  •  •  • 

“Q  Did  she  say  what  response  she  had  received  from 
the  Resident?” 

•  •  *  • 

“THE  WITNESS:  She  told  me  that  the  Resident 

didn’t  think  the  patient  was  in  labor,  and  didn’t  pay  much 
attention  to  her. 

•  •  •  • 
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“Q  Then,  I  understand,  Nurse  Holloway  left  and 

371  went  off  duty?  A  That  is  right. 

•  •  *  * 

Q  On  the  evening  of  January  22nd,  that  is  the  day  be¬ 
fore  the  birth,  did  you  observe  whether  or  not  Mrs.  Mar¬ 
shall  was  in  pain,  or  had  any  bearing-down  pains,  or  any¬ 
thing  of  that  type?” 

•  *  *  * 

“A  I  don’t  remember  whether  she  had  any  the  day 
before  or  not. 

•  •  •  • 

Q  At  any  time  prior  to  January  23rd,  did  she 

372  ever  have  any?  A  She  had  contractions,  but  not 
bearing-down  pains. 

Q  When  if  at  all,  did  she  indicate  she  had  bearing- 
down  pains?  A  It  was  after  I  was  on  duty  the  night 
of  the  23rd. 

Q  Now,  developing  January  23rd,  when  you  arrived 
on  duty;  will  you  tell  us  in  your  own  words  just  what 
occurred?  A  First,  I  got  the  report,  and  it  takes  about 
five  minutes ;  then  I  went  to  see  Mrs.  Marshall  right  away, 
and  the  doctor  had  ordered  demerol  for  her,  and  when  I 
came  at  11  o’clock  I  gave  her  the  hypo. 

MR.  WELCH:  Excuse  me.  She  said  ‘who’  ordered 
it? 

MR.  KEANE :  I  was  just  going  to  ask  her. 

THE  WITNESS:  The  Resident  from  the  delivery 
room. 

BY  MR.  KEANE: 

Q  Do  you  knowT  who  he  was?  A  No,  I  don’t. 

Q  It  could  have  been  one  of  a  number  of  Residents, 
or  Assistant  Residents?  A  Yes,  it  could. 

Q  In  other  words,  when  you  arrived  you  called  the  de- 
liverv  room  for  instructions?  A  Both  of  us.  She  called, 
and  the  instruction  was  to  give  the  patient  demerol. 

Q  And  when  you  say  ‘  she  ’  you  mean  nurse —  A  Hol¬ 
loway;  and  I. 
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373  Q  Now,  will  you  describe  just  what  happened 
thereafter?  A  And  that  was  about  10  after  11 

when  she  had  her  hypo;  about  15  after  she  told  me  that 
she  felt  the  baby’s  head  coming  down,  so  I  called  the  de¬ 
livery  room  and  I  said  I  was  bringing  Mrs.  Marshall 
over,  that  she  had  a  premature  baby  and  she  was  ready 
to  deliver.  I  took  the  cart  right  from  outside  the  delivery 
room  and  took  her  to  the  delivery  room  immediately,  and 
as  she  was  moved  over  to  the  table — when  she  was  com¬ 
pletely  moved  over,  the  baby  was  born,  and  without  an 
anesthetic,  and  no  doctor  was  present  at  the  time. 

Q  When  you  were  taking  her  down  the  hall,  did  you 
say  anything  to  her  about  her  elbows?  A  I  told  her  to 
keep  her  elbows  in.” 

•  •  •  • 

374  Q  When  you  were  taking  her  down  the  hall,  did 
you  give  her  any  instructions?  A  Yes.  I  told  her 

to  keep  her  elbows  in  so  that  they  wouldn’t  get  hit  on  the 
doorways  because  I  was  taking  her  very  rapidly. 

Q  Was  anyone  with  you,  other  than  the  patient?  A 
I  was  alone. 

Q  How  many  delivery  rooms  are  there  in  the  area  in 
which  you  were  taking  her?  A  There  were  five.  I  be¬ 
lieve  there  is  five  of  them. 

Q  Five  delivery  rooms?  A  Yes. 

Q  Did  you  observe  that  one  was  ready  for  delivery? 
A  Yes.  I  went  by  one  where  they  were  delivering. 

Q  And  you  put  the  cart  in  there?  A  No,  I  put  it  in 
the  next  delivery  room. 

Q  Was  there  anyone  present  when  you  arrived  in  the 
delivery  room  with  the  cart?  A  There  were  two  nurses 
in  the  delivery  room. 

Q  Do  you  know  their  names?  A  No. 

Q  Could  there  have  been  a  nurse  by  the  name  of  Ader- 
holt,  or  not?  A  She  wasn’t  in  the  room  when  I  took 
the  patient  in. 
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Q  Were  there  any  of  the  nurses  in  there  when  you 
brought  the  patient  in?  A  Yes,  two  were. 

375  Q  You  are  familiar  with  Nurse  Aderholt,  but 
you  are  not  sure  whether  she  was  one  of  the  delivery 
room  nurses?  A  Yes,  I  was  familiar  with  Mrs.  Ader¬ 
holt. 

Q  If  she  was  in  the  delivery  room,  you  don’t  know?  A 
She  is  the  delivery  room  supervisor  at  night. 

Q  But  your  recollection  isn’t  clear  whether  she  was 
on  this  particular  night  in  this  particular  room?  A  No, 
it  isn’t. 

MR.  WELCH :  She  said  she  wasn’t  in  the  room. 

MR.  KEANE:  But  she  could  have  been  in  the  other 
room. 

MR.  WELCH:  She  said  she  wasn’t  in  the  room  when 
she  took  the  patient  in. 

BY  MR.  KEANE : 

Q  Are  you  sure  of  that,  that  she  wasn’t  one  of  the 
two  nurses  present?  You  would  have  recognized  her?  A 
I  am  sure.  I  would  have  recognized  her. 

Q  When  you  were  taking  Mrs.  Marshall  down  the  cor¬ 
ridor  to  the  delivery  room,  will  you  describe  the  nature 
of  the  route?  In  other  words,  was  it  a  straight  line,  or 
otherwise?  A  I  had  to  go  down  about  the  length  of  two 
rooms  in  one  direction,  and  up  of  about  6,  8th,  in  another 
direction,  and  up  a  ramp,  and  then  turn  and  go  into  the 
delivery  room;  that  is  the  route. 

Q  And  is  that  the  reason  you  told  her  to  keep 
376  her  elbows  in?  A  Yes,  because— 

Q  Because,  what?  A  Because  it  was  hard  go¬ 
ing  up  the  ramp  and  turning  the  comer  right  away. 

Q  What  was  Mrs.  Marshall  wearing  when  the  child 
was  bom?  A  It  was  her  own  purple  negligee. 

Q  What  was  the  practice  of  the  hospital  that  you 
were  told  to  follow  with  regard  to  the  attire  that  a 
mother  would  wear  in  the  delivery  of  a  child?  A  She 
would  wear  a  hospital  gown. 
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Q  W  hy  wasn  ’t  she  furnished  with  a  hospital  gown  on 
this  occasion? 

•  •  •  • 

“A  We  were  in  too  big  of  a  hurry  to  get  her  over 
there. 

Q  Did  any  doctor  finally  arrive  in  the  delivery  room, 
after  the  child  was  born?  A  Not  while  I  was  there. 
I  left  as  soon  as  the  baby  was  born. 

•  *  •  • 

377  Q  How  long  did  you  stay  in  the  room  after  the 
child  was  born,  in  matter  of  time?  A  Oh,  less 

than  a  minute,  I  believe. 

Q  In  other  words,  you  were  required  to  get  back 
to  vour  station?  A  Yes,  I  was. 

Q  Who  else  besides  yourself  was  present  when  the 
child  was  born?  A  Two  delivery  room  nurses. 

Q  Had  they  been  scrubbed?  A  No. 

Q  What  was  their  condition  with  respect  to  their  prepa¬ 
ration  in  attendance  at  birth?  A  Well,  the  sterile  linen 
was  all  ready  to  drape,  but  it  wasn’t  draped;  there  wasn’t 
time. 

Q  Did  you,  Mrs.  Sublett,  attempt  to  call  one  of  the 
Residents  at  all,  from  the  time  you  came  on  duty  at  11, 
up  to  and  including  the  trip  down  the  corridor  to  the  de¬ 
livery  room,  and  including  the  birth  of  the  child?  A 
No,  I  didn’t. 

Q  You  did,  however,  call  the  delivery  room  to  tell 
them  to  prepare  for  what?  A  For  delivery  of  a  pre¬ 
mature  child. 

Q  What  was  the  practice  of  the  hospital  on  this  par¬ 
ticular  occasion  which  might  have  indicated  your 

378  duty  in  the  matter,  that  is,  who  was  to  call  for — 
supposed  to  call  for  the  interns,  and  what?  A 

The  nurses  on  duty  call  for  the  interns,  and  the  interns 
notify  the  obstetricians. 

Q  When  you  say  “nurses  on  duty”  you  mean  delivery 
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room  nurses  on  duty,  or  nurses  on  duty  in  the  ward? 
A  Nurses  on  duty  in  the  ward. 

Q  Then  why  didn’t  you  call  the  intern?  A  He  was 
called  at  11:00  when  both  of  us  were  there,  and  I  gave 
the  hypo  at  10  after,  so  it  was  impossible  to  call  him  within 
that  time;  call  him  in  another  five  minutes. 

Q  When  you  called  the  delivery  room,  did  you  indicate 
to  them  that  they  should  call  an  intern?  A  The  interns 
stay  over  in  the  delivery  room  only  when  they  are  on  call. 

Q  Then  it  is  your  testimony,  that  by  your  calling  the 
delivery  room  that  you  expected  the  delivery  room  to  be 
ready,  including  the  intern?  A  Yes,  that  is  the  way  we 
do  it. 

Q  Did  you  see  the  birth  of  the  child?  A  Yes,  I  did. 

Q  What  type  of  a  birth  would  you  say  it  was?  A  It 
was  a  spontaneous  delivery,  with  the  head  being  presented 
part ;  with  the  head  presentation. 

Q  With  the  head  presentation.  In  other  words, 
379  the  head  came  out  first?  A  That  is  right. 

Q  How  soon  after  Mrs.  Marshall  was  placed  on 
the  table  from  the  cart,  was  the  baby  born? 

•  *  •  • 

THE  Yv'ITNESS:  Almost  instantly. 

•  •  •  • 

Q  Do  you  know  whether  or  not  the  delivery  nurses’ 
backs  were  turned,  or  were  they  facing  Mrs.  Marshall,  if 
you  recall  ?  A  One  was  facing  and  one ’s  back  was  turned, 
as  I  recall. 

Q  Had  they  been  scrubbed?  A  No,  they  hadn’t  been 
scrubbed. 

Q  Would  you  look  at  the  hospital  records  before  you, 
and  indicate  to  me  whether  or  not  they  disclose  whether  any 
physician  attended  Mrs.  Marshall  after  11 :00  p.  m.,  January 
23rd,  or  between  11:00  p.  m.  and  an  hour  or  so  thereafter? 
A  Oh,  I  can’t  tell  from  the  record  here. 
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Q  Does  the  record  indicate  the  doctors  who  treated 
Mrs.  Marshall  on  January  23rd? 

MR.  WELCH:  Now  you  are  speaking  about  the  whole 
day? 

MR.  KEANE:  I  was  trying  to  cover  the  whole 
3S0  day  so  that  we  could  bring  in  Dr.  Brown’s  name. 
Let  me  rephrase  it. 

BY  MR.  KEANE : 

Q  Does  the  record  show  any  treatments  by  a  doctor 
Radford  Brown?  A  Not  on  the  delivery'  room  sheet. 

Q  Do  you  recall  ever  calling  to  Dr.  Radford  Brown 
about  this  case?  A  No,  I  never  did. 

Q  Did  you  ever  see  Dr.  Radford  Brown  on  this  occa¬ 
sion?  A  No,  I  didn’t. 

Q  Do  you  know  Dr.  Irani?  A  Yes,  I  knew  him. 

Q  Wliat  was  his  position  at  around  January'  23,  1947, 
at  the  hospital?  A  He  was  a  Resident  in  the  obstetrical 
ward. 

Q  Was  he  not  the  Assistant-in-Charge  of  Ward  0? 
A  Yes,  I  believe  so. 

Q  Was  it  Dr.  Irani  who  consulted  with  a  Mrs.  Marshall 
on  previous  occasions?  A  He  was  on  often.  I  can’t  say 
he  was  on  every  night. 

Q  Do  you  know  whether  he  was  on  January  23rd? 
A  I  don’t  remember. 

Q  In  other  words,  if  he  was,  Nurse  Holloway  would 
be  the  one  to  develop  that  point?  A  Yes. 

381  MR.  KEANE :  I  have  no  further  questions. 

Cross  Examanation 

BY  MR.  WELCH: 

•  •  •  • 

382  Q  And  after  you  talked  to  Mrs.  Holloway,  did 
she  do  the  talking  in  calling  the  Resident?  A  That 

is  right. 


Q  But  you  don’t  know  what  Resident  she  talked  to?  A 
No. 

Q  And  he  ordered  a  hypo  of  demerol?  A  Yes,  sir. 

Q  Which  you  administered?  A  Yes,  I  did. 

Q  At  that  time  did  you  make  a  nurse’s  examination  of 
Mrs.  Marshall?  A  I  went  in  to  see  how  she  was,  and  to 
see  how  her  pains  were. 

Q  Don’t  tell  me  what  she  said.  I  just  asked  you,  did 
you  make  a  nurse’s  examination  of  Mrs.  Marshall?  A 
Yes,  I  did. 

Q  Now,  at  that  time,  what  did  you  find  in  your  exami¬ 
nation  with  respect  to  her  condition  working  to- 

383  wards  delivery  ?  A  Well,  her  pains  were  very 
hard. 

Q  I  am  asking  you  what  you  found,  not  what  she  told 
you.  A  Well,  we  feel  her  abdomen — her  abdomen  got 
very  hard  when  testing,  trying  to  feel  her  pains ;  and  soon 
after  I  was  on,  she  had  bleeding,  which  shows  they  are 
near  delivery,  usually. 

Q  And  what  was  the  rapidity  of  her  pains?  A  I 
don ’t  know  without  looking  at  the  record. 

Q  Isn’t  it  a  fact  that  in  premature  presentation  that 
you  often  encounter  some  bleeding  without  delivery?  A 
It  depends  upon  what  kind  of  prematurity  it  is. 

Q  Isn’t  it  the  fact  that  in  premature  presentation  you 
often  encounter  bleeding  but  do  not  have  delivery;  the 
patient  does  not  deliver?  A  Yes. 

•  •  •  • 

Q  Do  you  know,  as  a  nurse,  that  the  force  of 

384  contractions  on  premature  presentations  often  cause 
brain  damage  to  the  child?” 

•  •  •  • 

“THE  WITNESS:  There  often  are  brain  injuries 
from  premature  birth. 

Q  And  is  it  not  a  fact  that  contractions  are  a  factor 
in  that  damage?  A  Yes,  it  would  be. 
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Q  Now,  were  you  in  constant  attendance  on  Mrs.  Mar¬ 
shall  from  11  o’clock  until  you  took  her  to  the  delivery 
room?  A  Yes,  I  was. 

Q  Do  you  know  with  whom  you  spoke  to  in  the  de¬ 
livery  room  when  you  called  up  you  were  bringing  her  to 
the  delivery  room.  A  No,  I  don’t. 

Q  Can  you  tell  us  exactly  what  you  told  them  when 
you  called?  A  I  told  them  I  was  bringing  a  patient 
over  who  was  ready  to  deliver;  a  premature  delivery. 

Q  Now,  when  you  make  that  report,  that  you  are 
3S5  bringing  a  patient  over  ready  for  delivery’,  pre¬ 
mature  or  otherwise,  ordinarily,  how  long  does  it 
take  the  delivery  room  staff  who  might  attend  that  de¬ 
livery  to  scrub  and  prepare  for  it?  A  Their  packs  are 
all  ready  to  go  any  time,  so  that  is  ready;  and  to  scrub 
up  for  delivery  it  takes  from  5  to  7  minutes. 

Q  And  from  the  time  you  called,  how  long  was  it  before 
you  got  Mrs.  Marshall  to  the  delivery  table?  A  No  more 
than  three  minutes. 

Q  In  other  words,  the  nurses  or  interns,  or  both,  would 
not  have  had  time  to  scrub,  from  the  time  you  called  until 
the  time  you  got  there,  under  ordinary  preparation  condi¬ 
tions?  A  That  is  right. 

Q  And  the  two  nurses  that  you  saw  in  the  room  when 
you  got  there,  were  they  engaged  in  preparation  for  attend¬ 
ing  a  delivery?  A  Yes,  they  were. 

•  •  •  • 

Q  Now,  did  you  assist  Mrs.  Marshall  from  the 
386  cart  to  this  table?  A  Yes,  I  helped  her. 

Q  And  was  it  a  mere  matter  of  the  table  being 
about  level  with  the  cart,  and  moving  over  from  one  place 
to  the  other?  A  That  is  right. 

Q  Now,  then,  will  you  describe  the  table  you  placed  her 
on,  as  to  length  and  width?  A  They  are  6  feet  long  and 
3y2  feet  wide. 

Q  What  is  it  made  of,  do  you  know?  A  Well,  they 
are  rubber-covered  pillows,  and  it  is  sectioned  off  into 
three  sections. 
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Q  You  say  they  are  rubber-covered  pillows,  do  I  under¬ 
stand  you  to  mean  that  the  table  is  of  metal  surface,  and 
it  is  covered  with  rubber  material  completely,  or  what 
might  be  termed  by  a  layman,  as  a  mattress?  A  Yes,  it 
is  about  two  inches  thick. 

Q  And  that  covers  the  entire  table?  A  Yes. 

Q  And  was  that  on  the  table,  Mrs.  Sublett?  A  Yes, 
it  was. 

Q  And  was  she  in  a  prone  position  on  her  back  when 
the  child  was  delivered  spontaneously?  A  She  was  on 
her  back  but  it  didn’t  seem  to  be  a  prone  position. 

Q  When  I  said  “prone”,  I  mean  flat  on  her 
3S7  back.  A  Yes. 

Q  Upon  her  being  placed  on  the  table,  the  child 
presented  itself  and  was  expelled?  A  Yes. 

Q  When  the  child  presented  itself,  did  it  come  to  rest 
on  the  rubber  mat  before  the  mother’s  womb?  A  I  would 
say  it  was  about  3  inches  from  the  mother. 

Q  When  it  presented  itself?  A  Was  delivered. 

Q  Now,  was  that  a  complete  delivery,  or  did  they  then 
have  to  give  some  assistance  to  the  child  in  order  to  be 
completely  delivered?  A  The  child  was  a  spontaneous 
delivery  and  came  out  completely. 

Q  All  that  remained  was  the  severance  of  the  cord,  is 
that  right?  A  Yes. 

Q  Now,  what  did  you  do  with  respect  to  the  child,  or 
the  mother?  A  After  she  was  on  the  table  I  didn’t  do 
anything  because  the  two  girls  in  the  delivery  room  took 
over. 

Q  They  immediately  took  over?  A  And  they  had 
sterile  towels  and  I  wasn’t  prepared. 

Q  Did  they  immediately  take  over?  A  Yes. 

# 

•  •  •  • 

389  Q  Had  you  attended  as  a  nurse,  at  premature 
presentations  before?  A  Yes,  I  have. 

Q  Is  it  not  a  fact  that  often  in  premature  cases  the 
mother  is  apprehensive  when  there  is  no  likelihood  of  de¬ 
livery  immediately?  A  Yes,  correct. 
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•  •  •  • 

Is  it  not  also  true  that  it  may  appear  that  there  will 
not  be  an  immediate  delivery,  and  a  delivery  will  occur 
in  a  very  short  time,  in  premature  cases?  A  Especially 
in  multipara  cases. 

Q  Where  there  had  been  previous  births?  A  Yes. 

*  •  *  • 

390  Q  In  reading  the  hospital  record  as  you  did 
today,  did  you  see  anything  in  it  other  than  the 

usual  and  approved  hospital  practice  ?” 

MR.  KEANE:  I  object  to  that,  Your  Honor. 

THE  COURT:  The  objection  is  overruled. 

*  *  •  • 

“THE  WITNESS:  No,  I  didn’t. 

•  •  •  • 

Redirect  Examination- 
BY  MR.  KEANE: 

Q  As  a  nurse,  are  you  acquainted  with  any  practice 
which  has  a  tendency  to  reduce  contractions  of  the  uterus 
that  might  prevent  injury  in  premature  births?  A  No, 
T  am  not. 

Q  Did  you  receive  your  pay  from  Garfield  Memorial 
Hospital,  or  from  Mrs.  Marshall?  A  No,  from  the  hos¬ 
pital. 

Q  In  other  words,  you  were  on  the  staff  of  the 

391  hospital?  A  General  staff. 

Q  When  you  placed  her  on  the  cart  in  prepara¬ 
tion  to  her  trip  to  the  delivery  room,  did  you  examine  her 
uterus  at  that  time,  or  did  you  have  occasion  to  observe 
the  condition  of  the  child  with  respect  to  the  uterus?  A 
No.  I  examined  her;  I  looked  at  the  perineum  to  see 
whether  the  head  was  presented. 

Q  Was  it,  if  you  recall?  A  I  don’t  recall;  I  believe 
it  was. 
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Q  You  helped  her  move  from  the  cart  onto  the  delivery- 
table?  A  Yes,  I  did. 

Q  Did  you  receive  any  help  or  assistance  in  addition 
to  what  help  you  could  give  her?  A  Yes,  because  she 
was  still  weak. 

Q  With  reference  to  that  moment  when  she  was  being 
placed  on  the  delivery  table,  when  was  the  child  born?  A 
As  soon  as  she  was  over  on  the  table. 

Q  Are  you  sure  whether  she  was  prone  on  her  back  or 
could  she  have  been  in  a  side  position — in  a  position  of 
taking  a  prone  position?  A  She  was  on  her  back. 

•  •  .•  • 

392  Q  As  a  nurse,  what  have  you  experienced  to 
be  the  practice  of  physicians  and  surgeons  with 

reference  to  the  lowering  of  the  other  end  of  the  table? 

•  •  •  • 

A  Most  often  they  do. 

Q  Lower  the  end  of  the  table?  A  Yes. 

Q  Did  the  baby  come  out  fast  or  slow?  A  Fast. 

•  •  •  • 

Joyce  Aderhold 

•  •  •  # 

Direct  Examination 

BY  MR.  KEANE: 

393  Q  Will  you  state  your  full  name?  A  Miss 
Joyce  Aderhold,  A-d-e-r-h-o-l-d. 

•  •  •  • 

Q  And  where  are  you  now  employed?  A  For  Dr. 
Roger  O’Donnell  and  Dr.  Howard  Parker. 

Q  When  did  you  commence  that  employment?  A  Sep¬ 
tember,  1947. 

Q  The  same  Dr.  O’Donnell  who  is  a  defendant  in  this 
case?  A  Yes. 
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Q  In  January  of  1947,  were  you  employed  at  Garfield 
Memorial  Hospital?  A  Yes. 

*  •  •  • 

A  As  a  night  supervisor  in  obstetrics. 

Q  When  you  say  “night  supervisor  of  obstetrics,” 
what  does  that  include?  A  It  includes  working  in  the  de¬ 
livery  room  and  in  charge  of  the  ward  from  11  to  7. 

•  •  •  • 

396  Q  Do  you  remember  anything  about  the  delivery 
of  a  baby,  Noel  Marshall,  on  January  23,  1947,  at 

Garfield  Memorial  Hospital?  A  No.  I  mean  since  going 
through  the  records,  I  have  a  vague — 

Q  Your  own  personal  knowledge? 

MR.  WELCH :  Let  her  finish,  please. 

THE  WITNESS:  No. 

•  •  •  • 

Q  What  time  of  evening  did  you  come  on  duty  on 
January  23,  1947?  A  Eleven  p.m. 

•  •  •  • 

Q  Between  11  and  11:30,  did  you  have  occasion 

397  to  supervise  any  deliveries  at  all?  A  Yes. 

•  *  •  • 

Q  I  am  speaking  of  this  particular  evening,  January 
23,  1947,  between  11  and  11:30  p.m.  A  I  am  sorry.  I 
don’t  remember. 

Q  You  don’t  remember  anything  that  happened  at  that 
hospital  during  those  hours?  A  No. 

Q  I  show  you  the  delivery  logs  of  Garfield  Memorial 
Hospital  and  ask  you  whether  vour  duties  consisted  of 
making  entries  in  that  book?  A  Yes,  they  did. 

Q  And  this  is  a  book  kept  in  the  regular  course  of 
business  of  the  hospital,  is  it  not?  A  Yes. 

Q  Will  you  point  to  January  23,  1947,  and  tell  us  how- 
many  babies  were  delivered  bet-ween  5  o’clock  p.  m. 
39S  and  10  o’clock  p.  m.?  A  Just  one. 
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Q  And  what  delivery  room  was  that  baby  born 
in?  A  I  don’t  know  which  delivery  room. 

Q  It  doesn’t  show?  A  No. 

Q  Does  it  show  who  was  the  private  physician?  A 
Dr.  Steinmore,  it  looks  like. 

Q  S-t-e-i-n-m-o-r-e  is  close  enough.  It  looks  like  Stein¬ 
more?  A  Yes. 

Q  Who  was  the  Resident  assisting?  A  Dr.  Platt. 

Q  At  10:30  p.  m.  on  this  particular  evening,  were  any 
babies  born  in  Garfield  Memorial  Hospital?  A  Not  at 
10:30. 

•  •  •  • 

399  Q  I  notice  from  the  record  that  one  delivery 
room  was  occupied  where  a  baby  was  born  at  5:15. 
Is  that  correct?  A  That  is  right. 

Q  And  then  we  have  three  Warren  babies  born  and 
will  you  state  what  hours  they  were  born  ?  A  10 :45, 10 :55 
and  11:25. 

*  *  *  * 

402  Q  What  member  of  the  hospital  staff,  according 
to  these  records,  assisted  in  the  birth  of  the  triplets 
of  Lydia  Warren?  A  Dr.  Irani,  Dr.  Platt  and  Dr. 
Shay. 

Q  Who  assisted  in  the  delivery  of  the  second  child 
of  Lydia  Warren  which  was  born  at  10:55?  A  The  same. 

Q  I  notice  in  the  record  that  Dr.  Platt’s  and  Dr.  Shay’s 
name  do  not  come  down.  There  is  a  line  drawn  through 
there.  What  does  that  indicate?  A  That  they  were 
there. 

Q  When  you  have  noted  the  child  born  at  10:45,  you 
had  Dr.  Irani,  Dr.  Platt  and  Dr.  Shay.  The  next  child,  at 
10:55,  you  have  Dr.  Irani  and  then  a  line  drawn  through 
the  next  space  and  then  another  space  and  you  still  say 
that  they  were  there,  all  three,  according  to  this  record? 
A  Dr.  Shay  was  probably  there. 

Q  Why  was  Dr.  Irani’s  name  repeated  and  not  Dr. 
Platt’s  and  Dr.  Shay’s. 


156 


•  •  •  • 

403  A  Well,  it  was  all  the  same  delivery,  all  three 
of  them  and,  therefore,  I  just  didn’t  write  it. 

Q  According  to  the  records,  a  child  of  Lucy  Marshall 
was  born  on  January  23,  is  that  not  correct?  A  Yes. 

Q  At  what  time  was  the  child  born?  A  11:20. 

•  •  •  • 

Q  Does  the  record  indicate  the  presence  of  any  doctors 
at  the  delivery  of  Lucy  Marshall’s  baby?  A  No. 

Q  Are  you  sure?  A  1  have  Dr.  Parker’s  name  there. 
Q  And  Dr.  O’Donnell’s  name?  A  Dr.  O’Donnell. 

Q  Is  there  any  entry  to  indicate  that  they  were  or  were 
not  there,  other  than  their  names  appearing?  A  No. 

Q  In  this  particular  entry?  A  No. 

#  •  •  * 

404  Q  Is  this  the  only  delivery  center  in  the  hospital? 
A  Yes. 

Q  And  you  said  there  were  five  delivery  rooms?  A 
Right. 

Q  So  I  gather  that  the  total  number  of  delivery  rooms 
in  Garfield  Hospital  is  five,  is  that  correct?  A  It  was 
then,  yes. 

Q  I  mean  January  23,  1947.  Can  you  recognize  that 
name?  (Indicating)  A  That  is  Tamasi,  T-a-m-a-s-i,  Dr. 
Tamasi. 

Q  Was  he  on  staff  duty  on  that  occasion  at  the 

405  hospital?  A  He  is  the  anesthetist.  He  vras  on 
duty. 

Q  But  he  was  not  on  OB  on  this  occasion?  A  What 
do  you  mean? 

Q  Did  his  duties  consist  of  assisting  in  the  delivery  of 
babies?  A  No;  he  gave  the  anesthesia. 

Q  His  duties  were  restricted  to  giving  the  anesthesia? 
A  That  is  right. 

Q  Dr.  Irani,  Dr.  Platt  and  Dr.  Shay  assisted  in  the 
deliveries,  is  that  correct?  A  That  is  correct. 
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Q  W  ere  any  other  doctors  on  duty  this  particular  eve¬ 
ning,  to  your  own  personal  knowledge,  other  than  Dr.  Irani, 
Dr.  Platt  and  Dr.  Shay?  A  I  don’t  remember. 

Q  I  agree  it  is  a  little  difficult  to  remember.  Were  you 
‘assisting  in  the  delivery  of  the  triplets  on  January  23? 
A  I  don’t  remember. 

Q  Do  you  remember  the  incident  of  triplets?  A  Yes. 

Q  Do  you  remember  wdiat  other  nurses  might  have 
been  aiding,  assisting  in  the  delivery?  A  I  am  not 
sure. 

406  Q  What  were  you  doing  when  the  triplets  were 
being  delivered?  A  I  don’t  remember. 

Q  On  January  23,  1947,  what  did  “prep”  procedures 
consist  of?  A  “Prep”  is  an  abbreviation  for  prepara¬ 
tion. 

Q  Preparation  for  what?  A  Preparing  a  patient  for 
delivery. 

Q  What  does  a  nurse  do  in  accordance  with  procedures 
at  Garfield  Hospital  in  prepping  an  expectant  mother  for 
delivery?  A  Well,  prep,  is  shaving  the  patient. 

Q  Sterilizing  her,  scrubbing  her?  A  No. 

Q  What  else?  A  Just  what  are  you  referring  to? 

Q  I  am  just  asking  you  to  tell  us,  as  a  nurse,  what 
you  do  when  you  prep  an  expectant  mother. 

MR.  WELCH:  Prep  her  for  what,  delivery,  you  mean? 

MR.  KEANE:  For  delivery. 

THE  WITNESS:  Could  I  see  on  the  chart  what  you 
mean? 

BY  MR.  KEANE : 

Q  If  I  have  confused  you,  I  am  sorry.  Do  I  under¬ 
stand  that  you  cannot  relate  what  preparation  of  a 
mother  consists  of  without  referring  to  the  record? 

407  A  Well,  if  you  mean  on  the  ward  when  she  is 
admitted  to  the  hospital — 

Q  I  think  you  can  answer  that  question,  Miss  Ader- 
hold,  whether  she  was  admitted  in  labor  or  whether  she 
was  admitted  and  then  subsequently  went  into  labor. 
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There  comes  a  time  when  you  prep  an  expectant  mother, 
isn't  that  correct!  A  Yes. 

Q  When  do  you  prep  them!  What  is  their  condition 
when  you  prep  them!  A  The  doctor  leaves  an  order. 

Q  I  am  not  asking  what  the  doctor  leaves.  I  am  ask¬ 
ing  you  as  a  nurse  when  do  you  prep  an  expectant  mother! 
What  is  their  condition  at  that  time!  A  When  they  are 
admitted  to  the  hospital. 

Q  How  long  have  you  been  a  nurse,  Miss  Aderhold! 
A  Since  1943. 

Q  You  have  practiced  actively  since!  A  Yes. 

Q  Most  of  your  duties  consist  of  obstetrical  nursing, 
isn’t  that  correct!  A  Yes. 

MR.  KEANE :  I  have  no  further  questions. 

Cross-Examination 

BY  DR.  WELCH : 

*  •  •  • 

409  Q  Don’t  be  afraid  of  me  asking  you  questions 

410  or  anybody  else  asking  you  questions  here.  If  you 
know  the  answers,  just  tell  them  or  say  you  don’t 

know. 

What  time  were  these  triplets  born  in  Garfield  Hospital 
on  the  night  of  January  23!  A  According  to  the  records 
10:45,  10:55  and  11:25. 

•  •  *  • 

411  Then  it  is  fair  to  assume  that,  from  the  record 
and  from  your  own  recollection,  as  best  you  can 

recall  these  triplets  were  all  born  in  the  same  delivery 
room!  A  In  the  same  delivery  room. 

Q  What  time  was  the  first  triplet  born  !  A  10 :45. 

Q  Was  Dr.  Irani  assisting  at  that,  according  to  the 
record!  A  According  to  the  record,  he  delivered  it. 

•  •  •  • 
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412  MR.  WELCH:  I  am  trying  to  get  it  straight. 

Why  didn’t  you  help  when  Mr.  Keane  could  not 
get  the  thing  explained? 

MR.  LAUDERDALE:  I  didn’t  think  I  could  help  Mr. 
Keane. 

•  •  •  • 

416  Q  Who  wrote  in  here  with  reference  to  the 
Marshall  baby,  “Spont;  no  analgesia”?  A  I  did. 
Q  Somebody  told  you  that,  is  that  correct?  A  No;  I 
recognize  my  writing. 

•  •  *  • 

Q  That  is  all  I  am  trying  to  get  at.  Now  I  am  asking 
did  you  see  or  did  you  write  it  because  some  of  the  other 
personnel  told  you  that  is  what  happened?  A  In  this 
particular  case,  I  circulated  so  I  must  have  seen  it. 

#  •  •  • 

419  Q  Do  you  actually  recall  any  of  the  details  of 
what  happened  in  Mrs.  Marshall’s  delivery  room 

after  the  baby  was  delivered?  A  Not  actual  details,  no. 

•  •  •  * 

420  Do  you  remember  actually  that  you  did  anything 
in  connection  with  the  Marshall  baby  that  night 

right  after  it  was  delivered?  A  No. 

Q  Do  you  remember  Dr.  Radford  Brown  coming  in 
that  delivery  room  and  doing  anything  for  Mrs.  Marshall? 
A  I  have  a  vague  recollection  of  it,  yes. 

Q  Do  you  recall  now  whether  you  were  actually  in 
the  delivery  room  while  Dr.  Brown  performed  some  service 
for  Mrs.  Marshall?  A  I  couldn’t  be  positive,  no. 

Q  How  thick  are  the  pads  on  the  delivery  table?  A 
Well,  they  vary.  The  one  in  Delivery  Room  1,  in  which 
Mrs.  Marshall  was  delivered,  is  at  least  two  inches  in 
thickness. 

Q  Do  you  know  what  the  material  of  the  pad  is  made 
of?  A  It  is  rubber. 
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*  *  *  • 

433  Q  From  your  experience  as  a  nurse,  and  the 
experience  you  have  had  as  head  obstetrical  nurse 

at  Garfield  Memorial  Hospital,  will  you  tell  the  jury 
whether  there  is  anything  unusual  in  premature  cases 
about  spontaneous  delivery?  A  No,  it  is  not  unusual. 

•  •  •  • 

434  Q  Spontaneous  delivery,  Miss  Aderholt,  merely 
means  that  no  forceps  were  used  and  the  baby  came 

out  on  its  own,  doesn’t  it?  A  Yes. 

Q  It  has  no  relationship  to  speed,  does  it;  it  is  just 
no  assistance,  isn’t  that  correct?  A  Not  necessarily  no 
assistance,  no. 

Q  Well,  no  forceps  assistance?  A  No  forceps  assist¬ 
ance?  A  No  forceps  assistance. 

Q  As  a  nurse,  familiar  with  obstetrical  procedures,  is 
it  customary  to  give  demerol  to  a  premature  mother  wdien 
she  is  delivering? 

MR.  WELCH :  I  object  to  that. 

THE  COURT:  The  witness  may  answer. 

•  •  •  • 

436  A  Not  when  she  is  delivering,  no.  They  give  it 
before. 

•  «  •  • 

Q  Well,  I  will  show  you  this  record,  and  I  notice  here, 
at  11  o’clock,  there  is  an  entry,  “Bloody  showT  present” — 
given — “ready  to  deliver — to  Willard.” 

At  11:10  “100  milligrams  demerol.”  Is  that  what  the 
record  says  there?  A  That  is  true,  that  is  what  the 
record  says,  yes. 

MR.  WELCH:  The  record  doesn’t  say  it  was  given 
w’hen  she  w^as  delivering,  if  the  Court  please. 

•  •  •  • 

437  THE  COURT:  It  is  the  form  of  the  question 
that  the  Court  has  in  mind;  it  doesn’t  reflect  the 

record.  Objection  sustained. 
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BY  MR.  KEANE : 

Q  Would  you  read  the  entries  on  January  23,  1947, 
from  10  o’clock  to  the  end,  designating  the  time  and  the 
entries  to  the  right?  A  (Reading)  4 ‘10  o’clock,  con¬ 
tractions  Q  to  4  minutes  times  45  to  60  seconds,  fairly 
hard. 

“11  o’clock,  bloody  show  present. 

“11:10,  demerol,  100  milligrams — given — ready  to  de¬ 
liver  to  Willard. 

“11:20,  see  delivery  room  sheet  for  record  of  delivery.” 


439  Recross  Examination 

BY  MR.  WELCH: 

•  *  •  • 

Q  Is  there  anything  in  that  record  that  Mr.  Keane 
showed  to  you,  and  which  you  read,  with  reference  to  the 
notations  between  11  o’clock  and  11:20,  when  the 

440  baby  was  born,  that  indicates  that  demerol  was 
administered  to  Mrs.  Marshall  when  she  was  in 

delivery?  A  No. 

MR.  KEANE :  I  think  the  record  speaks  for  itself,  your 
Honor. 

*  •  •  • 

421  Radford  Brown 

•  •  •  « 

Direct  Examination 

BY  MR.  KEANE: 

Q  Will  you  state  your  full  name,  please?  A  Radford 
Brown. 

Q  And  what  is  your  business  address?  A  1746  K 
Street,  Northwest. 

Q  You  are  a  licensed  physician  to  practice  in  the  Dis¬ 
trict  of  Columbia?  A  Yes. 
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Q  What  is  your  specialty,  Doctor?  A  Obstetrician 
and  gynecology. 

Q  On  January  23,  1947,  you  had  occasion  to  be 

422  at  Garfield  Hospital,  did  you  not?  A  I  don’t  recol¬ 
lect  the  date. 

Q  Do  you  recall  being  at  the  hospital  at  a  time  when 
you  were  called  upon  to  administer  to  one  Mrs.  George 
C.  Marshall?  A  Yes. 

Q  About  what  time  of  the  evening  'was  that,  Doctor? 
A  It  might  have  been  somewhere  around  midnight.  I 
don’t  recollect  exactly. 

Q  What  occasion  placed  you  in  the  hospital  on  that 
evening,  if  you  recall?  A  I  was  there  with  a  patient 
of  my  own,  in  labor. 

Q  A  patient  of  yours?  A  Yes. 

Q  In  labor?  A  Yes. 

Q  Had  she  delivered  yet,  Doctor?  A  I  don’t  re¬ 
member. 

Q  It  is  a  little  difficult  to  remember,  I  ‘agree  with 
you. 

Do  you  recall  the  circumstance  of  the  request  made 
upon  you  to  come  to  Mrs.  Marshall’s  assistance?  A  As 
I  recall,  a  patient  was  being  brought  down  the  corridor 
of  the  delivery  suite,  apparently  going  to  the  delivery 
room  and  I  was  called  by  one  of  the  nurses  who 

423  said  that  the  placenta  had  not  been  expressed  and 
I  went  in  and  this  was  apparently  obvious,  and  I 

expressed  the  placenta.  Further  than  that,  my  memory 
is  not  definite  enough  to  give  any  more  details. 

Q  Was  a  doctor  present,  other  than  yourself?  A  I 
don’t  think  so. 

Q  And  that  was  the  occasion  for  your  being  called, 
w’as  it  not?  A  Yes. 

Q  Will  you  just  tell  us,  in  your  own  words  briefly, 
Doctor,  what  you  found  in  front  of  you  when  you  arrived 
at  the  delivery  table  on  'which  Mrs.  Marshall  was  lying? 
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A  Honestly,  my  memory  is  very  uncertain  on  any  of 
the  details. 

Q  Did  you  see  a  baby  on  the  table?  A  That  I  don’t 
recall. 

Q  Do  you  know  whether  or  not  the  umbilical  cord 
had  been  severed?  A  Not  definitely. 

Q  You  don’t  recall  definitely?  A  No. 

Q  Do  you  recall  how  Mrs.  Marshall  was  dressed?  Let 
me  help  you  a  little  bit  there.  Was  she  in  the  regular 
delivery  dress  or  was  she  dressed  otherwise?  A  I  don’t 
remember  that  either. 

424  Q  Did  you  see  the  baby?  A  I  don’t  remember 
that. 

Q  You  can’t  tell  us  the  color  of  the  baby,  can  you? 
A  Not  remembering  seeing  the  baby,  I  couldn’t  tell  you 
the  color. 

Q  You  had  no  professional  relationship  with  Mrs. 
Marshall,  did  you,  at  this  time  other  than  the  contact 
you  had  on  a  voluntary  basis?  A  That  is  all. 

Q  In  other  words,  you  were  not  her  physician?  A 
No. 

Q  And  you  were  volunteering  your  services,  is  that 
correct,  Doctor?  A  Yes,  on  request  of  the  nurse. 

Q  And  did  you  ever  send  a  bill  for  your  services 
or  anything  like  that?  A  No. 

Q  I  don’t  recall  from  the  testimony,  Doctor,  whether 
you  said  you  did  not  see  the  baby  or  you  don’t  recall 
whether  you  saw  the  baby  or  not?  A  I  said  I  don’t 
recall  having  seen  the  baby. 

Q  You  could  have  seen  the  baby?  A  It  is  possible. 

Q  Do  you  entertain  any  recollection  as  to  any  evi¬ 
dence  of  asphyxia  or  anoxia  in  the  baby  that  was 

425  delivered  that  night?  A  No,  I  do  not. 

Q  If  such  a  condition  was  apparent,  do  you 
think  you  would  have  recalled  it,  having  in  mind  the  time 
you  spent?  A  I  think  I  would  have. 
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Q  If  such  a  condition  existed,  you  think  you  would 
have  recalled  it?  A  Yes. 

Q  How  long  would  you  say  it  took  to  complete  your 
treatment  of  Mrs.  Marshall,  Doctor?  A  Not  more  than 
just  a  very  few  moments. 

Q  Did  a  staff  doctor  come  in  at  any  time  after  you 
had  finished  your  work? 

•  •  •  • 

Q  Did  Dr.  O’Donnell  arrive  while  you  were  there? 
A  I  believe  Dr.  O’Donnell  arrived  sometime  shortly 
thereafter. 

Q  Do  you  recall  talking  to  him  on  that  occasion?  A 
Yes. 

Q  Do  you  recall  what  you  told  him,  if  anything?  A 
As  I  recall,  he  obtained  the  information  that  I  had  ex¬ 
pressed  the  placenta  and  he  tliankod  me  for  doing  the 
same  and  I  said,  “You  are  very  welcome”. 

Q  Is  the  expressing  of  the  placenta  a  painful  under¬ 
taking  for  the  patient?  A  Not  particularly. 

426  Q  What  does  it  consist  of,  Doctor,  that  is  ex¬ 
pressing  it?  Do  you  do  it  manually?  A  It  is 
done  manually  by  exerting  pressure  with  the  hand  on  the 
contracting  uterus. 

Q  And  that  forces  the  placenta  out?  A  It  forces  the 
placenta  out  through  the  vagina. 

Q  Do  you  recall  whether  or  not  Mrs.  Marshall  had 
any  medication  or  anything  of  that  nature  during  the 
time  she  was  going  through  the  third  stage  of  labor? 
A  I  don’t  recall  definitely  any  medication. 

Q  You  didn’t  give  any?  A  I  didn’t  order  any. 

Q  When  you  first  came  in,  you  didn’t  order  or  give 
any  medication  of  a  sedative  type?  A  Not  that  I  recol¬ 
lect. 

Q  I  should  have  said  of  a  pain  reducing  type.  Ex¬ 
cuse  me. 

MR.  WELCH :  What  did  you  say? 
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MR.  KEANE :  I  should  have  said  a  pain  reducing 
type.  I  said  a  sedative. 

BY  MR.  KEANE : 

Q  And  the  answer,  I  assume,  is  the  same,  Doctor?  A 
Yes. 

Q  *  *  *  Doctor.  You  don’t  recall  the  type  of  de- 
427  livery  that  was  had  in  this  particular  case,  namely, 
whether  it  was  a  head  presentation  or  a  breach? 
A  No,  I  don’t. 

Q  Are  you  familiar  wTith  the  type  of  instrument  and 
I  will  spell  it,  a  lorand  tocograph?  A  lam  not  familiar 
with  it. 

Q  Have  you  ever  heard  of  that  tvpe  of  instrument? 
A  No. 

Q  Have  you  ever  heard  of  any  instrument,  mechani¬ 
cal  or  otherwise,  that  is  used  to  determine  the  type  of 
labor  that  the  mother  is  undergoing  or  the  rapidity  of  it? 
A  I  believe  there  is  such  an  instrument  with  a  sensitive 
diaphragm  that  may  be  placed  over  the  uterus  on  the 
abdomen  which  registers  some  record  of  the  strength 
and  duration  of  the  uterine  contractions. 

•  •  •  • 

441  Bernice  Eileen  Krause 

•  •  •  • 

Direct  Examination 
BY  MR.  KEANE : 

Q  Will  you  state  your  full  name?  A  Bernice  Eileen 
Krause. 

Q  Are  you  a  registered  nurse?  A  I  am. 

Q  Where  did  you  receive  your  training?  A  At  Gar¬ 
field  Memorial  Hospital. 

Q  And  did  there  come  a  time  when  you  were  employed 
by  Garfield  Memorial  Hospital?  A  Yes,  sir,  after  grad¬ 
uation. 
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Q  When  did  you  graduate?  A  In  1946. 

Q  And  when  did  you  commence  your  employment 
with  the  hospital  ?  A  In  1946,  when  I  graduated. 

Q  In  November  1946?  A  September  1946. 

442  Q  And  were  you  employed  in  the  capacity  of  a 
nurse  on  January  23,  1947  at  Garfield  Hospital? 

A  Yes,  sir. 

Q  What  were  your  duties  on  that  particular  occasion? 
A  I  was  a  nurse  in  the  delivery  room;  I  did  general 
duty. 

•  •  •  • 

Q  What  does  general  duty  consist  of?  A  In  the  de¬ 
livery  room  it  consists  of  watching  patients  in  labor  and 
help  to  make  deliveries,  assisting  the  doctors,  and,  of 
course,  we  are  responsible  to  the  night  supervisor  for 
anything  she  wants  us  to  do. 

Q  Did  I  understand  you  to  say  that  on  January  23, 
1947,  in  the  evening  of  January  23,  1947,  you  were  on 
duty?  A  According  to  the  records,  I  was  on  duty  that 
night. 

•  •  •  • 

443  Q  Does  the  record  indicate  you  took  the  de- 

444  livery  of  the  baby  of  Mrs.  Marshall?  A  It  does 
not. 

Q  Does  it  show  any  nurse,  according  to  the  record, 
taking  the  delivery  of  the  baby  of  Mrs.  Marshall?  A  It 
shows  that  Miss  Aderholt  was  the  circulating  nurse. 

Q  Does  it  show  any  other  nurse?  A  It  does  not. 

•  •  •  • 

445  Q  Do  you  recall  whether  or  not  you  received 
any  telephone  calls  from  the  ward  nurses  at  around 

11  o’clock?  A  I  do  not  remember. 

Q  What  time  did  you  go  on  duty  that  evening?  A 
When  I  was  working  night  duty  at  that  time  I  always 
went  on  at  11  o’clock. 

Q  And  worked  until  what  time?  A  7  in  the  morn¬ 
ing. 
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•  •  •  • 

446  Q  My  question,  Mrs.  Krause,  was — I  might 
make  it  a  little  clearer — what  condition  of  labor 

that  is  observable  requires  her  to  be  sent  to  the  labor 
room? 

•  •  •  • 

447  A  I  think  that  depends  on  when  the  patient 
comes  into  the  hospital.  Some  of  them  come  in  in 

different  stages  of  labor. 

I  have  watched  them  in  the  first  stage  of  labor,  in  the 
very  beginning,  and  some  1  have  watched  in  the 

448  second  stage  of  labor,  in  the  beginning  of  the 
second  stage  of  labor. 

Q  Then,  I  presume,  from  your  answer,  they  are  put 
in  the  labor  room  in  the  first  stage  of  labor. 

•  *  *  * 

A  I  didn ’t  say  they  were  put  in  the  labor  room. 

m  ♦  •  # 

Q  I  am  asking  you.  Will  you  answer  the  question? 
A  Not  necessarily  in  the  first  stage  of  labor. 

Q  When  are  they  put  in  the  labor  room? 

•  •  •  • 

449  A  The  best  way  I  can  answer  that  question  is, 
when  the  doctor  orders  them  over  to  the  labor 

room.  I  have  nothing  at  all  to  do  with  when  they  are 
placed  in  the  labor  room.  I  take  care  of  them  when 
they  come. 

•  •  •  • 

Q  And  then  do  I  understand  you  to  say  it  is  the 
entire  responsibility  of  the  doctor?  A  In  the  case  of 
emergencies,  then  the  patient  may  be  brought  over. 

Q  What  do  you  consider  an  emergency? 

•  •  •  • 

450  A  I  would  consider  an  emergency  when  the 
nurse  on  the  ward  thought  that  the  patient  should 

come  over  to  the  labor  room. 
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•  *  •  • 

Q  In  the  circumstances  that  you  have  just  mentioned, 
what  condition  would  have  evidenced  itself  to  the  nurse 
to  prompt  her  to  do  such  a  thing? 

MR.  WELCH:  I  object  to  that.  How  can  this  girl 
testify  what  condition  would  prompt  somebody  else  to  do 
something? 

THE  COURT:  I  will  sustain  the  objection. 

•  *  *  * 

Q  Do  T  understand  from  you,  Mrs.  Krause,  that  you 
don’t  know  when,  according  to  the  procedures  of  Garfield 
Hospital,  as  of  January  23,  1947,  an  expectant  mother  is 
usually  taken  to  the  labor  room? 

MR  WELCH:  I  object  to  that  question,  if  the  Court 
please.  He  hasn’t  asked  this  girl  if  there  are  any 

451  procedures  of  the  hospital  which  require  an  expec¬ 
tant  mother,  or  an  expectant  premature  mother,  to 

be  taken  to  the  labor  room  at  any  time. 

He  is  cross  examining  his  own  witness  about  something 
he  hasn’t  interrogated  the  witness  about. 

I  could  suggest  that  the  entire  subject  is  irrelevant  and 
immaterial,  but  certainly  this  type  of  cross  examination 
of  his  own  witness,  and  examining  on  something  that 
hasn’t  been  testified  to  by  this  witness,  is  improper  cross 
examination. 

MR  KEANE:  Mr  Welch,  you  are  not  seriously  con¬ 
tending  that  this  is  my  witness,  are  you? 

*  *  •  • 

452  A  I  have  never  seen  any  written  procedures. 

BY  MR.  KEANE: 

Q  Just  answrer  the  question. 

MR.  WELCH:  Well,  let  her  answer  the  question. 

THE  COLTRT:  The  witness  may  answTer  the  question, 
and,  again  will  the  witness  please  keep  her  voice  up  so 
that  all  in  the  courtroom  can  hear,  the  Jury,  the  counsel, 
and  the  Court,  please? 
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THE  WITNESS:  I  have  never  read  any  written  pro¬ 
cedure. 

*  *  •  • 

453  Q  I  didn’t  ask  you  that  question,  Mrs.  Krause. 
A  To  my  knowledge,  you  want  to  know  what 

I  know  of  the  procedures? 

Q  I  want  you  to  answer  the  question,  and  it  is  capable 
of  a  yes  or  no  answer. 

MR.  WELCH:  If  the  Court  please,  I  think  she  has 
completely  answered  the  question.  His  question  was  bot¬ 
tomed  on  and  it  was  intended  to  be  bottomed  on  a  pro¬ 
cedure  of  the  hospital. 

The  witness  has  answered  it  completely.  She  has  said 
she  has  never  seen  any  procedures. 

THE  COURT:  She  has  never  seen  any  written  pro¬ 
cedures,  she  said. 

MR  WELCH:  Yes,  written  procedures. 

MR.  KEANE :  I  submit  the  witness  hasn’t  answered  the 
question. 

MR.  WELCH:  I  submit  she  has.  I  ask  your  honor  to 
let  the  Reporter  read  the  question  back,  and  the  answer. 

THE  COURT:  The  court  is  familiar  with  the  answer. 
The  court  indicated  previously  in  the  trial  that  the  pro¬ 
cedures  may  be  testified  to,  if  the  witness  is  in  position  to 
testify  with  respect  to  them,  and  it  is  not  limited  to  a 
written  pamphlet. 

That  objection  arose  yesterday,  and  the  Court’s  position 
was  made  clear,  at  least  the  Court  endeavored  to 

454  make  it  clear,  and  if  there  are  procedures  with 
which  the  witness  is  familiar,  the  Court  rules  that 

the  witness  may  testify  to  the  procedure. 

MR.  KEANE:  I  ask  the  Reporter  to  read  the  question 
originally  propounded  to  the  witness. 

(Thereupon,  the  following  question  was  read  by  the 
Reporter : 

“Q  Do  I  understand  from  you,  Mrs.  Krause,  that  you 
don’t  know  when,  according  to  the  procedures  of  Garfield 
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Hospital,  as  of  January  23,  1947,  an  expectant  mother  is 
usually  taken  to  the  labor  room?”) 

A  When  a  patent  is  admitted  to  the  hospital  they  have 
preliminary  orders. 

BY  MR.  KEANE : 

Q  That  is  not  my  answer.  A  I  know,  but  I  have  to 
tell  you  this  first — They  have  preliminary  orders,  and  then, 
if  the  doctor  feels,  or  a  resident  feels,  that  she  should 
come  to  the  labor  rooms,  then  she  is  ordered  to  go  to  the 
labor  rooms. 

Sometimes  a  case  may  be  bleeding  and  if  they  want  to 
watch  them  more  carefully  then  she  is  sent  to  the  labor 
room  so  we  can  watch  her,  but  that  doesn’t  mean  she  has 
to  be  in  the  first  stage  of  labor  or  in  the  second  stage  of 
labor. 

Some  doctors  like  to  keep  the  patients  on  the  floor  longer. 

Others  send  them  over. 

455  Q  Who  determines  the  condition  of  the  mother? 

A  The  doctor  sees  the  mother  when  she  is  on  the 
ward,  and  then  she  is  sent  from  the  ward  to  the  labor  room. 

Q  But  conditions  can  change  from  time  to  time,  can 
they  not? 

MR.  WELCH:  I  object  to  that;  that  is  argumentative 
and  it  answers  itself  anyway.  Of  course,  people’s  condi¬ 
tion  can  change  from  time  to  time. 

THE  COURT :  She  may  answer. 

BY  MR.  KEANE : 

Q  Will  you  answer?  A  The  condition  changes  from 
one  time  to  another.  I  mean  every  patient  is  different. 

Q  And  the  doctor  is  the  one  who  instructs  the  nurse  to 
take  her  to  the  labor  room,  is  that  correct?  A  Yes,  it  is. 

Q  From  what  he  sees,  he  determines  it  himself,  and 
takes  her  to  the  labor  room,  is  that  correct?  A  Some¬ 
times  the  nurse  will  call  the  doctor  and  tell  him  the  patient 
is  uncomfortable  and  the  doctor  will  go  over  to  the  room, 
and  then,  if  he  feels  she  should  come  to  the  labor  room, 
then  he  orders  her  over. 
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Q  Have  you  ever  seen  a  condition  yourself  of  an  ex¬ 
pectant  mother  when  the  doctor  at  that  time  said,  “Take 
this  patient  to  the  labor  room”?  Have  you  ever 

456  seen  the  condition  ?  A  It  is  not  up  to  me. 

Q  Have  you  ever  seen  the  condition  that  prompt¬ 
ed  the  doctor  to  give  the  order  to  the  nurse,  “Transfer 
this  woman,  mother,  to  the  labor  room”?  Have  you  ever 
seen  the  condition?  A  That  I  think  she  should  go  over 
to  the  labor  room?  Is  that  what  you  mean? 

Q  No.  Have  you  ever  seen  the  condition  of  the  ex¬ 
pectant  mother  when  at  the  time  the  doctor  says,  “This 
patient  is  to  be  taken  to  the  labor  room”?  A  Yes,  I 
have,  when  I  worked  on  the  wards. 

Q  What  condition  would  that  be? 

MR.  WELCH:  I  object  to  that,  if  the  Court  please. 
It  is  certainly  immaterial  and  irrelevant. 

THE  COURT :  This  seems  to  be  too  general  a  question. 
Objection  sustained. 

MR.  KEANE:  I  have  no  further  questions, 

MR.  WELCH :  No  questions. 

(Witness  excused.) 

MR.  KEANE:  I  would  like  at  this  time,  your  Honor, 
to  read  into  the  record  as  evidence  for  the  plaintiffs, 
certain  answers  that  the  defendant  hospital  made  to  inter¬ 
rogatories  propounded  to  them  by  the  plaintiffs. 

It  would  be  helpful  if  your  Honor  would  permit  me  to 
read  them  and  Mr.  Lauderdale  to  answer  them,  because 
they  are  on  separate  pieces  of  paper. 

457  THE  COURT :  That  may  be  done. 

(Thereupon,  the  following  interrogatories,  to¬ 
gether  with  the  answers  thereto,  propounded  to  the  defend¬ 
ant  hospital,  were  read:) 

MR.  KEANE  (reading):  “2.  State  the  name  and 
present  address  of  the  Assistant  Resident  Physician,  on 
duty  and  in  charge  of  this  ward  between  the  hours  7:30 
p.m.  and  11:30  p.m.  on  January  23,  1947.” 

“Answer:  Dr.  Ardeshir  B.  Irani,  Jr.” 
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“Interrogatory  No.  4.  State  the  names  of  any  other 
residents  or  assistant  resident  physicians  who  were  avail¬ 
able  for  duty  in  the  delivery  room  at  or  around  11  p.m. 
on  January  23,  1947. ” 

“Answer:  Dr.  Lois  Platt  (interne)  and  Dr.  Hazen 
Shea  (on  staff  service)  were  assisting  in  the  delivery 
of  the  above-mentioned  triplets  in  another  delivery  room. 
The  two  other  residents  on  the  Obstetrical  Service  were 
Drs.  Hodges  and  Fischer.” 

“Interrogatory  No.  6.  State  the  full  name  and  address, 
if  available,  of  the  nurses  ’  aid  assigned  to  this  ward  whose 
first  name  is  Priscilla.” 

“Answer:  Fubil,  Priscilla  (believed  in  Philippines).” 

“Interrogatory  No.  9.  State  the  names  and  present 
addresses  of  the  delivery  room  nurses  who  were  in  attend¬ 
ance  in  this  particular  delivery'  room  at  the  time  of 
45S  the  birth  of  Noel  F.  Marshall,  and  the  name  of  the 
supervisor  of  the  delivery  room  at  the  time  of  this 
birth.” 

“Answer:  Nurses  on  duty'  in  the  delivery  room: 
Joyce  Aderhold;  Bernice  Broadwater  (now  Mrs.  Melvin 
Krause) ;  supervisor  of  delivery  room.  Miss  Edna  Brooks, 
now  deceased.” 

“Interrogatory  No.  10.  Do  the  records  of  the  hospital 
disclose  the  name  of  any  interne  or  resident  physican 
present  in  this  delivery'  room  at  the  time  of  the  birth 
of  Noel  F.  Marshall?”  * 

“Answer:  None.” 

“Interrogatory  No.  11.  If  so  present,  state  the  name 
and  present  address  of  the  interne,  resident  physican,  or 
assistant  resident  physician  so  in  attendance.” 

“Answer:  None.” 

“Interrogatory  No.  16.  State  the  number  of  births 
which  occurred  during  the  calendar  years  of  1946,  1947, 
and  194S  at  your  hospital.” 

MR.  WELCH :  If  the  Court  please,  I  have  no  objection 
to  all  these  records  going  in,  if  you  feel  that  they  should, 
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but  I  certainly  can’t  see  the  materiality  of  discussing 
them — how  many  babies  were  born  in  Garfield  Hospital 
over  a  three  year  period. 

MR.  KEANE:  I  might  say  that  no  objection 

459  was  taken  when  the  interrogatory  was  asked. 

MR.  WELCH:  That  may  be  so,  but  that  doesn’t 
preclude  it  when  it  is  presented  before  the  Court. 

THE  COURT:  The  Court  will  permit  the  answer. 

“Answer:  1946:  3,513;  1947:  4,025;  1948  3,010.” 

“Interrogatory  No.  17.  State  the  number  of  premature 
births  which  occurred  during  the  calendar  years  of  1946, 
1947,  and  1948  at  your  hospital.” 

MR.  WELCH:  I  object  to  that  on  the  ground  that 
the  percentages  and  figures  and  statistics  in  a  case  of 
this  kind  can  do  nothing  but  offer  a  possibility  of  confusion. 
They  have  no  direct  materiality,  no  direct  relevancy,  no 
probative  value,  and  you  can’t  prove  anything  in  con¬ 
nection  with  the  issues  of  this  case,  but  statistics  or  per¬ 
centages  that  will  stand  on  their  own  merits. 

THE  COURT:  The  Court  will  permit  the  answer. 

“Answer:  1946:  223;  1947:  197;  1948:  128; 

“Interrogatory  No.  18.  Of  these  premature  births 
which  occurred  during  the  years  of  1946,  1947,  and  1948, 
did  any  of  the  infants  experience  brain  injuries  of  any 
type  whatsoever,  according  to  your  records  or  ac- 

460  cording  to  any  medical  data  available  to  you  there¬ 
after  in  regard  to  births  occurring  at  Garfield  Mem¬ 
orial  Hospital?” 

“Answer:  Yes.” 

MR.  WELCH:  I  object  to  that,  if  the  Court  please. 
Again,  I  object  to  this  because  statistics  have  nothing  to 
do  with  the  issues  in  this  case. 

THE  COURT:  Same  ruling. 

“Answer:  Yes.” 

“Interrogatory  No.  19.  If  your  answer  to  No.  18  is 
that  brain  injuries  did  occur,  state  whether  or  not  vour 
records  disclose  if  any  of  these  brain  injuries  resulted 
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from  the  force  of  muscular  contractions  of  the  uterus  upon 
the  premature  p resen tations.” 

MR.  WELCH:  I  object  to  that  for  several  reasons. 
First,  statistics,  I  say,  are  not  proper  in  this  case;  and, 
secondly,  this  would  be  nothing  but  the  rankest  sort  of 
hearsay.  Any  statistics  or  records  they  bad  there  with 
respect  to  what  caused  brain  injuries  in  any  premature 
case  would  be  based  upon  what  somebody  said  about  the 
circumstances  of  the  case,  and  very  likely  it  would  be  a 
matter  of  expressing  opinions  and  opinions  only. 

THE  COURT:  In  view  of  the  answer,  I  think  the 
objection  really  doesn’t  carry  much  weight.  The  objection 
is  overruled. 

“Answer:  Impossible  to  answer.” 

•  •  t  • 

461  Leo  G.  Schmelzer 

•  •  •  • 

Direct  Examination 
BY  MR.  KEANE: 

Q  Will  you  state  your  name?  A  Leo  G.  Schmelzer. 

•  *  •  • 

Q  And  you  are  employed  by  the  defendant,  the  Garfield 
Memorial  Hospital?  A  Yes,  sir. 

Q  In  what  capacity?  A  Administrator. 

•  •  •  • 

462  Q  You  heard  my  reading  of  the  interrogatories, 

the  answer  to  one  of  which  was  that  of  Dr.  Lois 

Platt,  Dr.  Hazen  Shea,  Dr.  Hodges,  and  Dr.  Fischer  were 
on  duty  on  January  23,  1947.  A  Yes,  sir. 

Q  Were  they  employees  of  the  hospital  at  that  time? 
A  Yes. 

Q  On  the  payroll  of  the  hospital?  A  Yes,  sir. 
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Q  You  were  asked  to  produce  certain  records  regard¬ 
ing  the  assignment  duties  of  those  named  doctors  on  the 
evening  of  January  23,  1947.  Did  you  bring  those  records 
with  you,  or  did  you  refresh  your  recollection  enough  to 
tell  us  the  assignments?  A  We  have  no  records  back 
that  far,  as  to  specific  assignments,  except  as  you  read 
them  in  the  log. 

I  would  say  it  is  clearly  evident  in  the  log  book  as  to 
who  was  on  duty  that  evening. 

*  •  *  • 

464  Does  the  record  indicate  Dr.  Hodges’  and  Dr. 

Fischer’s  assignment  on  the  evening  of  January 
23,  1947?  A  No;  this  record  does  not. 

Q  In  the  interrogatory  that  I  read,  and  the  answer 
I  read,  you  heard  that,  didn’t  you?  A  Yes,  sir. 

Q  And  you  signed  the  answer  to  the  interrogatories? 
A  I  was  not  referring  to  the  log.  If  you  are  speaking 
of  the  payroll  records,  yes ;  I  examined  the  payroll  records 
and  these  four  men  were  on  the  payroll.  They  did  have 
appointments  on  our  house  staff. 

Dr.  Irani  was  resident  in  obstetrics;  Dr.  Platt  was  an 
interne;  the  two  that  you  are  referring  to  in  this  case. 

Q  I  don’t  want  to  ask  you,  Mr.  Schmelzer,  anything 
that  you  don’t  know.  I  certainly  don’t  want  to  do  that. 

I  am  asking  you  whether,  of  your  owm  personal  know¬ 
ledge,  you  have  any  records  of  the  hospital  that  would 
show'  Dr.  Hodges’  and  Dr.  Fischer’s  assignments  on  the 
evening  of  January  23,  1947.  If  you  haven’t  any  records, 
you  can  just  state  that.  A  I  said  that  we  have  no  records 
of  their  assignment  on  that  evening. 

•  *  *  • 

466  Q  In  order  to  gain  approval  of  the  American 
College  of  Surgeons  is  it  necessary  for  a  hospital 
to  comply  with  certain  minimum  standards? 

•  *  •  • 
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A  It  does  not  have  minimum  standards  pertaining  to 
procedures  as  such,  per  se.  It  does  have  mini- 

467  mum  standards  that  are  quite  general,  pertaining 
to  facilities,  the  organization  of  the  department, 

having  a  man  who  is  a  member  of  the  American  Board 
of  Obstetrics  in  charge;  graduate  nurses,  and  so  forth; 
nothing  pertaining  to  procedures  specifically. 

•  *  •  • 

468  Q  Mr.  Schmelzer,  you  are  familiar  with  the 
manner  in  which  records  are  maintained  of  patients, 

are  you  not?  A  At  the  present  time,  yes. 

Q  Do  you  recognize  that,  or  can  you  identify  it  as 
a  record  of  your  hospital?  A  Yes,  sir. 

469  Q  I  want  you  to  hold  that  for  a  minute. 

First,  may  I  ask  if  Dr.  O’Donnell  presently  holds 
any  position  at  Garfield  Memorial  Hospital?  A  He  has 
no  position. 

Q  Is  he  in  charge  of  any  particular  department?  A 
He  is  on  the  medical  staff  and,  as  a  staff  member,  has 
the  rank  of  Chief  of  the  Obstetrical  Sendee. 

Q  When  did  he  commence  such  duties?  A  I  am 
sorry,  I  couldn’t  tell  you. 

Q  When  did  you  come  to  the  hospital?  A  April  1, 
1949,  a  little  over  a  year  ago. 

Q  Did  he  have  those  duties  at  that  time?  A  I  believe 
he  did. 

Q  Don’t  you  have  records  at  the  hospital  to  indi¬ 
cate  when  people  are  given  positions  of  that  type?  A 
Well,  he  didn’t  hold  a  position.  He  was  not  on  our  pay¬ 
roll.  Staff  members  are  not  given  positions,  as  such, 
you  see. 

Q  Would  you  turn  to  the  Progress  Report  and  tell 
us,  according  to  the  procedures  of  the  hospital  what  type 
of  entries  are  usually  made  on  the  progress  report,  when 
they  are  made  and  by  whom,  according  to  the  procedures? 

*  •  •  • 
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470  THE  WITNESS :  I  don’t  know  of  those  procedures 
in  January,  1947. 

BY  MR.  KEANE: 

Q  Do  those  records  appear  to  you  to  be  the  same  type 
of  records  that  are  kept  today,  the  forms?  A  I  would 
say  they  are  similar,  yes. 

Q  Examining  that  record,  do  the  entries  that  appear 
thereon  conform  to  the  procedures  that  you  are  acquainted 
with  currently? 

•  •  •  • 

471  THE  WITNESS:  We  have  no  procedure,  as 

472  such,  pertaining  to  the  writing  of  the  progress 
notes  about  which  you  ask  me. 

If  you  speak  of  the  word  “procedure”  as  a  common 
course  to  be  followed,  yes,  we  have  the  date  and  the  de¬ 
scription  of  the  condition  or  medication. 

•  •  •  • 

Q  Are  entries  made  as  to  the  condition  of  the  patient 
by  the  individual  doctor?  A  By  nurses  and  doctors,  yes. 
That  is  common  practice. 

Q  Or  interns?  A  Interns;  they  are  doctors. 

Q  Would  you  say  that  those  entries  are  made  when 
changes  in  condition  occur? 

MR.  WELCH:  If  the  Court  please,  I  object  to  that 
type  of  characterization.  I  think  it  is  perfectly  obvious. 
It  does  not  need  any  testimony  that  the  entries  speak  for 
themselves.  They  indicate  a  course  of  events  and  they 
are  apparently  put  on  the  record  by  somebody  who  has  a 
duty  in  that  regard  or  that  respect. 

If  counsel’s  inference  is  that  there  are  absences  in  this 
record  because  somebody  didn’t  put  down  something  at  a 
particular  time  when  he  or  she  should  have  done  it,  there 
is  a  way  to  prove  that.  This  is  not  the  way  to  do  it.  The 
question  that  is  asked  there  has  a  selfevident  answer.  The 
record  speaks  for  itself. 

473  MR.  KEANE :  Your  Honor,  Mr.  Welch  puts  his 
finger  on  the  precise  point.  It  is  to  build  up  to  the 

point  that  some  records  have  been  destroyed. 
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MR.  WELCH:  What? 

Now,  if  the  Court  please,  I  move  for  a  mistrial.  There 
can  be  no  possible  inference  in  the  minds  of  these  jurors 
from  that  statement  of  counsel,  that  records  in  this  case 
have  been  destroyed  except  to  impugne  the  honesty  and 
integrity  and  character  of  either  the  officials  of  the  hos¬ 
pital  or  the  individual  defendant  in  this  case.  I  think  it 
is  an  outrageous  suggestion  to  make. 

MR.  KEANE :  It  is  highly  relevant. 

MR.  WELCH :  There  is  one  other  inference  that  might 
develop.  If  he  doesn’t  mean  the  hospital  officials  and  if 
he  doesn’t  mean  the  defendant  doctor,  he  can  only  mean 
counsel  in  the  case. 

MR.  KEANE:  Your  Honor,  I  have  no  reference  to 
counsel. 

MR.  WELCH:  Just  a  minute,  Mr.  Keane.  He  might 
just  as  well,  in  front  of  this  jury,  openly  accuse  someone 
of  us  in  this  case  of  being  thieves  and  definitely  dishonor¬ 
able,  untruthful  liars. 

To  indicate  before  this  jury  that  this  case  is  being  tried 
and  that  somebody  in  connection  with  the  defense  of  the 
case  had  destroyed  records,  I  say,  is  unthinkable.  If  he 
had  in  mind  any  such  thing  at  all,  had  any  reason  to 
474  believe  it,  he  certainly  should  not  have  done  it  with¬ 
out  approaching  the  bench  and  explaining  to  Your 
Honor  and  counsel  that  anything  was  missing. 

I  move  for  a  mistrial.  I  say  we  cannot  possibly  get  a 
fair  trial  with  the  jury  believing,  on  the  statement  of  ap¬ 
parently  reputable  counsel,  that  somebody  has  destroyed 
records  and  that  he  is  going  to  prove  that  somebody  has 
destroyed  records. 

MR.  KEANE:  In  reply  to  the  motion,  Mr.  Welch,  Mr. 
Welch  himself,  in  his  objection,  asked  specifically  if  that 
was  what  I  was  trying  to  prove.  I  said,  “Yes”,  in  reply 
to  that  that  I  am  and  if  Your  Honor  will  bear  with  me  I 
can  establish  it  to  a  point  where  it  raises  a  reasonable 
inference  to  the  jury  and  if  that  be  the  case,  it  constitutes 
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an  admission  of  fault  that  is  relevant  and  material  to 
the  plaintiffs  *  case  and  it  is  not  a  ground  for  a  mistrial 
and  Mr.  Welch  knows  perfectly  well  it  is  not  ground  for  a 
mistrial. 

I  would  not  have  mentioned  it  if  it  were  a  matter  that 
was  not  capable  of  proof  to  the  satisfaction  of  the  jury. 
I  say  if  the  motion  for  a  mistrial  be  granted,  then  any 
such  effort  on  the  part  of  the  plaintiffs  to  show  items  of 
admission,  and  that  is  an  admission  of  fault  when  a  thing 
like  that  is  altered,  then  every  case  that  the  plaintiff  might 
bring  and  every  bit  of  evidence  that  he  might  introduce 
would  be  grounds  for  a  mistrial.  I  cannot  follow 
475  Mr.  Welch’s  logic. 

MR.  WELCH:  If  the  Court  please,  what  I  said 
was  if  counsel  intended  to  prove  that  there  were  absences 
in  the  record  that,  at  some  time  or  another,  somebody 
should  have  put  something  in  the  record  and  neglected  to 
do  it,  he  had  a  proper  way  to  prove  that.  That  is  so  re¬ 
mote  from  the  bald  statement  that  he  intends  to  show  that 
somebody  had  destroyed  part  of  these  records  that  I  just 
can’t  understand  his  apologetic  argument  now.  The  two 
things  do  not  go  together  at  all. 

Counsel  has  had  these  records.  It  is  obvious  that  he  has 
had  every  opportunity  to  examine  them.  He  has  made 
photostatic  copies  of  all  of  them.  Anything  he  wanted 
was  given  to  him  at  his  request. 

I  had  never  heard  until  this  moment  that  he  had  any 
idea  that  any  part  of  the  original  record  in  this  case, 
that  should  have  been  given  to  him  or  presented  in  the 
court,  was  absent,  let  alone  destroyed.  He  has  never 
questioned  us  about  anything  that  is  missing. 

It  isn’t  the  fact  that  he  thinks  it  is  missing  that  ought 
to  be  here.  It  is  the  fact  that  he  takes  the  time  and  occa¬ 
sion  and  manner  of  bringing  it  out  before  the  jury  that 
makes  it  the  treacherous  thing  that  it  is  and  I  say  that  it 
is  impossible  to  get  out  of  the  minds  of  any  reasonable 
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person  that  somebody  connected  with  the  defense  of 

476  this  case  has  been  deliberately  dishonest  and  has  de¬ 
stroyed  something  after  the  statement  he  has  made 

and  I  say  he  has  no  evidence  and  he  never  will  find  evi¬ 
dence  to  show  that  any  of  the  record  was  destroyed. 

MR.  KEANE:  I  think,  in  fairness  to  the  jury,  the 
Court  and  Mr.  Welch,  that  this  jury  should  be  entitled 
to  look  at  the  record  and  interpret  whether  or  not  a  por¬ 
tion  of  it  has  been  taken  from  the  record.  I  think  if  we 
deprive  the  jury  of  an  opportunity  of  looking  at  that  rec¬ 
ord,  they  may  not  agree  with  me,  but  we  certainly  cannot 
deprive  the  jury  of  looking  at  it  when  it  has  a  reasonable 
tendency  to  establish  what  I  have  in  mind. 

MR.  WELCH :  I  never  heard  such  a  vicious  argument. 
I  have  been  thirty  years  trying  law  cases.  Anybody  who 
has  ever  tried  a  law^  case  knows  that  you  are  not  properly 
proceeding,  according  to  the  rules  of  evidence  and  the  rules 
of  law,  to  show  a  layman  a  record  about  which  he  knows 
nothing  unless  somebody  tells  him  and  without  first  lay¬ 
ing  a  foundation  to  show  that  there  were  originally  parts 
of  that  record  that  are  not  present  today.  By  what  stretch 
of  imagination  can  one  of  the  jurors  determine  from  look¬ 
ing  at  that  record  whether  there  is  something  missing  that 
should  be  there  and  that,  because  it  is  missing,  somebody 
is  dishonestly  withholding  it  or  has  destroyed  it.  There 
is  no  measure  by  which  they  can  do  that.  When 

477  counsel  makes  the  argument,  he  just  made,  he  only 
adds  insult  to  injury. 

MR.  KEANE:  I  waited  until  the  witness  who  was  on 
the  stand,  who  was  most  capable  of  explaining  it,  the  ad¬ 
ministrator  of  the  hospital — 

MR.  WELCH:  You  didn’t  ask  whether  the  whole  rec¬ 
ord  was  there  but,  without  first  finding  it  out,  you  charge 
somebody  with  destroying  it. 

MR.  KEANE :  I  merely  replied  to  you. 

MR.  WELCH :  No,  you  did  not  reply  to  me.  You  went 
as  far  afield  as  if  you  had  jumped  out  of  the  window. 
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THE  COURT :  Is  counsel  taking  the  position  that  there 
will  be  evidence  adduced  from  which  the  jury  can  conclude 
that  part  of  the  records  were, -as  stated,  destroyed? 

MR.  KEANE:  I  will  say,  Your  Honor,  there  is  suf¬ 
ficient  evidence,  in  my  opinion,  for  the  jury  to  draw  a 
reasonable  inference  that  the  record  for  January  23,  the’ 
date  of  birth,  is  not  in  the  record  and  the  next  page  goes 
on  anew  in  a  manner  which  does  represent  an  inference 
and  a  strong  one.  I  would  not  dare  accuse  Mr.  Daily  or 
Mr.  Welch  of  any  such  thing.  Mr.  Welch  should  not  even 
suggest  that  I  would  have  that  in  mind.  I  don’t  know  who 
did  it  and  I  wouldn’t  blame  anybody  but  it  is  such  a  thing, 
if  it  occurred,  that  the  inference  can  be  drawn  unfavorably 
against  the  hospital. 

MR.  WELCH.  Blandly,  counsel  says  there  is  a  crook  in 
our  camp — we  don’t  know  who — so  you  throw  the 
47S  onus  on  all  of  us. 

MR.  KEANE.  May  we  show  it  to  you? 

THE  COURT :  You  may. 

(Thereupon,  counsel  approached  the  bench  and  the  fol¬ 
lowing  proceedings  were  had  out  of  the  hearing  of  the 
jury:) 

MR.  WELCH :  Let’s  have  the  original  record,  Mr. 
Daily,  I  want  the  Court  to  see  that. 

THE  COURT :  I  think  it  would  be  well  for  counsel  to 
state,  having  asked  for  the  original  record,  to  clarify  the, 
situation  that  the  one  exhibited  here  is  a  photostat  of  the 
original  record. 

MR.  KEANE :  He  is  bringing  the  record,  Your  Honor. 

THE  COURT :  I  am  doing  this  for  the  purpose  of  the 
jury,  for  the  fair  presentation  to  the  jury. 

You  call  for  the  original  record  in  the  hearing  of  the 
jury.  If  you  care  to  do  so,  you  may  state  that  your 
calling  for  the  original  record  and  that  the  record  ex¬ 
hibited  to  the  Court  is  the  photostat  rather  than  some 
other  record. 
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MR.  WELCH:  (To  the  jury:)  What  the  Court  sug¬ 
gested  was  that  we  inform  the  jury  that  we  have  just 
asked  to  exhibit  to  the  Court  the  original  of  the  record 
from  which  Mr.  Keane  made  his  photostat  and  which 
photostat  he  has  been  using  during  the  trial  of  the  case. 

It  is  the  same  original  record  that  you  have  prob- 
479  ably  seen  Mr.  Daily  and  me  look  at  all  during  the 
case. 

THE  COURT:  What  is  it  you  want  to  point  out? 

MR.  KEANE:  Here  is  the  date  of  January  22  that 
shows  the  contractions.  This  is  the  date  of  the  day  before 
birth.  It  shows  every  type  of  thing  that  occurred  on  that 
day;  the  condition  of  the  cervix,  the  thinning  of  the  cervix, 
a  complete  medical  report  by  Fisher. 

We  go  to  the  next  page.  January  23  is  not  on  there. 
There  is  no  record  at  all  on  there  of  January  23  and  we 
have  this  sheet  appended  all  in  the  standard  handwriting 
of  one  person. 

The  reason  for  a  very  sound  inference  is  that  the  entry 
for  the  23rd  would  have  been  on  the  next  sheet.  This  is  a 
standardized  thing. 

I  think  the  jury  should  definitely  draw  a  conclusion  that 
that  is  a  new  sheet.  On  that  sheet,  there  is  not  one  single' 
bit  of  writing  the  same,  as  you  will  see.  There  is  a  total 
absence  of  January  23. 

MR.  WELCH:  It  doesn’t  mean  a  thing  in  the  world 
except  that  there  isn’t  any  there.  There  is  no  way  of 
showing  any  doctor  made  any  such  notations  as  this  on 
the  23rd  or  that  some  doctor  did  make  them  and  that  they 
have  been  destroyed. 

MR.  KEANE:  We  know,  Your  Honor,  on  the  nurse’s 
record  that  Dr.  Irani  made  the  record.  We  developed  this. 

On  January  23,  the  nurses  reported  Dr.  O’Donnell 
4S0  visited;  contractions  5  to  8  following — 

THE  COURT:  I  see  your  position. 

MR.  KEANE:  I  want  to  bring  this  to  your  attention. 
Dr.  Irani  performed  a  rectal  on  the  23rd.  He  performed 
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one  on  the  22nd.  It  is  the  exact  type  of  entry  that  would 
have  to  go  on  there. 

MR.  WELCH:  What  do  you  mean,  would  have  to  be 
made? 

THE  COURT:  The  matter  may  be  used  by  the  plain¬ 
tiffs  as  a  matter  of  argument  in  presenting  the  record  to 
the  jury  and  asking  the  jury  to  draw  a  deduction  from 
absences. 

I  take  it,  from  counsel’s  remarks,  that  he  is  intending  to 
go  to  the  extent  of  suggesting  to  the  jury  and  arguing 
to  the  jury  that  they  are  justified  in  drawing  and  should 
draw  the  deduction  from  the  fact  that  there  is  no  record, 
that  the  record  was  at  one  time  in  existence  and  has  been 
destroyed. 

It  may  be  rather  a  harsh  conclusion  to  ask  a  jury  to 
reach  against  a  reputable  institution  but  matters  of  deduc¬ 
tion  for  argument  in  support  of  a  request  for  a  deduction 
is  a  matter  that  the  Court  does  not  feel  it  should  limit,  if 
it  has  some  basis  in  reason  or  in  evidence  to  support  it. 
Consequently,  the  motion  for  a  mistrial  will  be  overruled. 

•  •  •  • 

481  MR.  KEANE :  I  think  if  Your  Honor  would  per¬ 
mit  it,  I  would  ask  him  one  question ;  if  there  is  any 
entry  on  January  23  and  then,  with  permission,  to  pass  this 
among  the  jury.  Am  I  entitled  to  do  that,  Your  Honor? 

THE  COURT :  Of  course,  in  my  opinion,  you  should  be 
permitted  to  do  that. 

MR.  WELCH :  Do  I  understand  that  the  Court  is  ruling 
that,  based  upon  what  counsel  has  here  shown,  that  the 
Court’s  ruling  is  that  this  is  probative  evidence  that  some¬ 
body  destroyed  a  part  of  this  record? 

THE  COURT:  I  think  it  is  evidence  from  which  an 
argument  could  be  made  that  the  records  were  in  existence 
because  of  custom  as  shown  by  the  existence  of  progress 
notes  for  dates  in  advance  and  subsequent  to  this  date  and 
an  absence  of  a  record  on  this  date — 
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*  *  •  * 

482  Q  Mr.  Schmelzer,  I  only  have  one  or  two  ques¬ 
tions  that  I  want  to  ask  of  you.  Would  you  look  at 

the  progress  report  for  January  22  and  tell  us  what  the 
entry  is?  A  January  22,  1947 — 9  a.m. — contractions  reg¬ 
ular.  I  can’t  make  that  out. 

Q  The  dot,  dot.  A  Since  S  a.  m.  and  irregularly  since 
2  p.  m. 

Q  2  p.  m. ;  that  means  since  2  p.  m.  January  21?  A 
All  right;  2  p.  m.  January’  21,  ’47. 

483  Q  Rectal,  isn’t  it?  A  Yes;  rectal. 

Q  Cx,  which  means  cervix  thinning  and  Sft, 
which  obviously  is  an  abbreviation  for  soft,  isn’t  it?  A  I 
wouldn’t  know.  I  would  say  thinning  and  something  else' 
which  is  indiscernible. 

Q  Os?  A  Os  posterior;  dilitation  not  made  out. 

Q  And  signed —  A  Signed  “Fisher”. 

Q  In  the  nurse’s  record  for  January’  23,  do  you  observe 
whether  Dr.  Irani  made  a  rectal?  That  is  the  next  day. 
A  The  23rd,  I  thought  you  were  looking  at. 

Q  On  the  23rd. 

On  the  nurse’s  record,  Form  25,  which  I  understand  is 
maintained  by  the  nurses,  I  will  ask  you  whether  or  not 
the  record  discloses  that  between  7:30  and  S  a  rectal  was 
given  by  Dr.  Irani,  from  that  sheet?  A  Yes.  On  the 
23rd,  you  have  asked.  I  w’ould  like  to  check  the  date. 
There  is  no  date  on  this  sheet. 

Q  I  beg  your  pardon.  A  Yes,  there  is,  between  7 :30 
and  8  a.  m.  a  rectal  by  Dr.  Irani. 

Q  P.  M.,  isn’t  it?  A  I  am  sorry.  Yes,  it  is 
4S4  p.  m. 

Q  Does  that  rectal  show  on  the  progress  report 
for  January  23,  the  date  of  the  birth? 

•  •  •  • 

THE  WITNESS :  The  progress  report  for  the  23rd  or 
the  nurse’s  report — 

•  •  •  • 
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Q  Progress  report.  A  No,  there  is  no  note  on  the 
23rd. 

Q  There  are  no  entries  for  the  23rd,  are  there? 

•  •  •  • 

THE  *  WITNESS :  There  is  no  record  on  that  sheet 
but  there  are  records  on  the  23rd. 

•  *  *  * 

Q  Whose  handwriting  are  these  entries  in  on  January 
24,  on  the  next  sheet,  January  27  and  January  29?  A  I 
don’t  know  whose  handwriting  that  is. 

Q  Whose  name  appears?  A  On  the  24th  it  was  Dr. 
0  ’Donnell. 

Q  And  on  the  27th?  A  I  don’t  know. 

485  Q  What  are  the  initials?  A  R.  0.  I 'don’t 
know  what  the  last  initial  is. 

Q  What  are  Dr.  O’Donnell’s  initials?  A  I  don’t  know 
— R.  0. 

Q  What  is  the  last  one?  A  O’Donnell. 

MR.  KEANE.  I  want  to  pass  this  amongst  the  jurors, 
calling  attention  to  the  progress  record  as  testified  to  down 
to  January  22.  January  22  gives  the  rectals  and  the  con¬ 
dition.  January  23  does  not  appear.  It  starts  with  the 
24th. 

I  call  particular  attention  of  the  jury  to  the  ink  and  the 
type  of  handwriting  and  I  ask  that  you  look  at  it  as  I 
pass  it  around. 

•  *  •  • 

Cross  Examination 

-  BY  MR.  WELCH : 

Q  I  ask  you  to  look  at  that  progress  record,  Mr.  Schmel- 
zer,  and  read  all  of  it  from  the  top  to  the  bottom, 
4S6  the  dates  on  which  there  are  progress  notes.  A 
January  7,  1947 ;  January  8,  1947 ;  January  9,  1947 ; 
January  9 — repeat,  a  second  item;  January  10;  January  13. 
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Q  Is  there  anything  on  there  for  the  11th  or  the  12th? 
A  No,  sir. 

Q  All  right.  A  January  13,  again,  another  entry  on 
the  13th;  January  15. 

Q  Is  there  anything  on  there  for  the  14th?  A  None 
for  the  14th;  January  17;  and  none  for  the  16th. 

Q  None  for  the  16th?  A  No  entry  on  the  16th.  No 
entry  on  the  ISth,  19  and  20th.  There  is  an  entry  on 
January  21;  one  on  January  22;  and  none  on  January  23. 

Q  All  right.  Because  there  isn’t  any  entry  on  there  of 
some  progress  note  by  an  intern,  Resident  or  physician, 
do  you  understand  that  somebody  in  the  hospital  destroyed 
records  of  notations  that  were  made  on  those  days?  A 
Absolutely  not. 

Q  Does  the  fact  there  is  no  resident,  intern  or  physi¬ 
cian  report  on  the  progress  note  on  the  ISth  indicate  there 
ever  was  one  and  somebody  destroyed  it?  A  No,  sir. 
There  seems  to  be  continuity  because  the  lines  are  spaced 
in  between  each  date  and  I  would  say  there  is  direct 
487  continuity. 

Q  Is  there  any  rule  or  regulation  at  Garfield 
Memorial  Hospital  or  any  other  hospital  that  you  know  of 
that  requires  a  resident,  physician  or  an  intern  to  make  a 
progress  entry  at  any  particular  time  about  any  particular 
thing  on  any  particular  day? 

•  •  •  • 

489  A  I  don’t  know  of  such  rule  or  regulation. 

Q  Who  does  decide  when  to  make  a  progress 
note  and  concerning  what  and  on  what  day?  A  Usually 
the  attending  physician. 

Q  Are  progress  notes  made  by  persons  other  than  the 
attending  physician?  A  It  could  be  the  house  physician, 
the  resident  or  the  intern. 

Q  And  at  whose  dictation  or  by  reason  of  whose  deci¬ 
sion  or  determination  or  by  reason  of  whose  judgment  is 
a  progress  note  entered  upon  the  record?  A  Usually  the 
attending  physician. 


187 


Q  In  that  hospital  record  relating  to  the  hospitalization 
of  Mrs.  Marshall,  particularly  with  reference  to  the  23rd 
day  of  January,  is  there  contained  in  different  places  a 
notation  or  notations  which  reflect  the  progress  of  the 
patient  during  that  day,  the  attention  she  received  and  by 
whom  and  at  what  time?  A  Yes.  I  would  say  that  there 
is  a  record  in  five  or  six  places,  other  than  the  progress 
record. 

There  is  one  on  the  summary  sheet  indicating  the  onset 
of  labor,  January  23. 

•  •  •  • 

490  On  the  labor  sheet  itself,  history  of  labor  dated 
January  23,  one  full  complete  sheet  which  is  common 
practice. 

On  the  treatment  and  physician’s  record,  there  are  two 
entries  on  January  23. 

On  the  graphic  chart  indicating  temperature,  pulse  and 
respiration,  there  is  an  entry  for  each  of  them  on  the 
23rd,  and  also  an  entry  regarding  stools  on  the  23rd. 

There  must  be  some  15  entries  on  the  nurse’s  record 
under  date  of  the  23rd  of  January,  *1947. 

I  believe  that  covers  the  gist  of  it. 

•  •  •  • 

498  Weldon  Audrey  Pdice 

•  •  •  * 

Q  Will  you  state  your  full  name,  Doctor?  A  Weldon 
Audrey  Price. 

•  •  •  • 

Q  What  is  your  specialty,  Doctor?  A  Pediatrics. 

4 

•  t  i  i 

499  Q  What  are  the  duties  of  an  obstetrician?  A 
An  obstetrician  is  a  physician  who  specializes  in  the  ’ 

care  of  pregnant  women  and  deliveries  of  babies. 

Q  And  after  the  baby  is  born,  speaking  of  a  baby,  the 


188 


duties  of  a  pediatrician  commence,  is  that  correct?  A 
That  is  right. 

Q  You  were  retained  by  'Mr.  and  Mrs.  Marshall  as  a 
pediatrician  to  care  for  the  infant,  Noel,  were  you  not? 
A  Yes,  I  was. 

•  •  •  • 

Q  Had  arrangements  been  made  prior  to  birth  by  the 
Marshalls  for  you  to  act  in  the  capacity  of  a  pediatrician, 
if  you  recall?  A  I  took  care  of  the  Marshalls’  other 
children.  They  had  two  other  children  before  Noel 

500  was  born  and,  during  the  time  that  I  was  taking 
care  of  those  children,  I  know  they  told  me  that 

they  were  going  to  have  a  baby  and,  naturally,  I  sup¬ 
posed  that  I  would  be  called  to  take  care  of  it. 

Q  Can  you  state,  in  reference  to  the  date  of  birth  of 
the  baby,  when  you  were  notified  that  the  baby  had  been 
born?  A  I  don’t  remember  the  exact  hour  and  date. 

Q  Not  the  hour;  was  it  morning  or  evening?  A  Morn¬ 
ing. 

Q  Was  it  in  early  morning  or  late  morning?  A  I 
don’t  remember. 

Q  Was  it  the  day  after  birth  or  the  day  of  birth? 
I  may  help  you  by  saying  the  baby  was  born  January  23. 
1947,  at  11  p.  m.  A  I  will  have  to  look  at  my  record 
and  see.  I  saw  the  baby  on  the  24th. 

Q  Does  it  indicate  the  time?  A  No. 

Q  What  would  be  your  best  estimate  as  to  about  what 
time,  during  the  day,  that  was;  morning  or  afternoon? 
A  I  would  rather  not  estimate  it  except  to  say  that  it 
was  in  the  morning  because  I  have  no  way  of  telling — 
Q  Maybe  I  can  help  you  here.  It  may  not  appear  but 
you  might  look  at  the  baby’s  pediatric  record  to 

501  refresh  your  recollection.  A  I  don’t  see  it  on 
here  that  I  could  tell  the  time  by. 

Q  There  is  one  entry  there.  I  don’t  know  whether  it 
indicates  the  time,  Doctor.  It  just  says  January  24. 
That  is  your  entry,  is  it  not?  A  That  is  right. 
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Q  And  that  possibly  is  your  first  visit  to  the  baby! 
A  That  is  right. 

Q  But  it  does  not  indicate  whether  it  is  morning  or 
afternoon?  A  That  is  correct. 

Q  Do  you  recall  or  do  your  records  indicate  who  noti¬ 
fied  you  to  come  to  the  hospital  to  see  the  baby?  A  Dr. 
O’Donnell  called  me. 

Q  At  your  home  or  at  your  office?  A  It  was  in  the 
morning.  It  would  have  to  be  at  my  home  because  I  am 
not  in  the  office  in  the  morning. 

Q  Had  you  arisen  that  morning  when  the  call  came? 
A  That  I  don’t  remember. 

•  •  *  • 

502  Q  Dr.  Price,  when  you  visited  the  hospital  on 
January  24,  you  made  some  entries  in  this  record, 

did  vou  not?  A  Yes,  I  did. 

Q  Would  you  read  the  first  entry  that  you  made  on 
the  day  of  January  24? 

•  •  •  • 

503  “Premature  female  infant.  No  evidence  of  con¬ 
genital  defect.  Heart  sound  of  good  quality.  Lungs 

50  percent  expanded.  Good  cry.” 

•  •  •  • 

Q  *  #  *  Is  50  percent  lung  expansion  normal  under 
the  circumstances? 

THE  WITNESS:  I  would  consider  it  to  be  so. 

*  #  •  • 

Q  Will  you  read  the  entry,  Doctor?  A  The  order  is 
under  date  of  1-24;  “Incubator;  oxygen  8  liters,  re¬ 
peat  hykinone,  milligrams  2.4  a  day,  and  1-25-47  at 

504  15,  IS  and  21  hours  offer  lactose  solution.  At  24 
hours,  begin  olac,  1  to  4  dilution  every  3  hours.” 

*  •  *  “  Amount  as  tolerated.  Clisis  40  cc;  2.5  percent 
glucose  in  saline  every  12  hours.” 

•  •  •  • 
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Q  Doctor,  what  is  the  medicine  known  as  hykinone? 
A  It  is  Vitamin  K. 

•  •  •  • 

Q  What  did  you  use  it  for  in  this  case,  Doctor?  A 
Well,  you  use  it  in  babies,  the  theory  being  that  there  is 
a  lowered  prothrombin  time,  particularly  in  premature 
babies  so  we  give  Vitamin  K  which  is  supposed  to  cor¬ 
rect  that  or  would  assist  in  correcting  that  condition. 

Q  What  is  low  prothrombin  time?  Will  you  explain 
that?  A  Well,  the  only  explanation  I  can  give  you  is 
that  it  has  to  do  with  one  of  the  factors  that  has  to  do 
with  coagulation  of  blood. 

•  •  •  * 

505  Q  In  a  premature  baby,  Doctor,  what  signifi¬ 
cance  would  low  prothrombin  time  have  as  far  as 

the  welfare  of  the  baby  is  concerned?  And  I  am  speak¬ 
ing  of  a  premature  baby.  A  What  significance  would  it 
have?  I  don’t  know  that  it  would  have  any  particular  sig¬ 
nificance  because  all  premature  babies  are  supposed  to 
have  a  relatively  low  prothrombin  time. 

Q  What  is  low  prothrombin  time.  Doctor?  I  didn’t 
catch  it,  Doctor.  A  It  is  just  a  measure  of  the  amount 
of  prothrombin  that  is  present. 

Q  What  is  prothrombin?  A  One  of  the  several  fac¬ 
tors  which  enter  into  the  coagulation  of  blood. 

Q  Dr.  Price,  what  quantity  of  hykinone  did  you  ad¬ 
minister?  A  2.4  milligrams. 

506  Q  Is  that  the  customary  dosage?  *  *  #  A  At 
that  particular  time  that  was  the  dosage — 

•  •  •  • 

508  Q  When,  Dr.  Price,  were  you,  for  the  first  time, 
notified  of  the  fact  that  Noel  had  been  delivered 
without  an  obstetrical  physician  present?  A  I  don’t 
have  any  record  of  being  notified.  I  can’t  say  whether  I 
was  or  was  not  notified. 
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•  •  •  • 

509  Q  Wheiji  you  visited  that  morning,  Dr.  Price, 
were  you  acquainted  with  the  fact  that  Noel  had 

been  delivered  or  bom  without  the  attendance  of  an 
obstetrical  physician?  A  I  said  I  don’t  remember  the 
details.  I  don’t  recall  whether  I  was  or  was  not  in¬ 
formed. 

•  •  •  • 

Q  Is  the  administration  of  hyldnone  to  premature 
infants  considered  careful,  skillful  practice  in  accordance 
with  procedures  prevailing  in  the  District  of  Co- 

510  lumbia  and  vicinity  at  around  January  23,  1947? 

MR.  WELCH:  If  the  Court  please,  I  object  to 
the  question.  •  •  • 

•  •  •  • 

513  MR.  KEANE:  I  could  answer  that  a  little  bit 
better.  First,  I  should  say  we  do  not  consider  Dr. 

Price  was  in  any  way  negligent.  He  did  what  he  could 
when  he  was  first  notified. 

514  THE  COURT:  That  is  not  in  issue. 

MR.  KEANE:  •  *  •  The  point  is  he  was  not 
notified  at  the  time  of  birth  to  be  there  for  birth.  The 
obstetrician  was  not  there  to  give  hykinone.  Hykinone 
was  not  given  at  birth  and  if  it  is  not  given  immediately 
at  birth,  it  has  no  effect.  It  has  to  be  given  and  then 
followed.  Dr.  Price  naturally  followed  it  but  it  was  not 
given  in  time  and  we  have  testimony  that  this  adminis¬ 
tration  of  hykinone  was  absolutely  ineffective  and,  if  it 
had  been  given,  the  extent  of  the  damage,  if  any,  would 
have  been  reduced  to  a  point  where  recovery  could  have 
been  had. 

*  •  •  • 

525  THE  COURT:  The  doctor  may  answer. 

•  •  •  # 

Q  Doctor,  will  you  state  whether  or  not,  in  your  medi¬ 
cal  opinion,  the  administration  of  hykinone,  otherwise 
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known  as  Vitamin  K,  by  the  physician  attending  the  de¬ 
livery  of  a  premature  baby  is  considered  good  medical, 
good  careful  medical  procedure  in  the  District  of 

526  Columbia  and  nearby  vicinities? 

MR.  WELCH:  If  the  Court  please,  I  submit 
that  is  exactly  the  question  to  which  Your  Honor  sus¬ 
tained  an  objection  and  I  must  make  further  objection 
to  it. 

•  •it 

THE  WITNESS:  I  wouldn’t  be  too  sure  what  the 
correct  answer  would  be  because,  in  my  experience  going 
around  various  hospitals,  seeing  babies  delivered  by  vari¬ 
ous  doctors,  I  haven’t  found  it  to  be  a  universal  practice. 

•  *  *  • 

Q  What  percentage,  Doctor,  of  the  physicians 

527  you  are  acquainted  with  follow  such  a  procedure? 

MR.  WELCH:  If  the  Court  please,  I  object  to 
that.  It  is  highly  improper. 

THE  COURT :  He  may  answer,  if  he  knows. 

THE  WITNESS:  I  would  only  guess  at  that,  I  mean, 
and  my  guess  would  be  50-50 — 

•  •  •  • 

Q  There  came  a  time,  Doctor,  when  you  called  a  neu¬ 
rologist,  did  there  not?  A  That  is  correct. 

Q  To  consider  Noel  Marshall’s  case?  A  That  is 
correct. 

Q  What  was  his  name.  Doctor? 

•  #  •  • 

528  A  He  is  a  neurologist,  yes.  His  name  is  Vasi- 
lios  Lambros. 

Q  And  at  that  time,  when  Dr.  Lambros  was  brought  in 
for  consultation,  was  Noel  hospitalized  anywhere?  A 
She  was  at  Children’s  Hospital. 

•  •  *  • 
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Q  Did  you  visit  Noel  while  in  Children’s  Hospital? 
A  I  did. 

Q  And  were  you  there  when  Dr.  Lambros  made  the 
examination?  A  No. 

Q  Did  you  thereafter  consult  with  Dr.  Lambros?  A 
I  talked  to  him  about  the  case. 

Q  Did  there  come  a  time  when  you,  in  consultation 
with  Dr.  Lambros,  made  a  diagnosis  of  Noel’s  condition 
at  around  May  30,  1947  ?  A  It  would  be  around  the  28th 
to  the  30th,  somewhere  along  there. 

•  *  •  • 

529  Q  Do  I  understand  you  to  indicate  that  you  did 
not  make  a  diagnosis  but  that  Dr.  Lambros  made 

it?  A  That  is  correct. 

Q  Did  you  concui  with  Dr.  Lambros  in  his  diagnosis? 
A  I  concurred  with  him  so  far  as  the  baby’s  physical 
findings  wrere  concerned  but  not  necessarily  so  far  as  his 
conclusions  were  concerned. 

Q  His  conclusion,  if  I  recall,  was  “Birth  injury” — 
MR.  WELCH:  Just  a  minute,  if  the  Court  please.  I 
object  to  counsel  repeating  Dr.  Lambros’  testimony  for 
the  edification  or  the  enlightenment  or  interrogation  of 
the  witness.  It  is  highly  improper. 

MR.  KEANE :  May  we  approach  the  bench,  Your 
Honor? 

530  THE  COURT :  You  may. 

(Thereupon,  counsel  approached  the  bench  and 
the  following  proceedings  were  had  out  of  the  hearing  of 
the  jury:) 

MR.  KEANE :  At  this  point,  and  I  possibly  will  excite 
Mr.  Welch,  but  I  wTant  the  record  to  show  that  every  doc¬ 
tor  has  indicated  an  obvious  unwillingness  to  testify  as 
to  facts  and,  under  the  Federal  rules,  we  have  a  right  to 
cross-examine. 

In  addition,  I  can  say  that  this  witness  has  taken  me 
completely  by  surprise  and  I  can  show  you  not  alone 
surprise,  Your  Honor,  but  he  has  actually  told  a  false- 


194 


hood-  There  is  his  own  signature  where  he  concurs 
(indicating). 

I  ask  that  the  record  show  the  absolute  uncooperative 
efforts  of  the  physicians  who  have  testified  in  this  case. 

MR.  WELCH:  Have  you  finished  talking? 

MR.  KEANE :  Yes. 

THE  COURT:  Just  a  moment.  Will  you  point  out 
the  matter  that  you  are  referring  to? 

MR.  KEANE:  This  is  a  Group  Health  Statement  that 
Mr.  Marshall  is  required  to  file  to  receive  the  insurance 
benefits  for  the  hospitalization  of  his  children.  The  doc¬ 
tor  is  required  to  sign  it.  (Reading:)  “W.  Price.  Rou¬ 
tine  check  for  progress — cerebral  birth  injury/’ 

I  ask  the  privilege  of  confronting  him  with  that 
531  statement  and  cross-examining  him. 

THE  COURT :  Under  what  theory  are  you  sug¬ 
gesting  or  do  you  request  that  you  be  permitted  to  treat 
Dr.  Price  as  a  hostile  witness?  Is  that  what  you  sug¬ 
gest? 

MR.  KEANE:  A  hostile  witness  and  unwilling  wit¬ 
ness.  “Unwilling”  is  contained  right  in  the  Federal  rule. 
WTien  a  witness  shows  unwillingness,  I  have  a  right  to 
ask  leading  questions.  As  a  surprise  witness,  I  have  a 
right  to  confront  him  with  an  inconsistent  statement.  I 
think  it  is  Rule  43. 

THE  COURT:  43(b). 

I  will  permit  the  examination. 

MR.  WELCH:  May  I  be  heard? 

THE  COURT:  You  may. 

MR.  WELCH:  I  submit  there  is  no  evidence  up  to 
this  moment  that  this  doctor  is  an  unwilling  or  hostile 
witness. 

I  submit  further  that  he  completely  and  fully  answered 
the  questions  propounded  by  counsel  with  respect  to  con¬ 
currence  in  the  findings  of  Dr.  Lambros.  He  said,  “I 
concurred  with  him  in  his  physical  findings  but  not  neces¬ 
sarily  in  his  conclusions.” 
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There  is  nothing  to  show  that  that  is  in  any  way  a 
hostility  or  an  unwillingness  to  answer. 

I  submit,  if  the  Court  please,  that  he  is  just  taking 
that  position  because  everybody  does  not  answer 

532  questions  the  way  he  wants  them  answered,  they 
are  hostile.  That  is  certainly  not  so.  This  Court 

must  be  satisfied  that  the  witness  has  evidenced  some  hostil¬ 
ity,  not  just  that  counsel  feels  he  is  not  getting  the  answers 
he  wrants  and,  therefore,  the  witness  is  hostile. 

THE  COURT:  I  think  the  evidence  that  has  been 
adduced  by  the  plaintiffs  indicates  some  unwillingness  on 
the  part  of  the  witness. 

MR.  WELCH:  What  evidence?  You  mean  this  thing 
(indicating)  ? 

THE  COURT:  Yes. 

MR.  WELCH:  I  haven’t  seen  it.  What  is  it? 

(The  document  was  handed  counsel.) 

MR.  WELCH:  This  doctor  has  not  said  that  he  did 
not  agree  that  this  baby  had  a  cerebral  birth  injury. 
You  must  bear  in  mind  this  man  is  a  pediatrician.  He 
sent  this  baby  to  Dr.  Lambros  to  find  out  what  was 
wrong.  He  doesn’t  have  to  make  a  diagnosis.  Dr.  Lam¬ 
bros  is  the  one  who  makes  it.  He  did  not  know  whether 
the  baby  had  a  cerebral  hemorrhage  or  injury  and  that 
is  why  he  sent  the  baby  to  Dr.  Lambros. 

THE  COURT:  That  was  a  conclusion  of  Dr.  Lambros 
as  to  whether  the  cerebral  birth  injury  could  be  said  to 
be  a  conclusion.  The  doctor  has  testified  he  did  not 
agree  with  the  conclusion. 

MR.  WELCH :  He  said — not  necessarily  with 

533  all  of  the  doctor’s  conclusions  and  he  didn’t  say 
that  he  didn’t  agree  with  it.  I  have  no  objection 

to  him  asking  the  doctor  directly,  *  *  What,  in  his  opinion, 
was  the  baby’s  condition  at  the  time”  and  finding  out 
whether  the  doctor  thought  that  the  baby  had  a  cerebral 
birth  injury.  I  say  that  he  is  taking  the  position  of  a 
right  to  cross-examine  because  he  wants  to  ask  leading 
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questions.  There  is  no  evidence  that  this  doctor  is  hos¬ 
tile. 

THE  COURT:  I  have  indicated  that  I  would  exer¬ 
cise  some  liberality  in  permitting  examination  of  doctors 
in  this  case  under  all  the  circumstances  which  existed. 
I  think  I  will  permit  the  examination  on  that  basis. 

#  •  •  • 

Q  Doctor,  I  show  you  a  photostatic  copy  of  a  form 
issued  by  the  Equitable  Life  Insurance  Company  of  the 
United  States  entitled,  “Statement  of  claim  for  group 
medical  expense  benefits”,  and  ask  you  if  your  signature 
does  not  appear  on  that  statement? 

MR.  WELCH:  Before  you  say  anything,  Doctor,  I 
object  to  the  use  of  any  such  document  as  this  and  I 
object  to  the  part  of  counsel’s  statement  that  this  is  an 
official  record  of  anybody.  I  think  if  there  is  an 
534  official  record,  it  should  be  produced,  not  a  photo¬ 
static  copy  that  none  of  us  know  where  it  came 

from. 

MR.  KEANE:  I  am  not  offering  it  in  evidence. 

MR.  WELCH:  You  were  asking  the  doctor  to  use  it 
to  put  it  in  in  a  circuitous  way  and  it  is  improper  to  do  so. 

THE  COURT:  He  may  answer  the  question. 

THE  WITNESS:  What  is  the  question  now? 

BY  MR.  KEANE : 

Q  Is  that  your  signature?  A  Yes,  that  is  my  signa¬ 
ture. 

Q  That  is  your  handwriting  is  it  not?  A  That  is 
mine,  that  is  correct. 

Q  What  is  the  date  that  writing  was  made?  A  March 
S,  1948. 

Q  Will  you  road  that  portion  in  your  handwriting? 
A  It  says,  “Routine  check  for  progress — cerebral  birth 
injury.” 

Q  WTiat  does  the  term  “birth”  indicate,  Doctor,  medi¬ 
cally?  WTiat  does  it  include?  A  “Birth”  includes  all 
the  processes  involved  between  the  time  when  the  baby 
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begins  to  leave  the  uterus  and  the  time  when  it  emerges 
in  the  outside  world. 

Q  Doctor,  I  notice  in  the  record  that  Noel,  shortly 
after  birth,  developed  an  edemic  condition,  some  edema 
and  then  here  we  have  an  entry  that  Dr.  Platt 

535  refused  to  give  clisis  to  baby  because  of  edema. 
What  is  edema?  A  Edema  is  excessive  salivary 

accumulation  of  fluid  in  the  tissue. 

Q  It  makes  the  tissues  puffy?  A  That  is  correct. 

Q  And  to  a  layman,  it  would  appear  to  be  watery,  is 
that  correct?  A  Right. 

Q  Do  you  recall,  Doctor,  what  portions  of  the  body 
were  edemic  when  Noel  was  in  the  hospital?  A  No,  I 
do  not. 

Q  You  do  not  recall?  A  No,  I  don’t  recall  the  exact 
spots. 

Q  What  is  a  clisis?  A  It  means  the  administration 
of  fluid  by  a  needle  under  the  skin,  subcutaneous,  under 
the  skin;  the  administration  of  various  fluids. 

Q  In  other  words,  it  is  another  way  of  feeding?  A 
That  is  correct. 

Q  When  you  first  saw  the  baby  on  your  visit  of 
January  24,  was  its  color  good  or  bad?  A  Its  color  was 
good. 

Q  And  shortly  thereafter,  Noel  went  into  a  condition 
of  jaundice,  did  she  not?  A  Noel  did  have  jaundice, 
yes. 

536  Q  According  to  the  record,  it  went  on  for  sev¬ 
eral  days,  did  it  not?  A  That  is  correct. 

Q  What  was  the  jaundice  condition?  Can  you  de¬ 
scribe  it,  if  you  recall,  and  what  it  looked  like?  A  Jaun¬ 
dice  generally  means  yellow  skin  due  to  the  increased 
amount  of  bilirubin  in  the  blood  and  tissues. 

Q  What  is  bilirubin?  A  Bilirubin  is  one  of  the  bile 
pigments  which  is  a  normal  condition  in  infants  and  seen 
more  commonly  in  premature  infants  than  it  is  in  term 
babies. 
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Q  There  are  certain  tests,  are  there  not,  Doctor,  to 
determine  whether  it  is  a  bilirubin  condition?  A  Hyper¬ 
bilirubin  ademia,  that  is  what  you  mean? 

Q  I  had  in  mind  the  Vandenberg  test.  What  is  that? 
A  The  Vandenberg  test  is  a  test  to  determine  how  much 
bilirubin  is  present  and  approximately  where  it  came 
from,  the  cause  of  it. 

Q  There  is  some  other  cause  for  jaundice  condition, 
is  there  not?  A  Numerous  causes  for  jaundice. 

Q  Will  you  state  a  few  of  them?  A  Well,  congenital 
atresia  of  the  bile  ducts. 

Q  Do  you  recall  any  more?  A  Stones  in  the  com¬ 
mon  bile  duct. 

537  Q  My  point  is,  Doctor,  there  are  causes  other 
than  the  bile  duct  that  cause  jaundice,  are  there 
not?  A  Correct. 

538  Q  What  are  some  of  those?  A  Liver;  disease 
of  the  liver. 

Q  I  am  eliminating  the  liver  and  the  bile  duct.  I  am 
saying  eliminating  that  area  of  the  body  are  there  any 
other  areas  of  the  body  from  which  a  jaundice  condition 
can  follow  because  of  disorders  in  other  areas?  A  Ex¬ 
cessive  hemolysis. 

Q  What  is  that?  A  Destruction  of  the  red  blood 
cells. 

Q  Doctor,  let’s  go  to  the  next  question. 

These  tests  to  determine  what  the  cause  of  jaundice  is 
are  known  as  seriological  tests,  are  they  not?  A  That 
is  correct. 

Q  You  mean  you  take  serum  from  the  body  and  you 
test  that  serum  and  you  can  find  certain  things  in  it  to 
indicate  what  the  cause  of  the  jaundice  might  be,  isn’t 
that  correct?  A  Right. 

Q  And  you  finally  boil  it  down  to  an  icteric  index,  do 
you  not,  to  determine  just  what  is  causing  the  jaundice? 
A  Correct. 
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Q  Icteric  means  jaundice,  doesn’t  it?  A  Index  as  to 
quantity. 

Q  As  to  the  quantity  of  what?  A  The  amount  of 
bilihumin  present  in  the  blood. 

539  Q  And  something  other  than  bilihuman,  too, 
isn’t  it,  doctor?  A  So  far  as  I  know  that  is  what 

it  determines. 

MR.  KEANE:  That  is  all;  thank  you,  doctor,  very 
much. 

Cross  Examination 

BY  MR.  WELCH: 

*  •  •  • 

Q  And  as  I  understood  your  answer  you  did  not  dis¬ 
agree  with  Dr.  Lambros’  diagnosis.  You  said  that  you 
didn’t  necessarily  agree  with  all  of  his  conclusions?  A 
That  is  right. 

Q  Was  that  substantially  what  you  said?  A 

540  That  is  right. 

Q  You  were  shown  an  insurance  paper,  Group 
Health  Insurance  paper. 

On  the  line  provided  for  some  notation  with  respect 
to  diagnosis  you  say  you  wrote  in  your  own  handwriting, 
“Routine  check  for  progress — cerebral  birth  injury.”  A 
That  is  correct. 

Q  Was  cerebral  birth  injury  your  diagnosis  or  Dr. 
Lambros’  diagnosis?  A  Dr.  Lambros’  diagnosis. 

Q  And  that  is  the  diagnosis  that  you  had  in  mind 
when  you  answered  Mr.  Keane’s  question  and  said  that 
you  did  not  disagree  with  his  diagnosis  but  that  you 
didn’t  necessarily  agree  with  all  of  his  conclusions,  is 
that  correct?  A  That  is  correct. 

Q  Now,  doctor,  I  think  it  is  fair  to  be  given  an  oppor¬ 
tunity  to  explain  to  the  jury  just  what  you  meant  by  that 
answer.  Do  you  care  to  do  it?  A  You  mean  about  the 
cerebral  birth  injury? 
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Q  Your  answer  was  you  didn't  disagree  with  Dr. 
Lambros’  diagnosis  but  you  did  not  necessarily  agree 
with  all  of  his  conclusions.  Just  what  did  you  mean  by 
that?  A  Well,  I  meant  this:  Cerebral  birth  in- 

541  jury —  #  *  *  is  a  term  that  has  been  used  very 
loosely,  I  mean  as  a  general  term  to  cover  many 

conditions,  and  by  cerebral  birth  injury  we  don’t  mean 
that  necessarily  somebody  injured  the  baby  but  that  just 
in  the  normal  passage  of  the  baby’s  head  through  the 
birth  canal  that  conditions  may  arise  there  which  might 
later  on  in  the  baby’s  life  cause  symptoms. 

•  •  •  • 

Q  When  you  speak  of  the  injury’  that  often  occurs, 
particularly  in  prematures,  during  the  course  of  birth, 
will  you  tell  the  jury  just  what  you  mean  by  injury  that 
occurs  during  the  course  of  birth  and  what  it  is  in  the 
physical  aspect  of  the  premature  child  and  the  mother 
that  causes  these  injuries  you  have  in  mind?  A  Well, 
the  premature  baby’s  head  is  softer;  the  brain  is  softer; 
the  supporting  structures  are  more  fragile;  the  blood¬ 
vessel  walls  are  more  fragile;  the  smallness  of  the  baby’s 
head  does  not  lend  itself  to  so-called  normal  moulding 
by  the  pelvic  structure  as  it  passes  through  the 

542  birth  canal  so  that  the  stress  and  strain  is  not 
usually  like  it  would  be  in  a  term  baby. 

And  it  is  felt  that,  as  a  result  of  these  factors  in  a 
premature  baby,  that  as  a  result  of  these  changes  in  the 
supporting  structure  that  bleeding  might  occur  within  the 
skull — it  may  be  a  minimal  amount  or  it  may  be  a  large 
amount — and  as  a  result  the  baby  may  develop  symptoms 
and  signs  in  later  life. 

Q  In  other  words  that  brain  injury  occurs  in  these 
cases  during  course  of  birth  by  reason  of  the  pressure 
and  the  musculature  of  the  mother  against  the  undevel¬ 
oped  head  of  the  child?  A  That  is  correct. 

Q  And  in  this  case  is  it  not  your  opinion  that  that  is 
what  caused  the  injury  to  little  Noel?  A  I  can’t  be 
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sure.  I  mean  I  felt  all  along  that  the  cyantoie  spells 
that  the  baby  had  probably  had  something  to  do  with  the 
development  of  its  nervous  complaints. 

•  *  •  • 

Q  As  I  understand  it,  it  is  a  matter  of  progression; 
one  thing  causes  another,  and  then  the  next  resulted  in 
further  damage,  is  that  what  you  mean,  doctor?  A  That 
is  right. 

543  Q  In  other  words  the  injury  during  the  passage 
of  the  head  through  the  uterus  and  birth  canal  in 

turn  later  on  resulted  in  this  cyanotic  condition,  which  in 
turn  caused  further  brain  damage?  A  That  is  correct. 

*  •  *  * 

Redirect  Examination 
BY  MR.  KEANE: 

Q  In  other  words,  it  was,  in  your  opiinon,  some  trau¬ 
matic  element  that  came  in  contact  with  Noel’s  tender 
skull  while  she  was  passing  through  the  birth  canal,  did 
I  understand  that?  A  I  wouldn’t  say  there  was  some 
abnormality  in  the  brain.  The  term  cerebral  injury  is 
used  loosely.  We  can’t  conclude  a  number  of  conditions 
and  you  just  can’t  be  sure.  No  one  will  ever  know 
unless  this  child  ever  came  to  autopsy  just  what  did  go 
on  there,  so  I  can’t  say  what  went  on. 

Q  I  am  not  asking  you  to  be  sure,  doctor;  I  wouldn’t 
ask  you  to  do  that. 

I  am  asking  you  if  it  has  been  your  continuing  opinion 
that  it  was  not  the  bump  on  the  head  on  the  table  that 
Mrs.  Marshall  complained  of,  but  it  is  your  opinion,  based 
upon  the  reasonable  probabilities,  that  this  tender  skull 
struck  or  came  in  contact  with  some  outside  element 
which  caused  damage,  whether  slight  or  more,  in 

544  the  brain.  A  That  is  not  what  I  meant. 

Q  What  do  you  mean?  A  What  I  was  trying  to 
say  was  this,  that  although  we  use  “birth  injury”  as  an 
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all-inclusive  term,  I  still  cannot  be  sure  whether  there  was 
any  actual  injury  due  to  the  process  I  mentioned,  or 
whether  this  child  had  some  congenital  anomaly  of  the 
brain  structure  which  would  result  in  just  about  the  same 
symptoms,  and  for  want  of  a  better  term  we  use  the  term 
“birth  injury.” 

Q  Now,  doctor,  on  your  report  you  said,  “No  evidence 
of  congenital  defect.” 

You  examined  the  child  at  that  time,  did  you  not? 
A  That  is  right. 

Q  And  you  examined  the  mother?  A  No,  I  didn’t 
examine  her. 

Q  You  knew  her  history,  didn’t  you?  A  Y"es. 

Q  You  knew  she  had  twro  previous  children  that  were 
healthy,  did  you  not?  A  That  is  correct. 

Q  You  were  acquainted  with  her  RH  factor,  that  it 
was  positive,  weren’t  you,  doctor?  A  With  her  RH 
factor?  I  don’t  remember  whether  she  was  positive  or 
negative. 

Q  You  looked  at  these  records,  did  you  not, 
545  when  you  were  called  into  the  case?  A  Yes.  It 
says,  “RH  positive.” 

Q  Doctor,  isn’t  it  true  that  there  are  three  distinct 
classifications  of  causes  of  intracranial  hemorrhage? 
Isn’t  there  the  foetal  disease  group;  the  asphyxia  group; 
and  the  traumatic  group.  Does  that  refresh  your  recol¬ 
lection? 

MR.  WELCH:  The  doctor  didn’t  say  he  needed  you 
to  refresh  his  recollection. 

MR.  KEANE :  He  indicated  by  his  silence  that  he  did. 

THE  COURT:  You  may  answer  the  question. 

BY  MR.  KEANE: 

Q  Isn’t  that  correct?  A  Would  you  state  that  again? 

Q  That  the  three  recognized  groups  among  medical 
men,  constituting  the  cause  of  intracranial  hemorrhage  in 
premature  children,  are  as  follows:  Foetal  disease;  as¬ 
phyxia;  and  traumatic?  A  Well,  if  you  said  anoxia,  I 
might  agree  with  you. 
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Q  Anoxia  instead  of  asphyxia?  A  Yes. 

Q  The  word  “injury”  certainly  wouldn’t  include 
foetal,  would  it,  doctor?  Birth  injury,  within  the  limita¬ 
tion  of  ordinary  medical  definitions,  doesn’t  include  foetal 
disease,  does  it?  A  No. 

546  Q  And  it  doesn’t  include  anoxia  or  asphyxia, 
does  it?  A  It  could  include  the  effect  of  anoxia. 

Q  What  does  the  word  traumatic  mean  medically? 
A  Trauma  means  injury. 

Q  Do  these  records  show  that  Noel  was  ever  given, 
while  she  was  in  the  hospital,  a  seriological  test  to  de¬ 
termine  the  cause  of  that  jaundice? 

MR.  WELCH :  I  object  to  that.  It  has  nothing  to  do 
with  the  issues  in  this  case,  and  he  is  now  going  into  a 
field  of  the  care  of  Noel  long  after  her  birth  and  while 
she  was  a  patient  in  the  hospital  and  a  patient  of  Dr. 
Price  himself. 

MR.  KEANE:  The  doctor  has  testified  the  jaundice 
was  caused  by  a  bile  duct.  I  don’t  know,  and  that  may 
be  so,  but  the  only  way  to  test  is  by  seriological  tests. 

MR.  WELCH:  The  doctor  didn’t  say  any  such  thing. 

MR.  KEANE:  What  are  you  shaking  your  head  for? 

MR.  WELCH:  The  doctor  didn’t  say  any  such  thing. 

MR.  KEANE:  I  asked  why  were  you  shaking  your 
head. 

MR.  WELCH:  Apparently  because  he  didn’t  agree 
with  your  misstatement. 

THE  COURT:  Just  a  moment.  The  Court  will  rule 
on  the  objection.  The  Court  will  sustain  the  objection. 

MR.  KEANE:  I  have  no  further  questions. 
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Crass  Exami/riation 


BY  MR.  WELCH: 

Q  I  just  want  to  ask  you  one  question.  Mr.  Keane 
just  show-ed  you  something  a  moment  ago  and  asked  you 
if  when  you  first  saw-  Noel  you  didn’t  make  a  notation 
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that  there  was  no  evidence  of  something;  what  was  it, 
Mr.  Keane? 

•  •  •  • 

THE  WITNESS:  No  evidence  of  congenital  defect. 
Q  When  did  you  make  the  notation  that  there  was  no 
evidence  of  congenital  defect?  A  That  was  the  initial 
examination  that  I  made. 

Q  When  you  first  saw  the  baby  on  January  24?  A 
That  is  correct. 

Q  And  at  that  time  the  baby  looked  to  be  a  normal, 
healthy,  good  condition,  premature  baby.  All  of  these 
evidences  of  congenital  defects,  as  you  think  they  are, 
developed  later?  A  That  is  correct. 

Redirect  Examination 

BY  MR.  KEANE : 

•  •  •  • 

548  Q  Doctor,  you  said,  in  answer  to  Mr.  Welch’s 
questions,  that  when  you  examined  the  baby  on 

your  first  visit,  and  found  no  congenital  defects,  that 
thereafter  you  observed  some.  Did  you  say  that? 

•  •  •  • 

549  THE  WITNESS:  No,  I  didn’t. 

*  •  •  • 

Q  Did  you  say  that  you  later  found  evidence  of  con¬ 
genital  defects?  A  No,  I  did  not. 

Q  In  other  words,  you  didn’t  find  any  evidence  of  con¬ 
genital  defects  thereafter?  A  No. 

•  •  #  • 

Recross  Examination 

BY  MR.  WELCH : 

Q  Now,  doctor,  so  that  we  will  know  what  your  testi¬ 
mony  was — apparently  Mr.  Keane  didn’t — 

MR.  KEANE:  It  is  hard  to  follow. 
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BY  ME.  WELCH : 

Q  Was  it,  that  in  your  opinion,  the  conditions  which 
have  developed  in  the  baby,  and  which  have  been  char¬ 
acterized  in  the  broad  way  of  “birth  injury,”  are  evi¬ 
dence  or  symptoms  which  lead  you  to  believe  that  her 
condition  is  likely  the  result  of  a  congenital  disturbance 
in  the  brain  or  a  congenital  deficiency  in  the  brain? 

A  I  think  that  that  is  strongly  possible. 

550  Q  And  that  was  your  opinion  at  the  time  you 
said  that  you  didn’t  necessarily  agree  with  all  of 
Dr.  Lambros’  conclusions?  A  That  is  correct. 

•  #  *  • 

Redirect  Examination 
BY  MR.  KEANE : 

Q  Did  you  ever  record  in  writing  amongst  your  rec¬ 
ords,  or  any  other  records,  that  statement  you  just  made? 

MR.  WELCH :  That  is  immaterial,  if  the  Court  please, 
whether  he  has  ever  made  any  recordation  of  it  or  not. 
I  think  that  is  improper. 

MR.  KEANE :  I  submit  I  have  a  right  to  know  if  it  is 
in  his  personal  records  that  he  has  in  his  hands. 

THE  COURT:  You  may  answer. 

THE  WITNESS:  It  isn’t. 

•  •  •  • 

553  George  Cable  Marshall 

m  •  •  • 

Direct  Examination 
BY  MR.  KEANE : 

Q  Will  you  state  your  full  name?  A  George  Cable 
Marshall. 

•  •  •  • 

Q  Do  you  have  any  profession?  A  I  am  a  regis¬ 
tered  pharmacist. 
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Q  And  Abbott  Laboratory  is  what  type  of  organiza¬ 
tion?  A  They  are  pharmaceutical;  pharmaceutical  and 
chemical  manufacturers. 

557  Q  Did  there  come  a  time  when  you  employed 
Dr.  Parker  to  take  care  of  vour  wife?  A  There 

did. 

Q  What  arrangements  did  you  make  at  that  time  with 
Dr.  Parker?  *  *  •  A  That  he  w^as  to  take  care 

558  of  my  wife  during  her  pregnancy  and  be  present 
at  delivery,  or  generally  to  take  care  of  her  through 

the  whole  entire  pregnancy. 

•  •  •  • 

Q  Did  you  thereafter  make  arrangement  wdth  Dr. 
Price  to  act  as  a  pediatrician?  A  I  did. 

Q  And  that  for  a  consideration?  A  That  also  for  a 
consideration. 

Q  How  long  prior  to  birth  had  you  retained  the  serv¬ 
ices  of  Dr.  Price?  A  Approximately  four  months. 

Q  Mr.  Marshall,  did  there  come  a  time  when  Dr. 
Parker  left  the  city?  A  Yes,  there  did. 

Q  Where  did  he  go?  A  I  understand  he  went  to 
Florida. 

Q  And  what  was  your  wdfe’s  condition  about  that 
time?  A  She  was  in  Garfield  Hospital. 

Q  Where  she  had  been  admitted  on  what  day?  A 
She  was  admitted  on  January  7,  1947. 

Q  WTiat  did  Dr.  Parker  do,  if  anything,  in  regard  to 
the  care  of  Mrs.  Marshall  while  he  was  in  Florida?  A 
He  turned  Mrs.  MarshalPs  care  over  to  Dr.  Roger 

559  O’Donnell. 

Q  Did  you,  prior  to  January  23,  1947,  have 
occasion  to  visit  your  wife  while  she  was  in  the  hospital? 
A  I  visited  her  dailv;  sometimes  twice  dailv. 

Q  And  during  those  visits  did  you  see  Dr.  O’Donnell 
call?  A  No,  I  didn’t. 

Q  In  other  words,  you  happened  not  to  be  there  when 
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he  called?  A  I  made  my  visits  during  the  afternoon 
and  evening  visiting  hours. 

•  •  •  • 

Q  At  the  time  that  your  wife  was  admitted  to  the 
hospital  on  January  7,  did  you  accompany  her?  A  I  did. 

Q  Did  you  talk  with  anybody  at  or  about  the  time  of 
her  admission? 

•  •  •  • 

560  Q  Did  you  sign  any  papers,  if  you  recall?  A 
I  remember  there  were  papers;  yes,  I  must  have 

signed  them  if  I  was  required  to  do  so. 

Q  What  were  they?  A  The  admittance  papers. 

•  •  •  • 

561  Q  Directing  your  attention  to  the  evening  of 
Januarv  23,  1947,  did  you  visit  your  wife?  A  I 

did. 

Q  About  what  time  of  the  evening  was  that? 

562  A  I  came  in  shortly  after  seven  o’clock. 

Q  And  what  did  you  do?  A  I  went  to  my 
wife’s  room. 

Q  Don’t  tell  us  what  you  and  your  wife  said,  but  did 
you  do  anything  physically?  Did  you  sit  down?  A  Oh, 
I  sat  down. 

Q  Or  hold  her  hand?  A  I  greeted  her  and  was 
there  to  keep  her  company. 

Q  How  long  would  you  say  you  were  there?  A  I 
remained  there  until  approximately  9:30. 

Q  How  long  would  that  be  all  told  that  you  were  in 
the  area  of  her  room?  A  About  two  hours  and  a  half. 

Q  And  that  would  take  what  time  of  the  night?  A 
From  around  7 :00  until  9 :30  p.  m. 

Q  Were  you  there  when  a  doctor  of  the  hospital  vis¬ 
ited  the  room?  A  I  was. 

Q  What  time  did  he  visit?  A  The  first  time  he  came 
in  approximately  7 :30. 

Q  And  what  did  he  do  then,  if  you  saw  him?  A  He 
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asked  me  to  leave  the  room;  that  he  wanted  to  make  an 
examination  of  Mrs.  Marshall. 

Q  Will  you  speak  up?  A  He  asked  me  to  leave 
the  room,  that  he  wanted  to  make  an  examination 

563  of  Mrs.  Marshall  at  that  time. 

Q  And  where  did  you  go?  A  I  went  into  the 

corridor. 

Q  And  did  you  see  him  come  out  of  the  room,  if  you 
recall?  A  I  must  have — I  don’t  have  the  image  right 
before  me,  but  he  must  have  come  out  because  I  was  told 
later  that  I  might  return  to  my  wife’s  room. 

Q  Did  you  talk  to  him  at  that  time?  A  Not  at  that 
time,  Mr.  Keane,  other  than  what  one  might  say  to  a 
doctor. 

Q  And  then  you  went  back  into  her  room?  A  I  went 
back  into  Mrs.  Marshall’s  room. 

Q  How  many  times  would  you  say  between  7 :00  and 
9:30,  while  you  were  in  the  area  of  the  room,  that  Nurse 
Johnson  came  in  to  see  Mrs.  Marshall?  A  She  was  in 
and  out  of  the  room  quite  frequently  maybe  six  or  seven 
times. 

Q  And  while  you  were  in  the  room,  did  you  observe 
your  wife  do  anything  with  respect  to  her  pains?  A 
She  was  in  quite  severe  pain. 

Q  Was  she  doing  anything  with  respect  to  the  pains? 
A  She  was  timing  her  pains? 

Q  How  was  she  doing  that?  A  I  mean  contrac¬ 
tions — 

564  Q  No,  I  mean,  did  she  use  a  watch?  A  She 
had  a  watch,  yes. 

Q  Your  watch  or  her  watch?  A  She  had  her  own 
watch. 

Q  There  came  a  time  when  Dr.  Irani  returned  at  or 
around  9:00  o’clock;  were  you  there  when  he  came  in  the 
room?  A  I  was. 

Q  Did  you  leave  the  room  or  stay  in  the  room?  A 
I  stayed  in  the  room. 
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Q  And  what  did  Dr.  Irani  do  or  say  on  that  occasion, 
if  you  recall?  A  I  don’t  know  that  he  did  anything  at 
that  time,  and  I  don’t  recall  what  he  said  at  that  time. 

Q  Then  did  you  leave  the  room?  A  No,  he  left  the 
room. 

Q  And  did  you  follow  him?  A  Not  at  that  time. 
He  came  back  into  the  room. 

Q  Did  he  say  where  he  had  been?  A  Well,  he  didn’t 
say  then,  no. 

Q  And  then  he  left  again?  A  Yes,  he  did  leave 
again. 

Q  And  did  you  leave  with  him  at  that  time?  A  I 
followed  him  out  of  the  room. 

Q  And  then  did  the  two  of  you  stop  anywhere 

565  in  the  corridor?  A  Yes,  we  did. 

Q  And  did  you  have  a  discussion?  A  We  did. 

Q  Will  you  tell  us  what  wTas  said  by  Dr.  Irani  and 
by  you?  A  I  told  Dr.  Irani  that  that  baby  was  going 
to  be  born  before  midnight;  that  Mrs.  Marshall  knew 
what  she  was  saying  when  she  told  him  that  she  was  in 
definite  labor.  I  told  him  that  I  had  seen  her  in  labor 
twice  before,  and  that  this  was  no  different  from  the  other 
two  times. 

Q  What  did  he  say?  A  He  said,  “I  am  in  touch 
with  Dr.  O’Donnell  and  he  says  we  will  save  that  baby 
for  another  week  or  ten  days.” 

•  •  •  * 

566  Q  What  time  did  you  leave  the  hospital  this 
particular  evening?  A  Around  9:30. 

Q  Where  did  you  go  ?  A  I  went  home. 

Q  And  did  you  get  a  call  at  home  at  or  around  mid¬ 
night?  A  I  did. 

Q  Who  called?  A  Dr.  O’Donnell. 

Q  What  did  he  say?  A  He  said,  “You  have  a  baby 
girl  over  here.” 

Q  Did  he  say  anything  else?  A  Well,  I  asked  him 
how  my  wife  was.  He  said  she  was  doing  nicely.  And 
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I  asked  him  how  the  baby  was,  and  he  said  she  seems 
to  be  all  right. 

Q  Did  he  mention  anything  else  at  all?  A  Well,  I 
asked  him  about  the  pediatrician;  whether  I  should  call 
him  and  he  said,  “No,  I  will  call  him;  the  baby  seems  to 
be  all  right  and  I  will  call  the  pediatrician,  Dr.  Price.” 
And  then — 

Q  This  is  still  the  conversation?  A  This  is  still 
567  the  conversation — I  asked  him  if  I  should  come  to 
the  hospital  at  that  time.  He  said,  “No,  Mrs. 
Marhsall  should  rest  and  I  see  no  point  in  your  coming 
at  this  time;  why  not  wait  and  come  tomorrow  mom- 
ing?” 

Q  Mr.  Marshall,  when  did  you  first  hear  of  the  fact 
that  Noel  had  been  born  without  the  attendance  of  an  ob¬ 
stetrical  physician?  A  When  my  wife  told  me  the  next 
morning. 

Q  At  what  time?  A  Around  in  the  neighborhood  of 
10:00  o’clock,  when  I  got  over  to  the  hospital. 

Q  Did  you  ever  see  Dr.  O’Donnell  in  the  hospital  at 
any  time  thereafter  up  until  Noel’s —  A  (Interposing) 
He  and  Dr.  Price  were  in  Mrs.  Marshall’s  room  when  I 
arrived  at  or  around  10:00  o’clock. 

Q  Did  Mrs.  Marshall  tell  you  about  the  birth,  in  their 
presence?  A  No,  I  don’t  recall  that  she  did. 

Q  Did  they  discuss  with  you  at  that  time  the  un¬ 
attended  birth?  A  No. 

Q  After  they  left  the  room  Mrs.  Marshall  told  you 
about  it?  A  That  is  right. 

*  •  •  • 

579  Q  Did  Dr.  Weldon  Price  at  any  time  discon¬ 
tinue  his  treatment?  A  Yes,  he  did. 

Q  About  when  was  that?  A  In  November,  1948. 

Q  And  did  Dr.  Lambros  at  any  time  discontinue  his 
treatment?  A  At  the  same  time. 

•  •  •  t 
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584  MR.  KEANE:  I  have  no  further  questions. 
MR.  WELCH:  No  questions. 

•  •  •  • 

MR.  KEANE:  *  *  #  May  I  consume  a  minute  or  two 
by  offering  mortality  tables  in  evidence? 

MR.  WELCH:  I  object  to  mortality  tables. 

*  •  *  • 

MR.  WELCH :  There  is  no  mortality  table  that  I  have 
ever  heard  of  that  makes  any  attempt  to  forecast 

585  the  possible  longevity  of  a  premature  baby,  par¬ 
ticularly  a  premature  that  has  suffered  intracranial 

damage  and  is  a  spastic  child. 

Mortality  tables  are  based  upon  the  apparent  normal 
condition  of  persons  at  various  stages  in  life.  Ordinary 
mortality  tables  certainly  couldn’t  reflect  any  substance 
or  trustworthy  evidence  as  to  how  long  a  spastic  pre¬ 
mature  child — spastic  because  of  intracranial  damage  as 
a  result  of  birth  injury — might  be  expected  to  live. 

If  it  can  be  proved  at  all  it  can  best  be  proved  by 
physicians  who  have  had  experience  with  that  type  of 
child.  I  object  to  the  mortality  tables. 

THE  COURT:  I  think  the  expectancy  tables  are  ad¬ 
missible,  and  the  point  that  counsel  develops  may  be 
brought  out  in  defense,  of  course. 

*  *  *  • 

The  Court  will  overrule  your  objection. 

•  •  •  * 

586  Dr.  Robert  Henry  Barter 

•  •  •  • 

Direct  Examination 
BY  MR.  KEANE : 

Q  Will  you  state  your  full  name,  Doctor?  A 
Robert  Henry  Barter. 

•  •  •  • 
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Q  In  what  capacity  are  you  employed  at  Gallinger 
Hospital?  A  As  the  Chief  Medical  Officer  in  Obstetrics 
and  Gynecology. 

•  •  •  • 

Q  Doctor,  what  percentage  of  all  the  children  in  the 
District  of  Columbia  born  each  year  are  born  in  Gallinger 
Hospital?  A  I  would  say  about  20  percent,  I  don’t 
know ;  I  think  about  20  percent. 

Q  How  many  babies  were  born  in  Gallinger  during 
the  calendar  year  1948?  A  4,958. 

Q  And  how  many  of  these  babies  were  premature 
babies? 

MR.  WELCH :  I  object  to  the  statistics,  if  Your  Honor 
please.  I  don’t  see  what  their  materiality  or  rele- 

588  vancv  may  be. 

MR.  KEANE:  To  show  the  doctor’s  qualifica¬ 
tions,  Your  Honor. 

MR.  WELCH:  We  admit  the  doctor’s  qualifications. 
The  number  of  babies  born  in  Gallinger  wouldn’t  mean 
anything  with  respect  to  the  doctor’s  qualifications. 
THE  COURT :  He  mav  testify  to  it. 

BY  MR.  KEANE 

Q  You  may  answer  the  question.  A  Approximately 
12  percent  of  our  deliveries  are  premature  babies,  each 
year. 

Q  Were  you  in  Gallinger  Hospital  in  1947?  A  No, 
sir. 

•  *  •  * 

589  Q  Do  you  know  the  obstetrical  procedures  pres¬ 
ently  prevailing  in  Gallinger  Hospital  for  the  care 

and  attention  of  an  expectant  mother  delivering  a  pre¬ 
mature  child?  A  Yes,  sir. 

Q  Will  you  state  those  procedures? 

•  •  •  * 

A  We  have  no  specific  rules  or  regulations  classifying 
mothers  as  to  type  of  delivery. 


213 


*  •  •  • 

590  Q  Just  state  the  procedures,  Doctor. 

MR.  WELCH:  What  procedures,  now?  He 
said  that  there  are  none  classifying  care  to  be  given 
to  premature  mothers  or  premature  deliveries,  and  cer¬ 
tainly  it  is  a  premature  case  we  are  dealing  with  here. 

THE  COURT:  He  has  asked  for  the  procedures.  He 
may  state  if  there  are  none,  and  if  there  are  any  he  may 
state  what  they  are. 

iMR.  WELCH:  There  are  none. 

BY  MR.  KEANE : 

Q  You  do  nothing,  Doctor? 

MR.  WELCH:  Oh,  now,  the  doctor  didn’t  say  they 
do  nothing.  It  is  perfectly  obvious  they  do  something 
in  every  case. 

BY  MR.  KEANE : 

Q  What  do  they  do? 

MR.  WELCH:  What  do  you  do  in  connection  with 
what  ? 

MR.  KEANE:  With  the  delivery  of  premature  chil¬ 
dren. 

MR.  WELCH:  If  the  Court  please,  I  think  we  have 
a  right  to  know  who  he  is  talking  about.  What  does 
who  do?  What  does  an  intern  do?  What  does  a  resi¬ 
dent  do?  What  does  a  nurse  do?  What  does  the  staff 
do?  What  does  the  visiting  physician  do?  I  submit  that 
is  a  catch-all  question  and  it  is  highly  improper. 

THE  COURT:  You  may  frame  the  question  in 

591  such  a  way  to  develop,  if  possible,  the  customary 
procedure  in  effect. 

•  •  «  • 

Q  Assuming,  Doctor,  that  a  mother  is  admitted  in 
Gallinger  Hospital  with  the  membrane  broken,  or  rup¬ 
tured,  what  are  the  procedures  followed  by  Gallinger 
Hospital,  by  the  nursing  staff,  and  the  obstetrical  staff, 
in  the  care  and  attention  of  that  mother  and  the  delivery 
of  the  child?  A  Well,  I  think  in  general  that  the  care 
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of  obstetrical  patients  at  Gallinger  Hospital  closely  paral¬ 
lels  that  of  any  other  good  obstetrical  service  in  the 
United  States. 

Q  In  other  words  it  represents  the  standard  of  other 
hospitals?  A  I  can  only  speak  for  Gallinger. 

Q  Will  you  state  yours?  A  The  care  of  a  patient 
with  ruptured  membranes  varies  a  great  deal  with  so 
many  different  things  that  I  don’t  know  how  I  can  answer 
that  question. 

Q  Just  assume,  Doctor,  you  were  called  on — I  will 
make  the  question  a  little  more  specific — assuming  a 
woman  admitted  to  Gallinger  Hospital  with  the  mem¬ 
branes  ruptured,  well  known  to  the  hospital  and  mem¬ 
bers  of  the  staff —  A  (Interposing)  That  has  to  be 
proven;  you  can’t  accept  that. 

Q  I  am  asking  you  to  accept  it  under  an  assump- 
592  tion,  for  the  purpose  of  your  answer.  A  I  would 
never  accept  it  unless  I  examined  the  patient  my¬ 
self. 

Q  Just  for  today  accept  it,  please,  Doctor. 

Assuming  a  mother  was  admitted  to  Gallinger  Hospital 
with  her  membranes  known  to  have  been  ruptured,  that 
on  a  particular  day  at  2  o’clock  true  labor  commenced 
and —  A  (Interposing)  First  of  all  you  couldn’t  say 
the  labor  commenced  at  2  o’clock  because  labor  doesn’t 
commence  at  any  specific  given  time. 

Q  Just  assume  it.  I  may  say  in  this  case  it  is  estab¬ 
lished  that  labor  commenced  at  2  o’clock. 

MR.  WELCH:  I  may  say  in  this  case  that  that  is 
not  so.  There  is  a  record  that  indicates  that  labor 
began  at  2  o’clock  and  there  hasn’t  been  any  challenge 
of  that  yet,  but  that  is  a  misstatement  of  the  fact. 

THE  COURT:  Well,  objection  overruled. 

•  •  •  • 

Q  Labor  commenced  at  2  o’clock,  which  progressed 
regularly  without  retardation  through  the  balance  of  the 
day  until  5:30  p.  m.  when  labor  pains  were  in  5-minute 


215 


intervals  reducing  from  3  to  5-minute  intervals  at  7 
o’clock  p.  m.,  and  2  to  3-minute  intervals  at  7:30  p.  m.; 
that  instead  of  relenting  the  labor  pains  came  with 
greater  frequency  until  9:30  p.  m.  they  were  down  to  2 
to  3  minutes  apart  and  lasting  from  40  to  70  sec- 

593  onds  in  duration,  and  at  10:15  p.  m.  had  progressed 
to  continuous  wavelike  labor  contractions : 

Assuming  those  facts,  Doctor,  what  would  the  pro¬ 
cedures  of  practice  obstetrically  in  Gallinger  Hospital 
require  a  physician  or  an  obstetrician  to  do  during  the 
length  of  time  that  I  have  just  mentioned? 

MR.  WELCH:  If  the  Court  please,  the  doctor  has 
answered  that  there  is  no  rule  of  procedure  and  that 
there  can’t  be  a  rule  of  procedure;  that  every  case  is 
a  law  unto  itself.  That  is  substantially  the  answer  of 
the  witness. 

I  don’t  think  counsel  should  be  permitted  to  try  and 
force  the  idea  of  a  rule  of  procedure  for  treating  indi¬ 
vidual  patients. 

THE  COURT:  The  witness  may  be  permitted  to  an¬ 
swer. 

A  Well,  I  think  the  patient  would  be  followed  in 
labor,  as  is  customarily  the  case,  by  being  examined — 

THE  COURT:  Will  you  keep  your  voice  up,  Doctor? 

THE  WITNESS:  I  think  the  patient  would  be  fol¬ 
lowed;  the  foetal  heart  checked,  et  cetera,  during  the 
course  of  this  time,  if  it  were  definitely  established  that 
the  patient  "were  in  labor,  which  in  many  instances  is  a 
very  difficult  thing  to  do.  I  mean  whether  a  patient  is  in 
labor  or  not  varies  a  great  deal  with  different  individuals. 

•  •  •  • 

Q  Assuming  she  is  in  labor,  as  I  have  described.  A 
What  are  your  criteria  for  being  in  labor? 

594  Q  Don’t  you  use  the  intervals  of  labor  and 
how  often  the  contractions  occur  to  determine  the 

type  of  labor?  A  Not  always.  It  depends  a  lot  on  the 
pain  threshold  of  the  mother,  and  in  fact  some  women 
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have  contractions  the  last  two  weeks  of  their  pregnancy 
which  they  interpret  as  being  labor. 

In  fact  there  are  lots  of  admissions  that  the  patient 
is  admitted  and  later  she  is  sent  home  as  being  false 
labor. 

In  regard  to  this  particular  case  that  you  have  men¬ 
tioned,  as  I  stated  we  have  no  set  rules  or  regulations 
governing  patients  in  labor  except  that  they  are  watched 
and  followed  along  as  deemed  necessary  by  the  attending 
physician. 

Q  By  the  attending  physician?  A  Yes,  in  this  in¬ 
stance  by  the  interns  and  residents  at  our  hospital. 

•  •  •  # 

597  Q  And  the  residents  and  interns  are  licensed 
medical  practitioners?  A  The  interns  are  not. 

Q  The  residents  are?  A  The  residents  are. 

Q  And  the  assistant  residents  are?  A  The  assistant 
residents  are. 

Q  When  you  say  “followed”  what  do  you  mean  by 
the  term  “followed’’?  A  I  mean  chart  the  course  of 
the  mother’s  labor  as  accurately  as  you  can  determine 
the  intervals,  and  we  try  to  determine  if  the  patient  is 
progressing. 

Q  Do  you  make  memoranda  of  what  you  find? 

•  •  •  • 

598  A  The  progress  is  usually  charted  on  a  labor 
progress  chart. 

•  •  •  • 

Q  What  information  is  placed  on  the  chart?  A  Well, 
the  most  important  thing  I  would  think  is  the  blood 
pressure  of  the  mother  and  the  amount  of  dilitation  if 
any  that  the  mother  is  making  of  her  cervix,  if  such 
can  be  followed.  However — 

MR.  KEANE :  That  is  enough,  Doctor. 

MR.  WELCH:  I  think  he  ought  to  let  him  give  all 
of  his  answer  whether  he  likes  it  or  not. 
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MR.  KEANE:  Proceed.  I  just  thought  he  was  going 
to  another  field. 

MR.  WELCH:  What  made  you  think  that? 

THE  WITNESS:  The  thing  I  was  going  to  add  was 
the  frequency  with  which  the  mother  is  examined  de¬ 
pends  entirely  on  how  busy  we  are. 

If  we  are  busy  having  40  deliveries  a  day  obviously 
patients  are  not  examined  as  frequently  as  the  others. 
There  is  no  definite  or  stated  specific  interval  at  which 

a  patient  has  to  be  examined  during  that  particular  time. 

•  *  •  • 

599  Q  Assuming  you  have  adequate  time,  Doctor, 
what  else  do  you  do  besides  keep  them  under 

observation,  and  what  you  have  just  said  a  moment  ago, 
about  the  cervix,  what  else  do  you  do? 

MR.  WELCH:  I  object  to  that,  assuming  that  he  has 
adequate  time,  because  it  isn’t  a  fair  comparison.  We 
don’t  know  what  the  staff  of  Gallinger  is  set  up  to  take 
care  of  30  or  40  patients.  There  has  been  no  evidence 
here  of  whether  that  is  comparable  or  otherwise  with 
the  staff  at  Garfield.  Likewise  he  is  assuming  that  the 
residents  at  Garfield  had  nothing  else  to  do  this  eve¬ 
ning.  I  think  that  is  an  unfair  assumption. 

BY  MR.  KEANE : 

Q  Assuming  the  hypothetical  question,  what  is  the 
procedure? 

MR.  WELCH :  That  is  not  a  hypothetical  question,  if 
the  Court  please.  That  is  merely  asking  this  doctor  what 
he  would  do  in  connection  with  a  particular  examination 
if  he  had  plenty  of  time  and  nothing  else  to  do.  That 
certainly  isn’t  the  test  of  anything. 

•  •  •  • 

600  The  Court  will  overrule  the  objection  at  this 
time. 

•  *  •  • 

A  Well,  customarily  we  check  the  blood  pressure  and 
time  the  frequencies  of  the  contractions. 


Q  How  is  the  dilatation  of  the  cervix  determined? 
In  what  manner  is  the  dilatation  of  the  cervix  de- 

601  termined?  A  By  a  rectal  examination. 

Q  And  who  performs  that?  A  Medical  stu¬ 
dents;  interns  and  residents. 

Q  At  what  point,  Doctor — I  am  asking  you  as  an 
expert,  not  with  regard  to  procedure — at  what  point,  in 
so  far  as  the  extent  of  dilatation  of  the  cervix  is  con¬ 
cerned  is  a  mother  required  to  be  sent  to  the  labor  or 
delivery  room?  How  many  centimeters?  A  Well,  it 
depends  entirely  upon  how  many  babies  the  mother  has 
had,  for  one  thing. 

Q  A  woman  who  has  had  two  babies  and  this  is  the 
third.  A  You  say  the  membranes  are  ruptured?  •  *  • 
Assuming  that  the  patient  has  had  two  babies  and  assum¬ 
ing  you  would  have  to  judge  entirely  the  type  of  con¬ 
tractions  the  patient  was  having,  the  frequency  of  the 
contractions  she  was  having  and  the  station  of  the  head — 
you  haven’t  given  me  whether  it  is  a  vertex,  whether 
the  head  is  coming  first  or  the  breach  is  coming  first. 
It  makes  a  lot  of  difference. 

•  •  •  • 

Q  Will  you  explain  the  difference?  A  Usually  a 
breach  presentation  takes  more  time  and  I  think,  if 
the  baby  was  coming  buttocks  first  or  feet  first, 

602  the  patient  would  be  taken  to  the  delivery  room, 
I  assume — 

Q  Assuming  the  baby  is  a  head  presentation,  at  what 
point,  in  so  far  as  centimeters  are  concerned  in  the  dila¬ 
tation  of  the  cervix,  would  she  be  ordered  to  the  labor 
room?  A  I  can’t  answer  that  question  as  you  have 
phrased  it  because  there  are  so  many  different  factors 
other  than  the  actual  extent  in  centimeters  of  dilatation 
of  the  cervix  that  I  really  can’t  answer  that  question 
honestly. 
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604  Q  Isn’t  it  true  with  premature,  the  labor  is 
much  more  rapid  than  in  term  deliveries?  A  No, 
it  is  not  true. 

Q  It  is  not  true?  A  No,  sir. 

606  • 

Q  Is  the  use  of  pranone,  in  your  opinion,  con¬ 
sidered  good  and  customary  obstetrical  practice  in  the 
course  and  treatment  of  a  mother  in  premature  labor? 
A  During  what  year  do  you  have  reference  to? 

Q  1947.  A  Well,  as  far  as  I  can  say,  I  have  never 
used  it  myself  but  it  is  like  so  many  other  things, 
607  as  has  been  mentioned.  Some  doctors  use  that 
and  I  am  familiar  with  its  usage  and  the  reason 
for  it  being  used  was  supposedly  to  quiet  uterine  con¬ 
tractions  and  to  prevent  the  mother  from  having  pre¬ 
mature  labor,  to  the  best  of  my  knowledge. 

Q  To  stop  the  labor,  isn’t  it,  or  slow  it  down?  A 
To  slow  down  or  to  inhibit  the  labor.  I  mean,  in  other 
wTords,  in  an  effort  to  prevent  the  mother  from  having 
a  premature  baby,  if  possible.  I  think,  in  that  regard, 
it  certainly  would  be  acceptable  medical  practice. 

Q  To  use  it?  A  Yes,  sir. 

Q  Can  you  say,  in  your  medical  opinion,  Doctor,  • 
whether  extreme  nervousness  and  fear  of  the  mother  in 
premature  labor  tends  to  shorten  the  second  stage  of 
labor? 

MR.  WELCH :  I  object  to  that,  if  the  Court  please. 

THE  COURT:  I  think  this  is  connected  up  with  the 
previous  question  and  the  Court  will  overrule  the  objec¬ 
tion. 

THE  WITNESS:  In  answer  to  that  question,  general 
fear  and  anxiety  prolong  labor. 

•  •  •  • 

Q  Doctor,  assume  that  a  mother  is  taken  to  the  deliv¬ 
ery  room  for  the  purposes  of  bearing  a  premature  child 
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and  that  the  child  has  completed  the  first  stage 

608  of  labor  and  is  lying  on  the  perineum,  what,  in 
your  opinion,  would  constitute  good  acceptable  cus¬ 
tomary  obstetrical  assistance  in  the  care  and  treatment 
of  that  particular  mother? 

MR.  WELCH :  If  the  Court  please,  I  object  to  that. 

*  *  •  • 

THE  COURT:  The  Court  will  permit  the  witness  to 
answer  the  question. 

THE  WITNESS:  Well,  the  patient  would  be  prepared 
for  delivery  in  the  customary  manner  and,  in  being  pre¬ 
pared,  the  perineum  or  the  area  of  the  genitalia  is  usually 
prepared  by  soap  or  some  antiseptic  solution  and,  de¬ 
pending  entirely  upon  the  type  of  labor  the  mother  was 
having  and  also  upon  the  type  of  anesthesia,  if  any, 
which  was  available  as  to  the  type  of  delivery  which 
the  mother  would  have  providing,  also,  that  you  could 
get  the  mother  put  up  for  delivery  before  she  had  the 
baby. 

•  •  •  • 

609  THE  WITNESS:  I  believe  I  have  answered  it, 
haven’t  I? 

•  *  •  • 

Q  If  you  have,  I  didn’t  hear  it,  Doctor.  A  I  said 
ordinarily  the  patient  wmiild  be  placed  in  whatever  posi¬ 
tion  is  customary  to  be  used  in  that  hospital,  with  her 
legs  in  stirrups  or  not,  depending  upon  the  hospital 
where  she  is  being  delivered ;  the  perineal  area  pre- 

610  pared,  usually  with  soap  and  water  and  some  anti¬ 
septic  and  then,  depending  upon  the  rapidity  of 

labor,  depending  on  whether  or  not  anesthesia  was  avail¬ 
able,  the  patient  would  be  ready  for  delivery.  How  she 
would  be  delivered  would  be  entirely  at  the  discretion 
of  the  attending  obstetrician. 

Q  I  am  not  asking  you  that,  Doctor.  I  am  asking 
you  what  the  customary  procedure  is.  A  I  say  the  cus¬ 
tomary  procedure  is  entirely  dependent  upon  the  obstetri¬ 
cian  in  charge,  to  the  best  of  my  knowledge. 
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Q  You  don’t  know  what  the  customary  procedure  is? 

ME.  WELCH:  If  the  Court  please,  he  just  told  him 
w'hat  it  is.  What  he  is  trying  to  do  is  make  this  wit¬ 
ness  say  something,  apparently,  that  this  witness  cannot 
say.  The  witness  has  said  the  customary  procedure  de¬ 
pends  entirely  upon  the  attending  physician. 

THE  COURT:  It  appears  that  the  witness  has  an¬ 
swered  the  question. 

Proceed  wdth  the  next  question. 

*  *  •  • 

Q  WTiat  did  you  mean  by  your  statement  the  perineal 
area  was  prepared  with  some  anesthesia?  A  I  didn’t 
say  that.  I  said  some  antiseptic  solution. 

Q  In  answering  the  question  I  propounded  to  you  a 
moment  ago,  is  there  anything  else  a  physician  does  with 
respect  to  bringing  the  child  into  the  world?  We 
611  haven’t  got  the  child  born  yet,  Doctor.  We  have 
the  perineum  sterilized.  A  My  answer  to  that 
was  that  it  would  vary  entirely  with  the  type  of  anes¬ 
thesia  you  had,  if  any,  and  whether  the  mother  was 
capable  of  delivering  the  baby  by  her  own  expulsive  ef¬ 
forts  or  whether  it  would  be  necessary  to  use  forceps 
to  extract  the  baby.  I  cannot  answer  that  generally. 

Q  Wkat  do  good  customary  obstetrical  procedures  pre¬ 
vailing  in  the  District  of  Columbia  and  nearby  vicinity 
require  an  obstetrician  to  do  in  order  to  relieve  or  reduce 
the  pressures  of  the  perineum  and  the  pressures  in¬ 
cidental  to  the  birth  canal  in  the  delivery  of  a  premature 
child? 

MR.  W ELCH :  If  the  Court  please,  I  object  to  that. 

•  •  •  * 

THE  COURT:  The  Court  will  permit  the  witness  to 
answer. 

THE  WITNESS:  I  think  that  that  is  entirely  in  the 
discretion  of  the  obstetrician. 

•  •  •  • 
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612  Q  You  think  that  is  a  fair  answer  to  that  ques¬ 
tion,  Doctor?  A  Yes,  sir,  absolutely  I  do. 

MR.  KEANE:  Would  you  read  the  question  back? 
(The  last  question  was  read  by  the  reporter.) 

THE  WITNESS:  Obviously  what  you  want  me  to 
answer  is  that  you  would  do  an  episiotomy  wdiich  means 
an  incision  of  the  perineum.  Where  I  had  my  residency 
in  training,  that  w*as  not  the  custom  and  that  procedure 
varies  entirely  with  the  individual  obstetrician. 

•  •  •  • 

Q  Do  you  perform  episiotomies  yourself  now?  A 
Occasionally,  if  I  have  to. 

MR.  WELCH:  Object  to  that. 

•  #  •  • 

THE  COURT:  I  think,  as  I  have  said  before,  what 
one  individual  doctor  does  or  does  not  do  is  not  the  test 
in  this  case. 

•  •  •  • 

614  Q  What  is  an  episiotomy?  A  Episiotomy  is 
an  incision  into  the  perineal  body  to  enlarge  the 

outlet  of  the  birth  canal. 

Q  And  the  perineal  body  is  a  muscular  area,  is  it 
not?  A  Muscle,  fascia,  and  skin. 

Q  When  an  episiotomy  is  performed,  who  performs 
it,  a  nurse  or  a  doctor?  A  The  intern  or  resident,  in 
our  hospital. 

Q  Or  the  private  physician?  A  Or  the  private  physi¬ 
cian,  yes,  sir. 

Q  Have  you  ever  heard  of  “block  anesthesia”  or 
“conduction  anesthesia”?  A  Yes,  sir. 

615  Q  What  is  it?  A  It  depends  on  which  type 
you  are  referring  to. 

Q  There  are  six  types,  I  think.  A  Well,  conduction 
anesthesia  is  the  blockage  of  any  nerve  by  the  direct 
application  of  an  anesthetic  agent  to  the  nerve  supplying 
that  particular  part  of  the  body  which  you  wish  to  anes¬ 
thetize. 
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Q  Is  that  local?  A  Well,  it  is  considered  local,  in 
some  instances.  It  is  considered  spinal  in  other  instances. 

Q  Doctor,  assuming  that  in  the  delivery  of  a  pre¬ 
mature  baby  of  seven  months  uterine  existence,  would 
good,  careful,  customary  procedures  prevailing  in  the 
District  of  Columbia  require  a  type  of  anesthesia  such 
as  you  have  described,  conduction  anesthesia  to  the 
perineal  area? 

MR.  WELCH:  If  the  Court  please,  in  what  type  of 
case,  a  premature  case? 

MR.  KEANE :  I  said  premature. 

THE  WITNESS :  The  answer  to  that  specific  question 
is,  “No,  it  does  not  require  it.” 

•  •  •  * 

Q  Is  it  in  accordance  with  good  customary,  careful 
obstetrical  procedure  prevailing  in  the  District  of  Co¬ 
lumbia? 

MR.  WELCH:  I  object,  if  the  Court  please.  That  is 
merely  saying  it  is  all  right  to  do  it  but  custom  does 
not  require  it. 

616  THE  COURT:  I  think  he  may  answer.  You 
may  answer  the  question. 

THE  WITNESS:  I  think  it  is  an  entirely  acceptable 
method  of  handling  patients  in  premature  labor. 

Q  What  effect  does  that  type  of  anesthesia  have  on 
the  muscular  area  of  the  mother?  A  Well,  if  prop¬ 
erly  done,  it  causes  perineal  relaxation  or  relaxation  of 
the  muscles  of  the  perineum. 

Q  Does  that  reduce  the  pressure?  A  What  pres¬ 
sure? 

Q  The  pressure.  A  Pressure  where? 

Q  The  pressure  incident  to  the  delivery  of  a  baby 
by  the  mother?  A  I  don’t  exactly  know  what  you  mean 
by  “the  pressure”? 

Q  Don’t  you  know,  Doctor,  that  during  the  course  of 
the  mother’s  delivery  of  a  baby  that  she  is  expelling 
the  baby  with  uterine  contractions  and  with  her  own 
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abdominal  muscles  bearing  down  and  that  her  muscles 
operate  on  the  baby  to  expel  it?  Aren’t  you  familiar  with 
that,  Doctor?  A  Obviously. 

Q  That  is  the  pressure  I  had  in  mind.  A  You 

617  mean  the  pressure  on  the  perineum  or  do  you  mean 
the  effect  of  the  baby’s  head  on  the  perineum?  Is 

that  what  you  mean? 

Q  I  am  not  even  speaking  of  the  head.  I  am  speak¬ 
ing  of  the  pressure  and  I  am  using  my  hands  to  indi¬ 
cate  the  pressure  incident  to  the  mother’s  labor  as  it 
expels  the  child  down  into  the  birth  canal  through  the 
pelvis  and  down  into  the  perineum.  I  am  speaking  of 
that  pressure. 

•  •  •  • 

Q  You  asked  me  the  question,  Doctor,  what  pres¬ 
sures  did  I  have  in  mind.  A  Yes,  sir. 

Q  And  answering  your  question  rather  than  putting 
a  question  to  you,  I  say  it  is  the  pressure  incidental  to 
labor  with  the  mother’s  uterus  exerting  certain  pressures 
incident  to  the  contraction  and  the  pressure  of  forcing 
the  baby  into  the  birth  canal.  I  am  asking  whether  this 
type  of  anesthesia  reduces  that  pressure?  A  Yes;  I 
would  say  to  some  degree.  If  you  reduce  the  contractility 
of  the  perineal  muscles,  obviously,  if  you  weaken  their 
resistance,  you  decrease  whatever  pressure  you  are  talk¬ 
ing  about. 

618  Q  As  -what  stage  in  the  mother’s  labor,  in 
accordance  with  good  customary  obstetrical  pro¬ 
cedure  existing  in  the  District  of  Columbia,  is  conduction 
anesthesia  administered  to  the  mother?  A  Again  I 
would  have  to  have  a  specific  example. 

Q  I  am  asking  you  at  what  stage —  A  It  varies 
with  the  individual  patient.  I  mean  there  is  no  such 
thing  as  asking  me  that  question  because  I  cannot  answer 
that  question. 

MR.  KEANE:  Would  you  read  the  question  again, 
Miss  Reporter? 


225 


(The  last  question  was  read  by  the  reporter.) 

THE  WITNESS:  My  answer  to  that  is  I  am  unable 
to  answer  that  question  in  a  generality. 

*  •  •  • 

Q  Doctor,  assuming  that  an  expectant  mother  was 
admitted  to  the  maternity  ward  of  the  hospital  with  uter¬ 
ine  membranes  known  to  be  ruptured;  with  the  hospital 
fully  acknowledging  the  probabilities  of  a  premature  de¬ 
livery  of  the  infant  because  of  the  regular  administrations 
of  substances  designed  to  continue  uterine  containment  of 
the  baby;  that  on  January  23,  1947,  labor  commenced  at 
2  p.  m.  which  progressed  regularly  without  retardation 
through  the  balance  of  the  day  until  at  5:30  p.  m.,  when 
labor  pains  were  within  5-minute  intervals,  reducing 
619  to  3  to  5-minute  intervals  at  7 :30  p.  m.,  and  2  to  3- 
minute  intervals  at  9:30;  that  instead  of  relent¬ 
ing,  the  labor  pains  came  at  greater  frequency  until  at 
9:30  p.  m.  they  were  within  2  to  3  minutes  apart,  lasting 
40  to  70  seconds  in  duration  and,  at  10:15  p.  m.,  had 
progressed  to  continuous  wave-like  contractions;  that  at 
11:10  o’clock  the  infant  came  down  into  the  perineal  area 
and  was  visible  upon  vaginal  examination;  that  shortly 
thereafter  the  baby  was  taken  to  the  delivery  room  and 
while  the  mother  was  being  rolled  over  onto  the —  A 
You  mean  the  mother  was  taken  to  the  delivery  room? 

Q  The  mother  was  taken  to  the  delivery  room  while 
the  baby  was  still  visible  on  the  perineal  floor;  that  she 
was  rolled  over  onto  the  delivery  table  and  while  she 
was  being  rolled  over,  the  baby  was  expelled  quite  fast, 
spontaneously,  onto  the  delivery  table;  when,  in  accord¬ 
ance  with  good,  careful,  customary  obstetrical  practice  ex¬ 
isting  in  the  District  of  Columbia  and  vicinity,  in  your 
opinion,  should  conduction  anesthesia  have  been  given 
to  that  mother? 

MR.  WELCH:  If  the  Court  please,  the  same  objection 
to  previous  questions  of  that  kind. 

THE  COURT:  Overruled. 
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abdominal  muscles  bearing  down  and  that  her  muscles 
operate  on  the  baby  to  expel  it?  Aren’t  you  familiar  with 
that,  Doctor?  A  Obviously. 

Q  That  is  the  pressure  I  had  in  mind.  A  You 

617  mean  the  pressure  on  the  perineum  or  do  you  mean 
the  effect  of  the  baby’s  head  on  the  perineum?  Is 

that  what  you  mean? 

Q  I  am  not  even  speaking  of  the  head.  I  am  speak¬ 
ing  of  the  pressure  and  I  am  using  my  hands  to  indi¬ 
cate  the  pressure  incident  to  the  mother’s  labor  as  it 
expels  the  child  down  into  the  birth  canal  through  the 
pelvis  and  down  into  the  perineum.  I  am  speaking  of 
that  pressure. 

•  •  •  t 

Q  You  asked  me  the  question,  Doctor,  what  pres¬ 
sures  did  I  have  in  mind.  A  Yes,  sir. 

Q  And  answering  your  question  rather  than  putting 
a  question  to  you,  I  say  it  is  the  pressure  incidental  to 
labor  with  the  mother’s  uterus  exerting  certain  pressures 
incident  to  the  contraction  and  the  pressure  of  forcing 
the  baby  into  the  birth  canal.  I  am  asking  whether  this 
type  of  anesthesia  reduces  that  pressure?  A  Yes;  I 
would  say  to  some  degree.  If  you  reduce  the  contractility 
of  the  perineal  muscles,  obviously,  if  you  weaken  their 
resistance,  you  decrease  whatever  pressure  you  are  talk¬ 
ing  about. 

618  Q  As  what  stage  in  the  mother’s  labor,  in 
accordance  with  good  customary  obstetrical  pro¬ 
cedure  existing  in  the  District  of  Columbia,  is  conduction 
anesthesia  administered  to  the  mother?  A  Again  I 
would  have  to  have  a  specific  example. 

Q  I  am  asking  you  at  what  stage —  A  It  varies 
with  the  individual  patient.  I  mean  there  is  no  such 
thing  as  asking  me  that  question  because  I  cannot  answer 
that  question. 

MR.  KEAKE:  Would  you  read  the  question  again, 
Miss  Reporter? 
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(The  last  question  was  read  by  the  reporter.) 

THE  WITNESS:  My  answer  to  that  is  I  am  unable 
to  answer  that  question  in  a  generality. 

•  •  •  • 

Q  Doctor,  assuming  that  an  expectant  mother  was 
admitted  to  the  maternity  ward  of  the  hospital  with  uter¬ 
ine  membranes  known  to  be  ruptured;  with  the  hospital 
fully  acknowledging  the  probabilities  of  a  premature  de¬ 
livery  of  the  infant  because  of  the  regular  administrations 
of  substances  designed  to  continue  uterine  containment  of 
the  baby;  that  on  January  23,  1947,  labor  commenced  at 
2  p.  m.  which  progressed  regularly  without  retardation 
through  the  balance  of  the  day  until  at  5:30  p.  m.,  when 
labor  pains  were  within  5-minute  intervals,  reducing 
619  to  3  to  5-minute  intervals  at  7 :30  p.  m.,  and  2  to  3- 
minute  intervals  at  9:30;  that  instead  of  relent¬ 
ing,  the  labor  pains  came  at  greater  frequency  until  at 
9:30  p.  m.  they  were  within  2  to  3  minutes  apart,  lasting 
40  to  70  seconds  in  duration  and,  at  10:15  p.  m.,  had 
progressed  to  continuous  wave-like  contractions;  that  at 
11:10  o’clock  the  infant  came  down  into  the  perineal  area 
and  was  visible  upon  vaginal  examination;  that  shortly 
thereafter  the  baby  was  taken  to  the  delivery  room  and 
while  the  mother  was  being  rolled  over  onto  the —  A 
You  mean  the  mother  was  taken  to  the  delivery  room? 

Q  The  mother  was  taken  to  the  delivery  room  while 
the  baby  was  still  visible  on  the  perineal  floor;  that  she 
was  rolled  over  onto  the  delivery  table  and  while  she 
was  being  rolled  over,  the  baby  was  expelled  quite  fast, 
spontaneously,  onto  the  delivery  table;  when,  in  accord¬ 
ance  with  good,  careful,  customary  obstetrical  practice  ex¬ 
isting  in  the  District  of  Columbia  and  vicinity,  in  your 
opinion,  should  conduction  anesthesia  have  been  given 
to  that  mother? 

MR.  WELCH :  If  the  Court  please,  the  same  objection 
to  previous  questions  of  that  kind. 

THE  COURT:  Overruled. 


226 


THE  WITNESS:  Well,  I  cannot  answer  that  question 
specifically  either,  in  that  I  would  have  to  know  the  sta¬ 
tion  of  the  baby’s  head;  the  dilatation  of  the  cervix  and 
exactly  the  progression  of  the  mother  and  if,  as 

620  you  state,  sometimes  if  the  mother  has  a  very  short 
second  stage  of  labor  -which  a  multiparous  patient, 

meaning  a  patient  who  has  had  borne  one  baby  or  who 
has  had  a  baby  previously,  if  that  stage  is  very  short, 
you  might  not  get  a  chance  to  do  it  If  you  are  using 
the  type  of  conduction  anesthesia  which  we  occasionally 
use,  I  would  anticipate  giving  the  mother  some  type  of 
conduction  anesthesia,  preferably  before  she  reached  the 
second  stage  of  labor.  Some  institutions  use  caudal  anes¬ 
thesia  in  that  type  of  patient. 

In  our  own  hospital,  we  do  not  use  caudal  anesthesia 
and,  therefore,  I  would  not  say  anything  about  caudal 
because  I  know  nothing  about  it;  I  mean,  other  than  in 
general. 

If  you  are  not  using  it,  the  only  type  of  conduction 
anesthesia,  therefore,  you  would  use  -would  be  some  kind 
of  spinal  anesthesia.  You  are  limited  in  the  use  of  that 
because  of  its  relatively  short  action.  In  other  words,  it 
has  to  be  timed  well  so  it  doesn’t  wear  off  before  the 
mother  has  the  baby  and  usually  it  is  not  repeated. 

The  other  type  of  conduction  anesthesia  which  you 
would  use  would  be  some  kind  of  pudendal  block  or  some 
kind  of  injection  into  the  perineum  but,  ordinarily,  that 
is  not  done  until  the  baby’s  head  is  on  the  perineum. 

MR.  WELCH:  Ordinarily  what,  Doctor? 

THE  WITNESS:  Ordinarily,  that  is  not  done  until 
the  baby’s  head  is  down  far  enough  so  that  delivery  is 
imminent. 

•  •  •  t 

621  Q  Who  administers  the  conduction  anesthesia? 
A  That  varies  in  different  hospitals.  The  spinal 

type  of  conduction  anesthesia  or  caudal  anesthesia  is  ad¬ 
ministered  usually,  in  most  hospitals,  by  the  anesthetist, 
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that  is,  at  our  hospital.  The  injection  local  is  adminis¬ 
tered  by  the  doctor  attending  the  patient,  either  the  intern 
or  the  resident  or  somebody  like  myself. 

Q  What,  medically  speaking,  is  meant  by  “ironing  out 
the  perineum”?  A  As  far  as  I  am  concerned,  I  think 
that  is  an  outmoded  term  and  something  we  no  longer  do. 

Q  What  is  it?  A  “Ironing  out  the  perineum”  is  a 
way  of  kidding  yourself  into  believing  that  you  are 
stretching  the  perineum,  the  perineal  muscles  and  fascia 
without  tearing  it.  Actually,  it  is  tearing  the  muscles 
of  the  perineum.  Consequently,  it  is  not  used  in  our 
hospital.  That  is  all  I  can  say  about  it. 

Q  It  is  not  used  because  you  use  conduction  anes¬ 
thesia,  isn’t  that  right? 

MR.  WELCH:  If  the  Court  please,  I  object  to  him 
arguing  about  that.  The  doctor  has  explained  his  posi¬ 
tion. 

THE  COURT :  He  may  answer. 

THE  WITNESS:  I  will  have  to  be  perfectly 
622  honest  and  say  that  that  is  not  correct;  that  we 
do  not  use  conduction  anesthesia  as  much  perhaps 
as  we  would  like  to  because  we  do  not  have  time  to  use 
conduction  anesthesia.  Conduction  anesthesia  takes  a  lot 
of — 

MR.  KEANE:  Care? 

THE  WITNESS :  A  lot  of  time. 

•  *  •  • 

Q  What  is  a  seriological  test  in  relation  to  determin¬ 
ing  the  cause  of  a  jaundiced  condition?  What  is  that 
type  of  test? 

MR.  WELCH:  I  object — I  am  sorry,  I  withdraw  the 
objection. 

THE  COURT:  Just  a  moment.  I  believe  the  objec¬ 
tion  is  good  unless  counsel  is  prepared  to  connect  it  up 
in  some  way  later  on. 

MR.  KEANE:  I  feel  it  has  a  relevancy,  Your  Honor. 

I  would  like  to  approach  the  bench. 
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THE  COURT:  You  may. 

(Thereupon,  counsel  approached  the  bench  and  the  fol¬ 
lowing  proceedings  were  had  out  of  the  hearing  of  the 
jury:) 

623  MR.  KEANE:  This  is  my  position:  The  con¬ 
dition  of  jaundice  developed  36  hours  after  birth, 

according  to  the  records  of  the  hospital,  and  the  baby 
remained  jaundiced  for  four  days,  approximately.  Jaun¬ 
dice  can  be  caused  by  the  condition  of  the  liver  or  it 
can  be  caused  by  blood  in  the  subdural  space  of  the  brain. 
This  test  can  distinguish  the  two.  If  you  recall  Dr. 
Price’s  testimony,  Dr.  Price  would  never  admit  that  a 
seriological  test  would  show  that  jaundice  was  caused  by 
a  hemorrhage.  The  relevancy,  Your  Honor,  is  this:  That 
it  was  a  fresh  hemorrhage  at  birth.  I  am  not  going  to 
press  it  too  strongly  because  it  is  pretty  generally  ad¬ 
mitted,  I  think,  that  it  was  a  birth  injury  but  that  was 
the  point. 

THE  COURT:  It  was  a  birth  injury? 

MR.  KEANE:  I  am  assuming,  and  before  the  trial 
started,  it  wTas  sort  of  agreed  that  it  was  a  birth  injury 
but  what  type  of  birth  injury — 

THE  COURT:  You  mean  the  whole  thing  you  are 
talking  about? 

MR.  KEANE:  In  my  talks  with  Mr.  Welch  and  Mr. 
Daily — and  I  am  not  going  to  hold  them  to  that  at  all — 
MR.  WELCH:  In  the  broad  sense  of  the  term,  birth 
injury,  as  explained  by  one  of  the  doctors,  covers  every¬ 
thing  that  happens  from  the  time  labor  begins  until  the 
child  is  actually  delivered  outside  its  mother,  yes. 

624  We  think  that  this  child’s  brain  was  damaged 
during  the  course  of  labor  and  it  had  nothing  to 

do  with  anything  that  happened  with  the  child  outside  of 
the  mother.  In  that  sense,  we  do  not  deny  that  it  was 
a  birth  injury. 

MR.  KEANE:  In  that  connection,  then,  I  will  with¬ 
draw  this  question  about  the  jaundice  condition  because 
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it  happened  and,  I  think,  if  they  had  known  it,  they 
could  not  have  done  anything  about  it. 

THE  COURT :  That  is  correct. 

MR.  KEANE :  That  is,  after  36  hours. 

•  •  •  • 

625  Cross-Exommation 
BY  MR.  WELCH: 

Q  Dr.  Harter,  in  the  matter  of  premature  births,  do 
you  know,  from  your  experience  or  can  you  give  us  an 
opinion  based  upon  your  experience,  what  may  be  meant 
by  the  terminology  of  “birth  injury”? 

•  •  •  • 

A  I  think  the  term  “birth  injury”  is  an  all-inclusive 
term  that  applies — I  don’t  think  there  is  any  difference 
between  prematures  and  term  infants  as  regards  birth 
injury.  Birth  injury,  as  far  as  I  know,  would  be  any 
injury  to  a  baby  which  could  be  attributed  directly  to 
the  process  of  either  the  baby  being  bom  or  the  baby 
being  delivered  by  the  obstetrician. 

Q  In  the  case  of  a  premature  baby,  just  under  or 
about  a  seven  months  baby  weighing,  at  the  time  of 
birth,  three  pounds  nine  ounces,  and  referring  to  a  diag¬ 
nosis  of  birth  injury  which  evidenced  itself  as  a  type 
of  injury  which  causes  intracranial  hemorrhage  and  later 
on  developed  symptoms  of  disability  in  the  premature 
child  of  spasticity,  rendering  the  child  from  90  to  95 

626  percent  mentally  incompetent  and  deficient  and 
with  the  usual  muscular  and  locomotion  disability 

attendant  upon  a  spastic  condition,  can  you  tell  us 
whether,  from  your  experience,  such  birth  injury  can 
be  caused  by  the  usual  and  ordinary  pressures  and  mus¬ 
cular  operation  of  the  organs  of  the  mother  during  the 
period  of  labor,  including  the  first  stages  of  labor  and 
the  pressures  against  the  uterus,  the  relaxation  of  the 
uterus  and  expulsion  of  the  child  into  the  birth  canal 


230 


and  any  of  the  other  pressures  normal  and  usual  in  the 
course  of  the  labor  of  the  mother?  A  My  only  answer 
to  that  is  I  would  say  that  no  one  knows,  to  the  best 
of  my  knowledge,  the  exact  cause  of  the  so-called  birth 
injury  of  that  particular  type.  I  do  not  believe  that 
anyone  has  ever  proved,  one  way  or  the  other,  the  exact 
cause  of  an  intracranial  hemorrhage  of  a  baby  that  is 
born  spontaneously.  Certainly,  if  forceps  had  been  used 
on  the  baby’s  head,  to  extract  the  baby,  at  least  the 
forceps  and  the  obstetrician  are  usually  blamed  for  the 
fact  that  the  baby  has  an  intracranial  hemorrhage. 

Q  Do  I  understand  by  that,  that,  ordinarily,  the  use 
of  forceps  is  contraindicated  unless  there  is  some  par¬ 
ticular  condition  which,  in  the  judgment  of  the  attending 
physician,  requires  the  use  of  forceps?  A  No;  that  is 
not  correct  because,  in  some  hospitals,  the  incidence  of 
forceps  deliveries  is  between  80  and  90  percent.  I 
merely  mentioned  the  use  of  forceps  to  say  if  the 

627  obstetrician  delivered  the  babv  and  the  babv  ends 
up  with  some  degree  of  intracranial  bleeding  or 

hemorrhage  that  usually  the  forceps  and  the  obstetrician 
are  generally  accepted  as  being  to  blame  for  that  con¬ 
dition.  Whether  or  not  the  baby  might  have  had  that 
type  of  birth  injury,  whether  or  not  the  forceps  had 
been  used,  I  don’t  think  anybody  could  tell. 

i  •  i  i 

Q  In  general,  do  we  consider  that  the  skeletal 

628  structure  in  the  premature,  the  bones  of  the  skull, 
I  will  say,  are  softer,  less  firmly  and  solidly  devel¬ 
oped  than  the  term  baby?  A  In  general,  I  would  say 
that  was  true.  There  is  less  what  is  known  as  ossifica¬ 
tion  which  means  the  laying  down  of  bone,  of  course  obvi¬ 
ously  the  younger  the  baby  is. 

Q  In  a  head  presentation,  what  is  the  operation  or 
the  process  created  in  labor  during  the  first  stages?  I 
mean,  what  is  nature  attempting  to  do  with  the  baby 
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and  what  parts  of  the  mother’s  body  are  directly  in¬ 
volved  and  what  happens  to  the  baby? 

•  •  *  • 

THE  WITNESS:  The  first  stage  of  labor  is  directed 
to  the  dilatation ;  first  of  all,  the  effacement  and  dilatation 
of  the  cervix.  There  is  no  expulsive  effort  put  forth, 
ordinarily,  by  the  mother  until  there  is  complete  dilata¬ 
tion  and  complete  effacement;  I  mean  a  thinning  out  and 
a  dilatation  of  the  cervix  in  the  first  stage  of  labor. 

•  •  •  • 

629  Q  And,  in  discussing  the  processes  of  nature 
before  the  dilatation  of  the  cervix  is  accomplished, 

is  it  frequently  referred  to  as  a  pushing  or  pounding  of 
the  head  of  the  baby  against  the  cervix  by  reason  of  the 
contractions  of  the  mother?  A  I  don’t  think  that  any¬ 
one  knows  specifically  the  mechanism  by  which  the  cervix 
dilates;  whether  the  cervix  is  drawn  up  over  the  baby’s 
head  or  whether  the  baby’s  head  is  pushed  down  against 
the  cervix.  That  is  just  something  that  I  cannot  answer 
because  there  isn’t  entire  agreement  on  that. 

*  •  •  * 

Q  Are  there  two  different  distinct  expressions  and 
do  they  mean  different  things;  first,  a  spontaneous  de¬ 
livery  and,  secondly,  a  precipitous  delivery?  A  Well,  a 
spontaneous  delivery,  in  obstetrical  parlance,  is  one  as 
contrasted  to  an  operative  delivery.  In  other  words,  when 
the  mother  has  the  baby  entirely  by  her  own  means,  with 
a  minimal  amount  of  help  on  the  part  of  the  obstetrician 
or  the  attendant — in  answer  to  your  question,  I  would 
say  that  a  spontaneous  delivery  could  be  a  precipitate 
delivery.  A  precipitous  delivery  is  a  delivery  that  ordi¬ 
narily  occurs  rapidly. 

630  Q  And  a  spontaneous  delivery  might  be  a  pre¬ 
cipitous  delivery  but  not  necessarily  so?  A  That 

is  correct. 
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Q  It  is  a  delivery  that  we  hear  of  now  and  then  of 
a  mother  in  a  taxicab  hurrying  to  the  hospital.  That 
is  a  spontaneous  delivery?  A  Also  a  precipitate 
delivery. 

*  *  •  .  • 

Q  Spontaneous  delivery  means  one  in  which  the  baby 
is  born  by  the  natural  functions  of  the  mother  without 
the  aid  of  anv  artificial  means?  A  Well,  that  is  not 
exactly  correct  because,  as  I  say,  the  spontaneous,  as 
contrasted  to  operative,  and  if  the  mother  has  the  baby 
without  any  operative  procedure  being  done,  even  though, 
say,  some  doctor  guides  the  head  out  of  the  birth  canal, 
for  example,  it  is  still  considered  a  spontaneous  delivery 
and  it  is  usually  a  spontaneous  delivery,  as  contrasted 
to  a  Ceasarian  section  which  is  an  operative  delivery  or 
a  baby  delivered  by  forceps,  which  is  operative. 
631  In  general,  I  would  say  a  spontaneous  delivery 
was  one  in  which  the  mother  was  given  rather  a 
minimal  amount  of  assistance. 

•  •  •  • 

Q  In  the  matter  of  premature  labor,  is  there  any  way 
by  which  a  physician  may  be  certain  of  or  determine  the 
exact  duration  of  labor?  A  You  mean  as  to.  when  the 
baby  will  deliver? 

Q  As  to  when  the  baby  will  deliver.  A  Well,  only 
within  rather  broad  limits.  I  mean  you  cannot  say  spe- 
cificallv  at  anv  given  time  when  the  mother  will  deliver. 
I  think  you  can — 

Q  After  the  cervix  has  dilated — 

MR.  LAUDERDALE:  Did  you  finish  that  answer  too, 
sir? 

THE  WITNESS:  I  said,  in  general,  that  it  can  only 
be  a  matter  of  generality.  You  cannot  say  this  mother 
is  going  to  have  this  baby  in  twenty  minutes,  for  ex¬ 
ample,  because  you  do  not  know. 

#  •  •  • 
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Q  After  the  cervix  has  dilated  and  the  baby’s  head 
has  protruded  or  progressed  into  the  birth  canal,  can 
you  at  that  time,  determine  the  length  of  time  that 

632  will  be  required  from  that  point  to  the  delivery  of 
the  baby?  A  Well,  I  would  have  to  answer  that 

the  same  way  I  answered  his  question;  in  that,  only 
within  relative  limits  can  that  be  determined. 

Q  Let  me  ask  you  this,  Doctor:  Is  it  a  fact,  from 
your  experience,  that  many  times,  particularly  in  prema¬ 
ture  cases  even  with  a  maximum  of  observation  and  at¬ 
tention,  that  the  premature  birth  will  precipitate  before 
the  ordinary  measures  of  anesthesia  and  preparation  and 
so  forth  may  be  had?  A  I  think  I  answered  that  ques¬ 
tion  before  in  that  I  said  that  the  course  of  the  second 
stage  was  relatively  unpredictable.  Certainly,  the  smaller 
the  baby’s  head  the  more  apt  it  is  to  have  a  rapid  pro¬ 
gression  through  the  vagina  and  providing  that  the 
uterus  and  the  abdominal  muscles,  et  cetera,  are  push¬ 
ing  the  baby  out.  The  smaller  the  head,  I  would  say,  in 
general,  you  might  anticipate  that  the  delivery  might  be 
more  rapid  at  that  particular  phase  of  labor. 

Q  You  were  asked  about  an  episiotomy.  In  any  case, 
premature  or  otherwise,  what  are  the  indications  that  an 
episiotomy  should  be  done  on  the  mother?  A  Well,  I 
think  a  text-book  definition  of  that  would  be  an  indication 
which  one  can  honestly  say,  that  an  episiotomy  will  either 
shorten  the  length  of  labor  of  the  mother  to  the  ad¬ 
vantage  of  both  mother  and  baby. 

•  •  •  • 

633  Q  From  your  experience,  as  you  have  outlined 
it,  Doctor,  do  you  consider  that  an  episiotomy 

should  have  been  done  or  that  conditions  indicated  that 
an  episiotomy  should  have  been  done  where  this  prema¬ 
ture  labor,  within  20  or  25  minutes  after  dilatation 
638  of  the  uterus,  the  mother  precipitously  gives  birth 
to  the  baby  without  any  artificial  assistance?  A 
Will  you  repeat  that  again? 
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•  *  •  ♦ 

THE  WITNESS:  The  only  way  I  can  answer  that  is 
that,  ordinarily,  an  episiotomy  is  done  to  shorten  the 
second  stage  of  labor. 

*  •  •  • 

Q  Or  is  it  also  to  make  easier  the  passage  of  the 
baby  through  the  tract  and  out  of  the  vagina?  A  Yes. 
As  I  have  stated  in  the  definition,  it  is  to  facilitate  or  to 
shorten  the  labor  to  the  benefit  of  the  mother  and  the 
babv. 

Q  I  am  asking  you,  in  a  case  where  the  second  stage 
of  labor  was  so  short,  that  is,  about  20  minutes  and 
where  the  baby  was  precipitously  expelled  without  any 
artificial  means  being  used,  and  wherein  the  actual  birth 
of  the  child  there  was  no  tearing  of  the  tissues  of  the 
mother,  that  there  is  any  reason  to  believe  that  an  episio¬ 
tomy  should  have  been  done  in  such  case?  A  In  the 
specific  case  you  cite,  it  obviously  would  not  have  short¬ 
ened  the  length  of  her  labor  any.  I  mean  the  thing  is 
this:  About  doing  an  episiotomy  the  patient,  as  I  told 
Mr.  Keane,  has  to  be  prepared  and  has  to  be  put  up  and 
some  form  of  anesthesia  should  be  available,  if  an  episio¬ 
tomy  is  to  be  done.  In  other  words,  you  just  can- 
635  not  cut  a  patient  without  some  form  of  anesthesia 
and  have  her  come  back  to  you  to  have  another 

baby. 

Q  I  don’t  think  all  of  the  jurors  heard  what  you  said, 
Doctor.  A  I  said  you  cannot  just  do  an  episiotomy  with¬ 
out  an  anesthesia.  You  cannot  make  an  incision  into 
anybody  without  anesthesizing  the  part  if  you  expect  the 
mother  to  return  with  her  subsequent  babies  or  for  her 
subsequent  pregnancies. 

Q  Tsn’t  it  also  true,  Doctor,  that  you  would  not  do 
an  episiotomy  at  all  when  it  is  obvious  that  the  baby  is 
small  enough  and  the  parts  large  enough  to  permit  a 
spontaneous  delivery  without  cutting  the  tissue?  A  You 
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do  not  ordinarily  do  an  episiotomy  if  the  delivery  is 
immediately  imminent. 

Q  You  do  not?  A  I  would  say  you  do  not  if  the 
mother  is  obviously  going  to  deliver  the  baby  without — 
usually  the  thing  that  you  watch  for  is  the  perineal  body 
and  if  there  is  any  indication,  providing  the  head  is  down 
that  far,  that  there  is  any  indication  that  the  mother  is 
going  to  incur  any  laceration  then,  if  possible,  one  does 
an  episiotomy.  Again,  it  should  be  done  with  anesthesia. 

Q  Doctor,  what  is  hykinone?  A  Hykinone  is  a 

636  form  of  Vitamin  K,  an  injectible  form  of  Vitamin 
K. 

Q  And  do  you  know,  from  your  experience,  what  some 
physicians  use  it  for?  A  It  has  been  used,  in  the  past, 
for  supposedly  the  prevention  of  hemorrhage  in  the  new¬ 
born. 

Q  What  is  the  customary  procedure  for  the  use  of  it 
in  the  District  of  Columbia,  so  far  as  you  know?  A  I 
cannot  speak  for  the  District  of  Columbia.  We  do  not 
use  it  at  Gallinger. 

Q  You  don’t  use  it  at  all  at  Gallinger?  A  No,  sir. 

•  #  •  • 

Redirect  Examination 
BY  MR.  KEANE : 

Q  What  do  you  use  in  place  of  it?  A  We  use  noth¬ 
ing  because  there  is  nothing  that  has  been  proven  to  be 
of  any  value. 

Q  Do  you  know  Ethel  C.  Dunham,  M.  D.?  A  I  don’t 
know  her,  no. 

Q  Have  you  heard  of  her?  A  No,  sir. 

Q  I  should  ask  you,  Doctor,  do  you  rely  on  any  au¬ 
thorities  for  your  statement  that  Vitamin  K  has  been 
found  to  be  ineffective?  A  Yes.  The  authority 

637  upon  which  I  am  relying  is  Dr.  John  Marks  and 
Dr.  Lewis  K.  Sweet  in  Gallinger  Hospital  who 
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published  a  paper  in  1942  showing  that  there  was  abso¬ 
lutely  no  decrease  in  the  incidence  of  intracranial  hemor¬ 
rhage  in  a  series  of  babies  treated  with  Vitamin  K  and 
a  series  of  babies  that  were  treated  without  Vitamin  K. 

Q  Have  you  studied  this  publication  by  the  Federal 
Security  Agency  of  the  United  States  Government?  A 
I  have  not  studied  it.  I  am  familiar  with  it.  I  have 
read  it  over.  I  have  read  part  of  it.  That  is  primarily 
a  book  for  pediatricians  rather  than  obstetricians. 

Q  It  deals  with  Vitamin  K,  does  it  not,  Doctor?  A 
That  I  don’t  know. 

Q  Doctor,  an  intracranial  hemorrhage  can  also  be 
caused  in  the  delivery  of  a  premature  infant  by  the  sud¬ 
den  release  of  pressure  as  it  comes  out  into  the  world, 
can  it  not?  A  Yes;  it  can  be  caused  in  any  infant  by 
that  mechanism,  supposedly. 

Q  The  head  molds  and  the  sudden  release,  that  type 
of  thing  could  cause —  A  It  has  nothing  to  do  with  the 
molding  of  the  head  because  the  head  does  not  mold  back 
immediately.  The  mechanism  supposedly  is  a  rupture  of 
an  intracranial  vessel  as  the  head  is  released  from  the 
confines  of  the  vagina. 

Q  Doctor,  Mr.  Welch  was  speaking  of  precipi- 
638  tous  deliveries.  That  is  not  a  proper  medical  con¬ 
cept  or  one  that  is  used  in  medical  parlance,  is  it? 
A  Yes,  it  is.  The  precipitous  delivery,  precipitous  labor 
is  one — 

Q  I  was  going  to  ask  you,  in  a  few  minutes,  about 
precipitous  labor.  Precipitous  labor  and  precipitous  de¬ 
livery  are  not  the  same  things,  are  they?  A  Well,  I 
would  say  yes.  I  mean  that  one  goes  with  the  other. 

Q  I  think  we  are  in  accord,  then.  Precipitous  delivery 
and  precipitous  labor  are  the  same  thing,  in  vour  opinion? 
A  No. 

Q  I  thought  you  said  that.  A  What  I  would  say  is 
that  my  definition  of  precipitous  labor  is  one  that  is 
usually  considered  to  last  less  than  four  hours.  That  is 
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the  customary  definition  for  precipitous  labor  and,  of 
course,  precipitous  labor,  in  that  instance,  ordinarily 
would  culminate  in  precipitous  delivery. 

Q  In  medical  parlance,  a  ten-hour  labor  would  not  be 
considered  precipitous  labor,  would  it?  A  No,  sir. 

Q  Doctor,  you  said  a  moment  ago,  when  Mr.  Welch 
was  examining  you,  that  a  premature  baby  may  be  born 
in  twenty  minutes  during  the  second  stage  and  it  is 

639  relatively  unpredictable,  did  you  not?  A  A  baby 
may  be  born  in  thirty  seconds,  in  the  second  stage. 

Q  Then,  Doctor,  would  good,  careful,  customary  proce¬ 
dure  in  hospitals,  in  so  far  as  obstetrical  attention  is 
concerned,  require  constant  supervision  over  a  premature 
baby  when  the  mother  is  known  to  be  in  true  labor?  A 
That  would  be  the  ideal  situation  but  I  do  not  know  of 
any  hospitals  where  that  exists. 

*  *  • 

Q  The  baby,  in  head  presentation,  is  it  the  top  of  the 
uterus  that  becomes  irritated  by  some  substance 

640  that  comes  down  from  the  upper  part  of  the  body 
that  irritates  the  top  of  the  uterus  that  causes  it 

to  contract  and  pulsate?  A  No;  that  is  not  correct 
because  you  can  have  a  woman  who  has  complete  sever¬ 
ance  of  the  spinal  cord  and  still  go  into  labor. 

Q  Isn’t  it  the  top  of  the  uterus  that  contracts  from 
some  irritant?  A  The  most  recent  word  on  that,  I  be¬ 
lieve,  is  to  the  effect  that  the  upper  two-thirds  of  the 
uterus  is  primarily  the  contractual  part  of  the  uterus. 

•  •  *  • 

641  Q  If  you  could  answer  this,  what  stage  of  labor 
is  indicated  as  having  been  completed  when  you 

observe  bloody  show?  A  Well,  again  bloody  show,  I 
would  say,  was  so  unpredictable  that  you  certainly 

642  cannot  predict  what  stage  of  labor,  if  any,  has 
been  completed  by  seeing  it. 

•  •  •  • 
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64S  (After  discussion  on  the  deposition  of  Dr.  Louis 
M.  Heilman,  and  rulings  by  the  Court  on  objections 
made  at  the  taking  of  the  deposition,  the  following  oc¬ 
curred:) 

MR.  WELCH:  If  the  Court  please,  we  object  to  any¬ 
thing  in  this  deposition  or  the  supplemental  deposition 
with  respect  to  Dr.  Roger  O'Donnell. 

•  •  •  • 

MR.  KEANE:  Your  Honor,  I  think  if  I  give  a  little 
background  it  will  be  helpful. 

When  we  filed  suit,  Mr.  Marshall  was  under  the 
649  impression  that  Dr.  O'Donnell  had  been  given  proper 
instructions  at  the  hospital.  He  instructed  ine  to 
file  suit  against  the  Garfield  Memorial  Hospital.  The  suit 
was  pending  and  almost  ready  for  trial  when  I  called  Dr. 
O'Donnell  on  the  telephone,  naturally  calling  him  as  a 
witness.  He  immediately  took  the  position,  saying  at  that 
time  that  he  was  now  on  the  Garfield  staff,  having  been 
recently  placed  there  and  he  immediately  proceeded  to  tell 
a  storv  highlv  inconsistent  with  non-liabilitv. 

I  told  Dr.  O’Donnell,  very  frankly,  at  the  time  if  he  took 
that  position  that  there  was  no  alternative  consistent  with 
what  he  said  but  to  make  him  a  defendant.  I  filed  the 
motion  to  make  him  a  party.  The  motion  was  filed  Janu¬ 
ary  11,  if  my  recollection  is  correct.  It  was  served  on 
Welch,  Dailv  &  Welch.  T  had  information  that  thev  would 
eventually  represent  him. 

The  notice  of  the  taking  of  the  deposition  was  filed  after 
that.  Mr.  Welch  had  copies  of  the  intention  to  join  him 
and  the  court  here,  through  a  rush  of  work,  was  six  weeks 
hearing  that  motion.  I  still  felt  that  even  though  if  the 
court  was  late  in  hearing  the  motion,  we  had  to  take 
the  deposition  because  the  doctor  is  in  and  out  of  town 
so  we  went  over  and  took  it,  with  full  knowledge,  that  Dr. 
O’Donnell  was  going  to1  be  defended  by  the  same  attor¬ 
neys. 
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The  very  purpose  of  the  supplemental  taking  of 
650  the  deposition  was,  if  Your  Honor  will  look  at  it, 
I  asked  him  at  that  time,  with  Dr.  0  ’Donnell  a  party 
and  represented  by  counsel  and  the  doctor  there  for  cross- 
examination,  to  reaffirm  his  deposition. 

THE  COURT :  I  have  given  consideration  to  this  be¬ 
cause  I  knew  it  would  arise.  I  conclude  that  it  is  ad¬ 
missible  as  to  Dr.  O’Donnell  since  it  is  a  reaffirmation. 

*  *  •  * 

652  MR.  WELCH:  We  object  to  the  use  of  the  de¬ 
position  at  all  on  the  further  ground  that,  under 

the  Rules  of  Civil  Procedure,  Rule  26,  Section  (d),  Clause  3, 
the  rules  provide  the  circumstances  under  which  a  deposi¬ 
tion  may  be  used  and  the  circumstances  invoked  here  are 
not  provided  for  in  the  rule.  The  rule  says: 

“The  deposition  of  a  witness,  whether  or  not  a  party, 
may  be  used  by  any  party  for  any  purpose  if  the  court 
finds:  1,  that  the  witness  is  dead;” — It  is  conceded  that 
the  witness  is  not  dead. 

“or  2,  that  the  witness  is  at  a  greater  distance  than  100 
miles  from  the  place  of  trial  or  hearing,” — It  is  conceded 
that  this  witness  is  in  Baltimore  and  that  is  not  a  greater 
distance  than  100  miles  from  the  place  of  trial. 

“or  out  of  the  United  States,” — There  is  no  showing  he 
is  out  of  the  United  States. 

“unless  it  appears  that  the  absence  of  a  witness  was 
procured  by  the  party  offering  the  deposition;” — 

*  #  •  • 

“or  3,  that  the  witness  is  unable  to  attend  or 

653  testify  because  of  age,  sickness,  infirmity,  or  im¬ 
prisonment;” — There  is  no  showing  for  that. 

“or  4,  that  the  party  offering  the  deposition  has  been 
unable  to  procure  the  attendance  of  the  witness  by  sub¬ 
poena;” — 

I  sav  that  is  not  shown  in  this  case  either.  Thev  waited 

f  * 

until  the  day  they  wanted  the  man  here,  pratically,  and  then 
they  sent  somebody  over  there  with  a  subpoena  and  we  are 
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told  that  lie  could  not  locate  the  doctor.  I  say  there  is  no 
reliable  information  before  this  Court  to  justify  the  exer¬ 
cise  of  discretion  and  I  say  that  the  plaintiffs  in  this  case 
have  not  made  a  reasonable  and  proper  effort  to  obtain  the 
presence  of  Dr.  Heilman  by  subpoena. 

I  point  out  to  the  Court  that  Dr.  Heilman  was  present 
and  ready  to  testify  in  this  case  when  it  was  first  called 
for  trial  and  there  is  no  showing  that  he  was  not  willing 
and  was  not  available,  could  not  have  been  reached  by 
subpoena  to  appear  in  this  trial. 

I  lay  particular  emphasis  on  it  because  of  the  fact  that 
the  defendant,  Dr.  O’Donnell,  never  had  counsel  pre¬ 
pared  to  cross-examine  this  man  until  after  the  doctor 
was  properly  made  a  defendant  in  the  case. 

•  *  •  • 

MR.  KEANE:  For  the  purpose  of  the  record,  the 
plaintiffs  would  like  to  point  to  a  subpoena  dated 
654  June  19,  1950,  in  this  action  addressed  to  Louis 
M.  Heilman,  Johns  Hopkins  Hospital,  Baltimore, 
Maryland;  an  attempt  to  be  served  on  that  day,  June 
19,  by  Theodore  A.  Rettaliata,  a  Notary  Public,  whose 
offices  are  in  Baltimore;  that  the  return  of  the  subpoena 
shows  that  Dr.  Heilman  was  not  available.  That  will 
be  in  the  files  of  the  case. 

MR.  WELCH:  May  I  see  what  it  is,  Judge? 

•  •  •  • 

MR.  KEANE:  I  would  like  to  have  Mr.  Lauderdale 
place  in  the  record  the  results  of  his  efforts  in  the  last 
4S  hours  to  have  Dr.  Heilman  testify  here  at  the  trial. 

THE  COURT:  You  may  do  so. 

MR.  LAUDERDALE:  If  Your  Honor  please,  as  you 
suggested  yesterday  morning  I  placed  a  person  to  per¬ 
son  call  to  Dr.  Heilman — 

THE  COURT :  Are  you  waiving  the  necessity  of 
oath? 
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MB.  WELCH:  As  far  as  Mr.  Lauderdale  is  concerned, 
yes. 

THE  COURT:  I  assume  this  is  testimony,  now,  for 
the  record. 

MR.  LAUDERDALE:  Yes. 

THE  COURT :  Go  ahead,  if  you  are  waiving  the  oath. 

MR.  LAUDERDALE :  I  placed  a  person  to  person  call 
to  Dr.  Heilman  at  Johns  Hopkins  Hospital.  The  oper¬ 
ator  here  got  the  hospital — I  could  hear  the  hospital  switch¬ 
board  come  on — and  she  asked  to  speak  to  Dr. 

655  Heilman.  A  connection  was  made  to  a  young  lady’s 
voice  who  said  that  she  was  Dr.  Heilman’s  secre¬ 
tary.  The  operator  asked  to  speak  to  Dr.  Heilman.  The 
young  lady  said,  “I  am  sorry;  Dr.  Heilman  is  out  of 
the  city  and  will  not  return  until  the  first  of  July.” 

The  operator  here  asked  where  he  could  be  reached 
and  the  answer  came  back  that  “He  cannot  be  reached.” 

•  *  •  • 

MR.  WELCH:  *  *  #  There  is  no  proper  proof  to 
this  Court  that  this  witness  is  not  available  to 

656  the  processes  of  the  Court  but  I  make  this  further 
observation:  Counsel  could  have  gotten  out  the 

subpoena  for  Dr.  Heilman  at  a  time  when  they  got  out 
the  subpoenas  for  their  other  witnesses  in  this  case  and 
have  precluded  him  from  going  off  and  hiding  himself 
or  going  on  a  vacation.  *  *  * 

I  do  not  know  whether  Dr.  Heilman  was  subpoenaed 
the  first  time  or  whether  he  came  voluntarily.  I  know 
he  was  here.  I  say  it  was  their  duty  to  put  him  under 
subpoena  at  the  same  time  they  put  their  other  witnesses 
under  subpoena  in  this  case  and,  even  though  it  may 
be  some  hardship  to  them,  it  is  their  fault. 

•  •  •  • 

MR.  KEANE:  I  may  reply  to  that  latter  part  for 
the  purpose  of  the  record;  that  we  sent  the  subpoena 
over  to  Baltimore  several  days  in  advance  of  the  con¬ 
templated  start  of  the  trial  so  they  vrould  be  in  Balti- 


more  and  so  that  Dr.  Heilman  would  be  available  with¬ 
out  any  notice  at  all  that  might  tempt  him  not  to 
657  appear.  We  did  everything  we  could  possibly  do 
not  to  advise  Dr.  Heilman  that  we  were  about  to 
go  to  trial  but  left  it  entirely  up  to  the  men  who  served 
the  process. 

That  is  right,  Mr.  Lauderdale? 

MR.  LAUDERDALE:  That  is  right. 

•  •  *  • 

THE  COURT:  The  Court  will  rule  that  sufficient  show¬ 
ing  has  been  made  by  the  plaintiffs  to  justify  the  use 
of  the  deposition  and  will  admit  the  deposition  in  the 
trial  of  the  case. 

MR.  KEANE:  Your  Honor,  the  next  question  per¬ 
tains  to  Rule  36. 

Very  briefly,  and  in  an  effort  to  expedite  the  matter, 
we  put  a  request  for  an  admission  upon  the  defendants 
under  Rule  36,  attaching  a  schedule  of  accepted  hospital 
procedures,  the  ones  that  we  thought  were  applicable  to 
hospitals  generally  in  the  District  of  Columbia  and 
65S  had  reasonable  ground  to  believe  that  they  were 
applicable. 

We  requested  the  defendant  hospital  to  admit  the  truth 
of  those  statements.  Defendant  refused  to  admit:  said  it 
was  a  document  and  that  thev  did  not  know  anything 
about  the  document  and  intimated  that  the  rule  related 
solely  to  documents. 

They  have  refused  to  amplify  the  statement.  They 
have  refused  to  give  any  information  as  to  what  their 
procedures  might  be,  as  compared  to  that  schedule  of 
procedures. 

Rule  36,  and  particularly  the  new  amendment,  says: 

“Documents  and  requests  for  admissions  of  fact.”  The 
defendants  have  misconstrued  it  purposely  and  are  at¬ 
tempting  to  make  it  applicable  to  documents. 

The  Advisory  Committee  on  the  amendment,  which  ap¬ 
pears  in  Title  28,  Section  36  footnote  to  the  1949  sup- 
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plementary  pamphlet  of  the  United  States  Code  Anno¬ 
tated,  says  this: 

“The  second  change  in  the  first  sentence  of  the  rule 
removes  any  uncertainty  as  to  whether  a  party  can  be 
called  upon  to  admit  matters  of  fact  other  than  those  set 
forth  in  relevant  documents  described  in  an  exhibit  with 
the  request.” 

They  follow  by  citing  Smythe  v.  Kaufman,  114  Fed. 
(2d)  840,  which  held  that  the  original  rule  pertained  to 
the  admission  of  facts  as  well  as  documents. 

I  have  in  front  of  me  Bowles  v.  Batson,  61  Fed. 
659  Sup.  839  at  843  where  the  court  said  that  in  ac¬ 
cordance  with  the  rule  failure  to  give  a  proper 
amplification  or  admit  the  truth  is  such  an  action  that 
permits  that  statement  of  fact  to  stand  admitted  for 
purposes  of  trial. 

I  think  if  Your  Honor  reads  the  rule,  it  is  self  explana¬ 
tory,  selfoperative,  at  this  stage  of  the  trial. 

MR.  DAILY :  They  submitted  something  they  got  out 
of  some  book  and  we  looked  all  over  to  find  it.  They 
did  not  get  it  from  Garfield  Hospital.  You  might  have 
gotten  that  from  the  Hingson  report  out  of  St.  Louis. 

Here  is  a  copy  of  the  answer,  a  copy  mailed  to  Mr. 
Keane. 

THE  COURT:  Let  me  inquire  what  there  is  about 
this  answer  that  you  feel  causes  you — 

MR.  KEANE:  These  are  the  requests. 

THE  COURT:  You  are  asking  for  an  admission  and 
this  constitutes  their  answer.  They  state  they  neither 
can  deny  nor  admit  the  genuineness  of  the  document  nor 
any  of  the  matters  set  forth  therein.  Wherein  do  you 
contend  this  is  not  a  complete  answer  or  a  satisfactory 
answer  ? 

MR.  KEANE:  The  rule  says,  and  I  will  read  the 
rule  for  obviously  that  does  not  give  me  what  I  want. 

THE  COURT:  It  doesn’t  give  you  what  you  want, 
yes. 
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#  •  *  * 

660  THE  COURT:  I  take  the  position  of  the  de¬ 
fendant  here  that  they  cannot  truthfully  admit  nor 

deny;  that  they  are  contending  that  that  constitutes  a 
compliance  with  the  requirement  that  they  set  forth  in 
detail  why  they  cannot  admit  or  deny  it. 

Is  that  the  defendant’s  position? 

MR.  DAILY:  Yes. 

MR.  KEANE:  And  their  answer  is  hopelessly  evasive. 
MR.  DAILY :  I  would  not  say  that.  You  get  more 
insulting  every  day. 

MR.  KEANE:  I  think  the  fundamental  question  is 
this:  Do  they  constitute  their  procedures  or  not  and,  if 
they  do  not,  wherein  do  they  differ?  They  refuse  to 
answer  that  request  for  admission.  They  do  not  even 
approach  it. 

THE  COURT :  It  would  appear  to  the  Court  that  this 

answer  is  not  a  satisfactory  answer  to  relieve  the  defend- 

•> 

ant  from  the  requirement  of  admission  or  of  showing 
why  the  admission  cannot  be  made.  There  is  no 

661  specific  denial. 

MR.  DAILY:  We  deny  we  even  have  the  docu¬ 
ment.  We  don't  know  where  it  comes  from  nor  the 
source  of  it. 

THE  COURT:  It  is  identified  in  the  showing. 

MR.  DAILY:  Where  is  it  identified  ? 

THE  COURT :  That  it  constitutes  accepted  procedures 
of  the  American  Board  of  Obstetrics  and  Gynecology. 

MR.  DAILY :  We  cannot  answer  for  them.  We  are 
answering  for  Garfield  Hospital. 

THE  COURT:  It  puts  you  in  a  position  to  ascertain 
where  it  does  constitute  accepted  procedures. 

MR.  WELCH:  Do  we  have  to  go  get  that  document 
and  check  it? 

THE  COURT:  No,  but  at  least  you  have  to  make 
a  showing. 
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MR.  WELCH:  He  had  Mr.  Schmelzer  on  the  stand 
and  interrogated  him  about  hospital  procedures  and  Mr. 
Schmelzer  said  that  there  were  no  written  hospital  pro¬ 
cedures  governing  these  types  of  cases  and  then,  because 
perhaps  the  American  Medical  Association  or  the  Amer¬ 
ican  Board  of  Obstetrics  has  set  up  an  ideal  and  pub¬ 
lished  it,  he  came  along  with  the  request  for  us  to  admit 
that  our  procedure  was  the  same  as  that.  We  haven’t 
got  a  copy  of  that. 

MR.  DAILY:  We  don’t  know  that  that  is  the  pro¬ 
cedure  of  the  American  Medical  Association. 

MR.  KEANE:  Let’s  stick  to  the  first  inquiry.  It  has 
nothing  to  do  with  the  others. 

GG2  MR.  DAILY :  What  is  the  first? 

MR.  KEANE:  Whether  they  are  yours  or  com¬ 
parable. 

MR.  DAILY :  We  said  no. 

MR.  KEANE:  You  have  not  answered  this  question. 

MR.  WELCH :  We  tried  to  check  on  them. 

MR.  KEANE:  I  don’t  say  that  is  a  document  at  all. 
You  have  construed  it  to  be  a  document.  I  say  that  is 
a  procedure,  written  or  oral.  This  is  the  very  purpose 
of  Rule  36.  Here  is  where  we  progress  legally  and  it 
is  this  very  case  in  which  you  use  this  procedure  where 
you  cannot  prove  it  otherwise. 

MR.  DAILY :  You  have  a  subpoena  for  Mr.  Schmelzer 
for  everything  he  has  up  there. 

MR.  KEANE:  What  are  the  procedures,  written  or 
oral?  You  admit  them  or  deny  them. 

THE  COURT:  The  service  of  this  notice  and  the 
attached  proposed  evidence  on  the  defendant  under  the 
rule  appears  to  call  upon  the  defendant  to  serve  upon 
the  plaintiff,  under  subsection  1,  set  forth  in  Rule  36(a), 
a  sworn  statement  setting  forth  the  details  or  the  reasons 
why  he  cannot  truthfully  admit  or  deny  these  matters. 

MR.  DATLY :  If  we  have  nothing  to  compare  it  with, 
I  don’t  see  how  we  could  answer  it  in  any  other  language 
than  that. 
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THE  COURT:  I  was  going  to  go  on  and  say 

663  that  it  appears  that  the  defendant  lias  filed  a  sworn 
statement  setting  forth  the  reasons  why  it  cannot 

truthfully  admit  or  deny  these  matters. 

MR.  KUAXE:  He  does  not  do  it  fairly,  in  accordance 
with  the  terms  of  the  last  sentence  of  the  rule. 

THE  COURT:  The  sentence  referred  to  goes  to  the 
good  faith  of  the  party.  It  lies  within  the  Court’s  de¬ 
termination,  apparently,  as  to  whether  the  party  has 
exercised  good  faith.  *  That  seems  to  be  the  test. 

The  Court  cannot  reach  the  conclusion  that  this  an¬ 
swer  reflects  lack  of  good  faith. 

MR.  WELCH:  We  will  bring  Mr.  Sehmelzer  in  and 
put  him  under  oath,  if  you  want.  We  made  him  search 
back  in  the  records  of  the  hospital  two  whole  days  to 
try  to  find  something  that  would  give  a  more  adequate 
or  substantive  answer  than  that. 

THE  COURT:  I  think  the  answer  satisfies  the  re¬ 
quirement  of  the  rule. 

MR.  WELCH :  We  will  look  for  the  original  of  the 
answer  in  the  clerk’s  office.  It  should  be  there  some¬ 
where. 

THE  COURT:  And  the  admission  is  not  required. 
MR.  KEANE:  May  the  plaintiff  note,  for  the  pur¬ 
pose  of  the  record,  its  objection! 

THE  COURT:  It  may,  of  course. 

•  •  •  • 

664  “ Dr .  Louis  M.  Heilman 

*  #  •  * 


‘  ‘  Direct  Examination. 

“BY  MR.  KEANE: 

“Q  Doctor,  will  you  state  your  full  name  and  resi¬ 
dence  address.  A  Louis  M.  Heilman,  1932  McElderrv 
Street. 
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“Q  Doctor,  what  is  your  professional  address?  A 
Johns  Hopkins  Hospital. 

“Q  Are  you  a  duly  licensed  person  authorized  to 
practice  as  a  physician  and  surgeon?  A  Yes. 

665  “Q  In  what  jurisdictions  are  you  so  licensed? 
A  Maryland  and  the  National  Board  of  Medical 

Examiners. 

“Q  Do  you  specialize  in  any  particular  field  of  medi¬ 
cine?  If  so,  what  specialty?  A  Obstetrics  and  gynec¬ 
ology. 

“Q  How  long  have  you  practiced  medicine  and  how 
long  have  you  followed  the  obstetrical  specialty?  A  Six¬ 
teen  years  and  fourteen  years. 

“Q  What  medical  school  or  schools  are  you  a  gradu¬ 
ate  of,  Doctor?  A  Johns  Hopkins  University  School  of 
Medicine. 

“Q  What  other  training,  study  or  research  have  you 
undertaken  in  medical  fields?  A  I  was  intern  of  Sur¬ 
gery  at  Cornell  University  Medical  School  and  New  York 
Hospital,  1934-35. 

“I  was  resident  in  pathology  and  Assistant  in  pathology 
at  Cornell,  1935  to  1936. 

“Research  Fellow  in  pathologv  at  Harvard  in  1936  to 
1937. 

“Intern,  Assistant  Resident,  and  Resident  in  Obstetrics 
at  Johns  Hopkins,  1937  to  1940. 

“Instructor  in  Obstetrics  at  Hopkins,  1940  to  ’41. 
“Assistant  Professor  at  Hopkins,  1941  to  ’46. 

“Lieutenant,  Lieutenant-Commander  in  the 

666  United  States  Naval  Reserve,  1942  through  1946. 

“Associate  Professor  of  Obstetrics,  Johns  Hop¬ 
kins,  1946. 

“Co-Director  of  Obstetrical  Anesthesia  Program,  Johns 
Hopkins,  1947. 

“Q  What  faculty  positions  do  you  hold  at  the  pres¬ 
ent  time?  A  Associate  Professor  of  Obstetrics,  Johns 
Hopkins,  and  Co-Director  of  Obstetrical  Anesthesia  Pro¬ 


gram. 
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“Q  Have  you  taught  at  any  other  institutions  than 
those  in  which  you  are  presently  engaged?  A  Yes,  Har¬ 
vard  University  Medical  School  and  Cornell. 

“Q  Doctor,  do  your  present  duties  include  obstetrical 
consultations  with  other  institutions  or  governmental 
agencies?  A  Yes. 

“Q  Which  ones?  A  I  am  consultant  for  the  Army  at 
Fort  Meade  and  consultant  of  the  Long  Island  College  of 
Medicine,  Brooklvn. 

“Q  Are  you  a  member  of  the  American  Board  of  Ob¬ 
stetrics  and  Gynecology?  A  Yes. 

“Q  Doctor,  you  have  during  the  last  two  weeks 
GG7  had  in  your  possession  copies  of  the  hospital  rec¬ 
ords  of  Mrs.  George  C.  Marshall  and  Noel  F.  Mar¬ 
shall,  relating  to  the  birth  of  a  baby  on  January  23rd, 
1947,  and  marked  ‘Plaintiffs’  Exhibit  No.  1’,  have  you 
not?  A  Yes. 

“Q  Have  you  studied  these  records  carefullv,  Doctor? 
A  Yes. 

‘*Q  Doctor,  as  the  testimony  that  you  will  give  today 
will  be  based  substantiallv  on  these  records,  can  vou  sav 
that  vou  are  thoroughlv  familiar  with  the  entries  made 
thereon?  A  Yes. 

‘‘Q  What  is  your  professional  position  at  Johns  Hop¬ 
kins  Hospital  and  what  are  your  duties  in  respect  thereto? 
A  Associate  Professor  of  Obstetrics.  My  duties  are 
teaching,  research,  some  private  practice  and  administra¬ 
tive. 

“Q  And  they  include  duties  with  the  University  as 
well  as  with  Johns  Hopkins  Hospital  as  such?  A  That 
is  right. 

“Q  How  long  have  you  held  this  position.  Doctor? 
A  I  have  been  associated  with  the  Hopkins  LTniversitv 
Medical  School  since  1937.  I  have  held  my  pres- 
GGS  ent  position  for  three  and  a  half  years. 

“Q  During  these  years  at  Johns  Hopkins  how  many 
infants  have  been  delivered  in  the  hospital?  A  Possibly 
twenty-four  hundred  a  year. 
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“Q  What  percentage  of  these  infants  per  year,  in 
vour  opinion,  were  premature  infants?  A  Approximately 
ten  and  one-half  percent. 

“Q  Doctor,  in  order  to  more  fully  understand  the 
significance  of  the  matters  to  be  discussed,  would  you 
explain  the  mechanics  of  labor  in  childbirth,  that  is,  the 
function  of  the  uterus,  its  contractions,  when  the  various 
stages  of  labor  commence,  operate  and  expire  in  order  to 
effect  delivery  of  a  fetus?  A  All  of  the  time  that  the 
fetus  is  in  the  uterus,  the  uterus  contracts  periodically. 
Those  contractions  are  known  as  Braxton  Hicks  contrac¬ 
tions.  When  these  contractions  become  painful  and  regu¬ 
lar,  one  ordinarily  says  that  labor  has  commenced. 

“On  examination  of  the  patient  one  can  tell  whether 
labor  has  commenced  not  only  by  the  contractions  but 
by  the  progressive  dilatation  of  the  cervix  or  neck  of  the 
womb.  This  is  closed  when  no  labor  is  present,  and  fully 
dilated  at  the  end  of  the  first  stage  of  labor. 

“In  other  words,  its  dilatation  must  be  ten  centimeters. 

During  this  time  the  baby’s  head  descends  in  the 
669  pelvis. 

“At  the  end  of  the  first  stage  of  labor,  pains 
become  more  frequent  and  more  painful.  The  head  then 
descends  from  approximately  the  middle  portion  of  the 
pelvis  to  what  we  call  the  perineum,  and  then  descends 
the  perineum  and  is  actually  born  by  a  process  of  coming 
from  a  fully  flexed  head  to  one  of  extension. 

“Under  ordinary  circumstances,  not  only  do  the  con¬ 
tractions  of  the  uterus  assist  in  this  birth,  but  the  mother 
also  takes  some  part. 

“The  second  stage  of  labor  ordinarily  begins  at  full 
dilatation,  and  ends  with  birth  of  the  baby. 

“Q  Doctor,  from  the  description  that  you  just  gave, 
can  you  point  to  any  particular  time  when  the  first  stage 
of  labor  terminates  and  the  second  stage  of  labor  com¬ 
mences?  A  Yes.  That  occurs  when  the  cervix  becomes 
fully  dilated. 
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#  •  •  • 

“Q  Is  there  any  other  type  of  manifestation  that  an 

obstetrician  might  observe  to  indicate  the  termination  of 
the  first  stage  and  the  commencement  of  the  second? 

670  A  He  might  suspect  that  the  second  stage  had 
begun  by  an  increase  in  frequency  and  severity 

of  the  contractions,  but  the  onlv  wav  he  could  know 
definitely  would  be  by  rectal  examination  or  vaginal  ex¬ 
amination. 

*  *  *  # 

“Q  Doctor,  assuming  that  an  expectant  mother  was 

admitted  to  a  maternity  ward  of  a  hospital  with  uterine 
membranes  known  to  be  ruptured  with  the  hospital  fully 
acknowledging  the  probabilities  of  a  premature  delivery 
of  the  infant  because  of  regular  administrations  of  sub¬ 
stances  designed  to  continue  uterine  containment  of  the 
baby;  that  on  January  23,  1947,  labor  commenced  at  2 
p.  m.,  which  progressed  regularly  without  retardation 
through  the  balance  of  the  day  until  at  5:30  p.  m.,  when 
labor  pains  were  in  5-minute  intervals,  reducing  to  3  to  5- 
minute  intervals  at  7 :30  p.  m.,  and  2  or  3-minute  inter¬ 
vals  at  9  p.  m.;  that  instead  of  relenting,  the  labor  pains 
came  with  greater  frequency  until  at  9:30  p.  m.  they 
were  down  to  2  to  3  minutes  and  a  matter  of  40 

671  to  70  seconds  in  duration,  and  at  10:15  p.  m.  had 
progressed  to  continuous,  wavelike  contractions, 

Doctor,  I  ask  vou  when  would  vou  sav  that  ordinarv  ob- 
stetrical  treatment  would  be  required  in  order  to  avoid 
possible  damage  to  the  infant  by  the  mechanics  of  labor 
or  other  traumatic  injury?  A  She  should  be  seen  by 
her  doctor  at  the  onset  of  labor  or  shortly  thereafter,  and 
hourlv  throughout  the  duration  of  labor.” 

MR.  WELCH:  My  understanding  is  that  at  the  point 
of  objection,  we  say  the  one  word  of  “Objection”  so  the 
record  will  be  correct? 

THE  COURT:  And  the  objection  is  overruled. 
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*  *  *  # 

673  “Q  Doctor,  you  spoke  of  visits  by  her  physi¬ 
cian.  Did  you  indicate  her  physician  or  physicians 

who  were  part  of  the  staff  of  the  hospital  that  she  might 
be  in?  A  Either  one.  It  is  usually  the  custom 

674  to  have  patients  followed  in  labor  by  the  house 
staff  of  the  hospital. 

“Q  Now,  Doctor,  you  spoke  of  visits  by  physicians, 
either  private  or  staff  physicians. 

“Would  you  describe  the  type  of  treatment  they  would 
employ,  and  what  they  would  do  when  they  made  these 
visits  that  you  are  speaking  of.  A  At  the  initial  visit 
they  would  determine  by  palpation  the  position  of  the 
baby.  They  would  record  the  fetal  heart,  and  the  pa¬ 
tient’s  blood  pressure  and  determine  the  station  of  the 
baby’s  head,  its  position,  and  the  dilatation  of  the  cervix 
by  rectal  examination. 

“On  subsequent  visits  the  progress  of  labor  would  be 
followed  by  rectal  examination  and  recording  of  the  fetal 
heart. 

“Q  Doctor,  having  in  mind  the  fact  that  this  was  a 
premature  infant,  and  also  the  sequence  of  labor  pains 
which  I  have  just  described,  when  would  you  say  that  it 
became  reasonably  foreseeable  that  the  infant  might  at 
any  time  leave  the  uterus  and  expose  itself  to  the  pres¬ 
sure  areas  of  the  rigid  maternal  musculature  in  the  birth 
canal?  A  Probably  by  10  p.  m.,  and  certainly  at  11. 

“Q  Doctor,  eliminating  any  extra-uterine  events 

675  and  assuming  the  injury  at  birth  of  Noel  Marshall 
to  be  an  intracranial  hemorrhage  caused  by  trauma, 

what  in  your  opinion  would  have  been  the  competent  pro¬ 
ducing  cause  of  the  trauma?” 

MR.  WELCH:  Object. 

THE  COURT:  Overruled. 

“A  Pressure  on  the  head  of  the  infant  by  the  rigid 
muscles  of  the  perineum,  rapid  expulsion  of  the  fetus 
from  the  birth  canal. 


“Q  In  regard  to  the  applications  of  pressure  which 
a  premature  infant  is  subjected  to  during  delivery,  will 
you  describe  the  particular  points  of  pressure  which  the 
fetus  encounters  after  it  leaves  the  uterus  in  its  journey 
through  the  birtii  canal?  A  They  are  usually  described 
as  pressure  through  the  soft  parts  which  means  pressure 
occurring  as  the  head  dilates  the  perineum,  and  release 
of  pressure  as  the  head  is  delivered. 

‘‘Q  Doctor,  in  your  opinion,  eliminating  any  possible 
traumas  which  might  have  occurred  after  it  left  the  birth 
canal,  are  the  probabilities  greater  that  a  traumatic  brain 
damage  resulted  from  the  sudden  release  of  pressure 
upon  the  infant’s  skull  or  are  the  probabilities  greater 
that  the  damage  resulted  from  the  application  of  pres¬ 
sure  during  the  journey  through  the  birth  canal? 
G7G  A  Both  factors  exist.  The  latter  is  probably  the 
more  potent  one. 

“Q  And  which  is  the  latter  you  have  in  mind,  the 
release  of  pressure  upon  the  infant's  skull?  A  Yes. 

“Q  Assuming,  Doctor,  that  Noel  Marshall,  a  baby  ad¬ 
mittedly  premature,  weighing  at  birth  3  pounds  9  ounces, 
with  seven  months  intrauterine  existence  whose  mother 
had  undergone  a  course  of  labor  previously  described,  was 
permitted  to  leave  the  uterus,  proceed  through  the  cervical 
canal,  and,  at  11  p.  m.  o’clock,  reach  the  perineal  floor 
to  rest  there  with  her  head  visible  upon  vaginal  examina¬ 
tion;  that  the  mother  in  this  condition  was  hurriedly 
rolled  onto  a  cart  with  only  the  assistance  of  an  attending 
nurse  and  her  own  physical  exertions ;  that  she  was  rushed 
down  a  corridor  to  the  delivery  room  where,  while  she 
was  in  the  process  of  being  rolled  onto  the  delivery  table, 
the  baby  was,  ten  minutes  later  at  11 :20  p.  m.,  sharply 
expelled  onto  a  delivery  table  without  any  obstetrical  aid 
whatsoever;  that  it  was  five  minutes  later  before  obstetri¬ 
cal  attention  was  given  to  the  mother  or  infant;  that  the 
only  obstetrical  care  prior  to  actual  birth  was  a  rectal 
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examination  at  7:30  p.  m.,  on  the  same  day,  and 
G77  100  milligrams  of  demerol  and  3  grains  of  seconal 

at  8:30  p.  m.,  and  100  milligrams  of  demerol  at 
11 :1 0  p.  m.,  and  other  than  this  no  obstetrical  aid  was 
given  the  mother  during  labor;  that  Noel  Marshall  sur¬ 
vived  birth  and  is  living  today  at  the  age  of  three  years 
after  having  sustained  a  traumatic  intracranial  hem¬ 
orrhage  at  birth;  assuming  these  facts,  can  you  state 
whether  or  not  if  these  facts  are  true,  that  there  was 
anything  in  the  manner  of  hospital  and  medical  attention 
or  the  lack  of  treatment  that  would  not  be  in  conformity 
with  the  practice  of  ordinary,  skillful  obstetrics  and  hos¬ 
pital  obstetrical  procedure  by  physicians  and  institutions 
practicing  in  Baltimore  and  Washington  and  comparable 
urban  areas  in  the  United  States?” 

MR.  WELCH:  Objection. 

THE  COURT:  Overruled. 

“A  Yes. 

“Q  What,  in  your  opinion,  Doctor,  would  have  con¬ 
stituted  proper  obstetrical  care  and  treatment  in  con¬ 
formity  with  the  practice  of  ordinary,  skillful  obstetrics 
and  hospital  obstetrical  procedure  by  physicians  and  in¬ 
stitutions  practicing  in  Baltimore  and  Washington  and 
comparable  urban  areas  in  the  United  States?” 

MR.  WELCH:  Objection. 

678  THE  COURT:  Overruled. 

“A  Proper  supervision  of  labor  and  delivery 
by  a  physician.  The  administration  of  vitamin  K  to  the 
mother  during  her  labor.  The  omission  of  sedative  drugs 
and  demerol  during  labor.  The  performance  of  episiotomv 
and  control  of  the  head  at  delivery,  and  probably  the  ad¬ 
ministrative  of  some  form  of  block  anesthesia. 

“Q  Doctor,  can  you  state  with  any  degree  of  medical 
certainty  that,  if  the  mother  had  been  obstetricallv  pre¬ 
pared  for  delivery  by  the  employment  of  the  procedures, 
either  the  conduction  technique  or  any  alternative  ob¬ 
stetrical  technique,  that  a  traumatic  intracranial  hem- 


254 


orrhage  which  admittedly  resulted  to  Noel  Marshall  at 
birth,  could  have  been,  by  a  reasonable  preponderance  of 
probabilities,  avoided?” 

MR.  WELCH:  Objection. 

*  *  •  • 

“Q  Doctor,  irrespective  of  the  effectiveness  of  con¬ 
duction  anesthesia,  will  you  describe  the  alternative  pro¬ 
cedure  for  the  delivery  of  premature  infants  to  avoid 
brain  damage  by  the  traumatic  effects  of  the  mother’s 
musculature  in  the  birth  canal?” 

MR.  WELCH:  Objection. 

#  #  *  * 

679  “Q  Adhering  to  the  practice  existing  January, 
1947,  Doctor,  will  you  answer  the  last  question? 

A  Rroper  supervision  of  labor,  assuming  it  is  apparent 
that  true  labor  has  begun,  with  obstetrical  attention  by 
a  physician  as  soon  as  the  head  becomes  visible  on  the 
perineum,  the  attending  physician  should  control  the  birth 
of  the  head  and  if  the  perineum  is  at  all  tight  episiotomy 
should  be  done.  The  mother  can  be  given  inhalations  of 
nitrous  oxide  and  oxygen  or  ether,  or  a  local  infiltration 
of  the  perineum  with  novocaine  can  be  done  to  facilitate 
delivery. 

“Q  Then,  it  is  your  medical  opinion  that  there  was 
a  possibility  of  escape  if  these  delivery  techniques  were 
made  available,  while  it  is  a  possibiltv  that  the  injury 
would  have  occurred  in  any  event?  A  Yes. 

“Q  Assuming,  Doctor,  that  a  premature  infant  is  by 
fate  destined  to  sustain  some  type  of  traumatic  intra¬ 
cranial  hemorrhage  during  delivery  regardless  of  the  ob¬ 
stetrical  care  present,  would  the  extent  of  residual  brain 
damage  vary  in  proportion  to  the  presence  or  absence 
of  the  obstetrical  techniques  you  have  enumer- 

680  ated?” 

MR.  "WELCH :  Objection. 

•  •  •  * 
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“A  T  think  so.  That  is  my  personal  opinion  on  the 
subject. 

*  *  *  • 

“Q  And  it  is  your  personal  opinion  that  the  extent  of 
residual  brain  damage  varies  in  proportion  to  the  pres¬ 
ence  or  absence  of  the  obstetrical  techniques  enumerated? 
A  T  can’t  answer  the  question.  The  first  question  is  this. 
If  there  is  a  hemorrhage,  if  there  is  going  to  be  a  hem¬ 
orrhage  regardless,  do  I  think  the  extent  of  the  hemorrhage 
depends  on  the  presence  or  absence  of  adequate  obstet¬ 
rical  care.  My  answer  to  that  was  I  thought  so,  and  I 
said  that  was  my  own  personal  opinion.  The  last  ques¬ 
tion  you  asked  is  not  the  same  question. 

“Q  You  prefer  not  to  answer  the  last  question?  A 
Yes. 

“Q  Would  you  say  that  the  mitigating  power  of  these 
delivery  techniques  is  such  that  by  a  preponderance  of 
probabilities  the  extent  of  traumatic  intracranial  hem¬ 
orrhage  in  premature  deliveries  would  be  substantially 
reduced?” 

MR.  WELCH:  Objection. 

#  *  *  * 

6S1  “A  My  answer  would  be  yes. 

•  #  *  • 

“Q  Reduced,  would  you  say,  Doctor,  to  an  extent 
where  by  a  preponderance  of  probability  the  residual  brain 
damage  could  be  arrested  by  prompt  administration  of 
vitamin  K  to  the  mother  and  infant?” 

MR.  WELCH:  Objection. 

THE  COURT :  Overruled. 

“A  Yes. 

“BY  MR.  KEANE: 

“0  Will  vou  describe  the  usual  effect  of  vitamin  K 

“V1  • 

in  such  cases?” 

MR.  WELCH:  Objection. 

THE  COURT:  Overruled. 
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“A  Many  newborn  infants  are  born  with  a  deficient 
clotting  mechanism.  The  specific  substance  which  is  re¬ 
duced  is  prothrombin.  By  administration  of  vitamin  K 
to  the  mother  prior  to  birth  or  to  the  infant  immediately 
thereafter,  this  deficit  can  be  made  up.  The  rectifying  of 
the  clotting  deficit  would  in  all  probability  decrease  the 
oozing  occasioned  by  brain  damage. 

“BY  MR.  KEANE: 

“Q  Have  you  published  or  written  any  articles  with 
respect  to  the  effect  of  vitamin  K  in  regard  to 
682  brain  damage?  A  I  have  written  several  articles 
relating  to  vitamin  K,  and  its  effect  on  clotting 
mechanisms  in  infants,  not  necessarily,  however,  relating 
to  brain  damage. 

“Q  Doctor,  several  references  are  made  to  articles  you 
have  written  in  the  publication  known  as  ‘Premature  In¬ 
fants’ — ‘A  Manual  Published  by  the  Federal  Security 
Agencies,  November  17,  1948”,  have  you  not?  A  Yes. 

“Q  When  is  vitamin  K  administered  to  the  mother  of 
a  premature  infant,  if  at  all,  and  if  so,  in  what  quantities, 
and  did  this  procedure  exist  in  January  of  1947?” 

MR.  WELCH:  Objection. 

•  •  •  • 

“A  Vitamin  K  is  administered  to  mothers  of  pre¬ 
mature  infants  during  labor  in  a  dosage  of  4.8  milligrams 
by  hypodermic.  It  is  administered  to  the  premature  in¬ 
fant  immediately  after  birth  in  a  dosage  of  2.4  milli¬ 
grams.  And  the  knowledge  of  the  procedure  did  exist  in 
January,  1947. 

•  •  •  • 

“Q  How  often,  Doctor,  should  the  quantity  that  you 
mentioned  be  administered  to  the  mother  after  the 
6S3  commencement  of  labor?” 

MR.  WELCH:  Objection. 

•  •  *  • 
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“A  Once  during  labor  and  repeated  every  24  hours  of 
labor,  if  labor  lasts  that  long. 

•  •  •  • 

“Q  Do  the  records  of  Garfield  Memorial  Hospital, 
marked  Plaintiffs’  Exhibit  No.  1,  disclose  any  vitamin  K 
administered  to  the  mother  of  Noel  Marshall?  A  Yes, 
they  do.  Vitamin  K  was  given  to  the  patient  at  1 :10  a.  m. 
on  January  7th,  1947,  but  not  thereafter. 

“Q  Was  this  an  effective  dosage  for  the  purpose  of 
mitigating  any  intracranial  hemorrhage  in  a  premature  in¬ 
fant?  A  The  dosage  was  effective,  but  the  time  of  ad¬ 
ministration  was  not. 

“Q  Would  you  say  then,  Doctor,  that  the  effects  had 
worn  off  by  the  time  labor  commenced?  A  I  would  say  so. 

“Q  When  is  vitamin  K  administered  to  the  premature 
infant,  if  at  all,  and  if  so,  in  what  quantities?  A  Im¬ 
mediately  after  birth  in  approximately  half  the  adult  dose. 

“Q  When  you  say  immediately  after  birth  from 
684  the  standpoint  of  time,  Doctor,  what  would  that 
mean?  A  Within  an  hour. 

“Q  Do  the  records  of  Garfield  Memorial  Hospital  dis¬ 
close  that  any  vitamin  K  was  administered  to  Noel  Mar¬ 
shall?  A  Yes,  they  do. 

“Q  Was  this  an  effective  dosage  to  arrest  the  adverse 
effect  of  traumatic  intracranial  hemorrhage  in  Noel  Mar¬ 
shall?  A  The  dosage  was  correct.  It  is  difficult  for  me 
to  tell  from  the  record  the  exact  time  of  administration 
because  the  record  at  this  point  is  incomplete. 

‘‘I  observe  that  in  the  record  Vitamin  K  is  given  at  12 
o’clock,  at  12  o’clock,  1-25-47.  In  the  nurse’s  order  sheet, 
however,  there  appears  an  order  for  vitamin  K  which  is 
labeled  repeat  hykinone  2.4  milligrams  today  and  on 
1-25-47. 

“I  cannot  tell  definitely  from  this  record  the  exact  time 
of  the  administration  of  vitamin  K.  If  it  were  at  mid¬ 
night — 

•  •  •  • 
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655  “Q  If  it  had  been  noon,  January  24th,  1947, 
in  the  same  quantity  and  dosage,  would  it,  in  your 

opinion,  have  been  effective?  A  No. 

“Q  Doctor,  is  it  not  a  fact  that  vitamin  K  is  standard 
operative  procedure  in  the  obstetrical  profession  through¬ 
out  the  United  States  for  the  purpose  of  mitigating  the 
effects  of  intracranial  hemorrhages  in  premature  infants? 
A  I  don't  think  1  can  answer  that  question. 

“Q  Would  you  say  that  it  is  standard  operative  pro¬ 
cedure  in  the  obstetrical  profession  in  the  City  of  Balti¬ 
more  and  in  the  City  of  AVashington  and  comparable 
urban  areas?  A  I  can  answer  you  for  the  City  of  Balti- 
more,  yes,  it  is. 

“Q  Doctor,  are  you  familiar  with  any  statistical  studies 
disclosing  the  mortality  rate  of  premature  infants  who 
were  alive  when  labor  commenced,  but  were  unable  to  sur¬ 
vive  the  process?” 

MR.  AA'ELCH:  Objection. 

•  • 

“A  Yes. 

•  • 

<kQ  Is  it  not  a  fact  that  you  are  prepared  to 

656  discuss  those  studies  at  a  later  period  in  this  hear¬ 
ing?  A  Yes. 

”Q  Doctor,  preliminary  to  a  fuller  discussion  of  these 
statistics,  I  call  your  attention  to  the  Master  Study 
for  the  period  from  July  10,  1945,  to  December  27,  1948, 
involving  births  at  the  St.  Louis  Maternity  Hospital  and 
ask  you  to  state  the  mortality  rate  of  the  premature  in¬ 
fants  included  in  this  period  who  were  alive  at  the  com¬ 
mencement  of  labor.” 

MR.  AAHELCH :  Objection. 

•  •  •  • 

“A  There  were  591  premature  births  with  98  deaths 
or  a  mortality  rate  of  16  percent. 

•  •  •  • 


- - .  . ..  .  .  .  _ _ _ _ _ 
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“Q  Mv  next  question,  in  the  field  of  your  own  experi¬ 
ence,  particularly  with  comparison  to  your  own  hospital 
statistics,  would  you  say  that  this  mortality  rate  generally 
prevails  in  Baltimore,  Washington  and  similar  urban 
areas?’  ’ 

MR.  WELCH :  Objection. 

•  •  •  • 

“A  Yes. 

•  •  •  • 

“Q  Is  it  possible,  Doctor,  to  make  necessary 
6S7  adjustments  for  all  other  causes  of  premature 
deaths  in  order  to  arrive  at  a  rate  of  mortality  to 
apply  to  premature  infants  who  were  alive  when  labor 
commenced,  but  died  as  a  result  of  cerebral  damage?” 

MR.  WELCH:  Objection. 

•  •  •  • 

“A  Well,  one  doesn’t  need  to  make  adjustments.  Ac¬ 

tually  the  death  rate  of  premature  infants  from  cerebral 
hemorrhage  are  known. 

•  •  •  • 

“Q  Doctor,  would  you  say  that  the  percentage  of  pre¬ 
mature  infants  wTho  were  alive  when  labor  commenced  but 
died  as  a  result  of  cerebral  damage  is  comparable  to  the 
percentage  of  premature  infants  who  suffered  cerebral 
damage  but  were  able  to  survive  the  process  of 
birth?” 

688  MR.  WELCH:  Objection. 

•  •  *  * 

“A  I  would  say  that  the  percentage  who  died  is  prob¬ 
ably  slightly  greater  than  the  percentage  who  survived. 

•  *  *  • 

“Q  In  other  words,  we  may  take  the  figures  which 
represent  the  percentage  of  premature  infants  who  failed 
to  survive  the  process  of  labor,  then  make  reasonable  allow¬ 
ance  for  other  causes  of  death,  and  may  arrived  at  an 
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estimated  percentage  of  premature  infants  whose  death 
was  caused  by  cerebral  damage,  and  this  latter  figure,  in 
your  opinion,  would  be  comparable  to  the  percentage  of 
incidence  of  cerebral  damage  existing  in  premature  infants 
who  were  able  to  achieve  viability  irrespective  of  the 
brain  damage?” 

MR.  WELCH:  Objection. 

•  •  •  • 

“A  Such  a  figure  would  be  a  little  high. 

*  *  *  • 

“Q  A  little  high  in  what  respect,  Doctor?” 

MR.  WELCH:  Objection. 

•  •  •  • 

“A  If  we  give  the  figure  for  the  Johns  Hopkins 
Hospital  of  premature  infants  dying  of  cerebral 
6S9  hemorrhage  at  7  to  8  percent,  I  would  estimate  that 
the  number  of  infants  who  survive  with  cerebral 
hemorrhage  would  be  less  than  7  to  8  percent. 

“Q  Doctor,  we  have  been  speaking  of  the  incidence  of 
cerebral  damage  in  premature  infants  who  survived  de¬ 
livery  and  find  that  the  incidence  of  such  type  of  damage 
is  less  than  8  percent  in  your  opinion,  and,  in  this  con¬ 
nection  I  ask  you  if  there  are  not  several  distinct  and  dif¬ 
ferent  causes  of  cerebral  damages?” 

MR.  WELCH :  Objection. 

THE  COURT:  Sustained. 

“A  Yes. 

•  •  •  • 

‘‘Q  What  are  these  different  causes?” 

MR.  WELCH:  Objection. 

•  •  •  • 

“A  There  is  trauma,  asphyxia  and  fetal  disease,  which 
would  include  hemorrhagic  disease  and  congenital  mal¬ 
formations. 

•  •  •  # 
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“Q  Doctor,  I  shall  read  a  portion  of  certain  state¬ 
ments  appearing  in  the  public  issue  by  the  Federal  Secur¬ 
ity  Agency  under  date  November  17,  1948,  entitled  Pre¬ 
mature  Infants — A  Manual  for  Physicians,  and  I  ask  you 
to  state  whether  or  not  in  your  expert  opinion 

690  these  statements  are  medically  accurate  or,  in  your 
own  research,  you  have  found  these  conclusions  to 

have  been  reasonably  borne  out.  At  page  228: 

“  ‘Among  9S7  infants  that  “were  graduated”,  102  (10.3 
per  cent)  were  considered  to  have  sustained  intracranial 
hemorrhage  .  .  .  During  birth  a  variety  of  traumatic  in¬ 
juries  to  the  central  nervous  system  may  occur  which  may 
cause  intracranial  hemorrhages.  In  a  small  proportion  of 
cases,  the  hemorrhages  are  associated  with  fracture  of 
the  skull  .  .  .  asphyxia  should  be  given  at  least  a  tem¬ 
porary  recognition  as  an  etidogic  factor  in  the  production 
of  intracranial  hemorrhage  in  the  newborn  and  we  pro¬ 
pose,  therefore,  to  modify  Warwick’s  classification  in  such 
a  way  as  to  include  such  cases  in  a  separate  division.  Since 
we  have  done  this,  we  have  found  that  the  number  of  cases 
of  intracranial  hemorrhage  which  might  properly  be  classed 
as  truamatic  in  origin  is  relatively  quite  small.  .  .  .’ 

“Do  you  agree  with  that  statement,  Doctor?” 

MR.  WELCH:  Objection. 

•  •  •  • 

“A  Yes,  Ido. 

•  •  •  • 

“Q  Would  the  frequency  of  such  type  of  traumatic  in¬ 
jury  in  premature  infants  be  reduced  by  obstetrical  aid 
in  infants  during  their  journey  through  the  birth 

691  canal?” 

MR.  WELCH:  Objection. 

•  •  •  • 


“A  Yes,  it  would. 
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“BY  MR.  KEANE: 

“Q  Doctor,  you  mentioned,  so  will  you  describe  trie 
anesthetic  technique  known  as  nerve  conduction  anesthesia 
which  is  employed  during  delivery?  A  There  are  several 
types  of  conduction  anesthesia.  One  commonly  used  is 
known  as  caudal  anesthesia.  By  this  we  mean  the  admin¬ 
istration  of  a  local  anesthetic  agent  into  the  caudal  canal 
so  that  a  peridural  type  of  anesthetic  is  obtained.  This 
results  in  a  reduction  of  the  pains  of  labor  and  a  relaxa¬ 
tion  of  the  birth  canal. 

“Q  How  many  different  types  of  conduction  anesthesia 
were  used  January,  1947?  A  There  are  roughly  five 
types,  but  in  addition  one  or  two  rarely  used  types  are  in 
existence. 

“They  are  caudal,  spinal,  lumbar  peridural,  local  infiltra¬ 
tion,  and  perineal  block. 

“Q  Which  is  the  most  common  type  of  conduction  an¬ 
esthesia  used,  and  used  January,  1947?  A  I  would  say 
in  this  order.  Local  infiltration,  perineal  block,  and 
caudal. 

692  “Q  Do  they  all  have  a  common  objective,  and 
if  so,  what  is  the  objective?  A  They  have  several 
objectives.  The  relief  of  pain  for  the  mother,  the  relaxa¬ 
tion  of  the  perineum,  thus  easing  delivery  of  the  infant, 
and  lack  of  bad  effect  on  the  infant. 

“Q  When  you  say  lack  of  bad  effect,  that  means  on 
its  respiratory  functions?  A  Yes,  sir. 

“Q  Ts  this  objective  usually  obtained  by  use  of  con¬ 
duction  anesthesia?” 

MR.  WELCH:  Objection. 

•  *  *  • 

“A  Yes. 

•  •  •  • 

“Q  What  is  the  precise  effect,  Doctor,  of  conduction  • 
anesthesia  in  reducing  the  effect  of  a  mother’s  muscula¬ 
ture?  A  It  causes  relaxation  of  the  perineal  muscles. 


263 


‘  ‘  Q  And  what  does  this  do  with  respect  to  aiding  in  the 
delivery  of  premature  infants'?  A  It  lessens  the  pressure 
on  the  head. 

“Q  Would  you  say  it  lessens  it  substantially  or  can 
you  state  a  degree?  A  I  would  say  it  lessens  it  sub¬ 
stantially. 

693  “Q  Doctor,  would  you  say  on  January  23,  1947, 
conduction  anesthesia  in  premature  delivery  was 

considered  good  accepted  procedure  and  treatment  by  ob¬ 
stetrical  specialists  in  Baltimore,  Washington  and  com¬ 
parable  urban  centers  in  the  United  States?” 

MR.  WTSLCH:  Objection. 

•  *  •  • 

“A  My  answer  to  that  question  is  yes,  according  to 
many  authorities  including  Dr.  Sheffery  from  Washington 
and  our  own  Clinic  on  conduction  anesthesia  is  considered 
good  accepted  treatment  in  the  delivery  of  premature  in¬ 
fants. 

“Q  What  is  the  prophylactic  power  of  conduction  anes¬ 
thesia  in  mitigating  the  violence  of  pressures  which  a  pre¬ 
mature  infant  is  subject  to  in  the  journey  through  birth 
canal?  A  It  slows  down  the  violence  of  the  uterine 
contractions  and  relaxes  the  perineal  floor. 

“Q  To  be  effective,  how  is  conduction  anesthesia  ad¬ 
ministered  and  in  reference  to  the  sequence  of  labor  which 
I  have  just  described,  when  should  it  be  administered  to 
accomplish  positive  results?  A  If  you  mean  the  caudal 
analgesia,  it  should  be  administered  during  the  first  stage 
of  labor.  The  perineal  block  and  local  infiltration 

694  are  administered  just  prior  to  delivery. 

“Q  Doctor,  would  you  say  that  on  January 
23rd,  1947,  the  alternative  technique — and  that  is  the  tech¬ 
nique  excluding  the  conduction  anesthesia  which  you  de¬ 
scribed  as  good  obstetrical  procedure,  was  considered  as 
such  in  Baltimore  and  Washington  and  comparable  urban 
centers  in  the  United  States?” 

MR.  WELCH :  Objection. 
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•  •  •  • 

“A  Yes,  it  was,  although  personally  I  would  not  use 
inhalation  anesthesia  in  eases  of  premature  infants. 

#  •  •  # 

“Q  What  do  you  mean  by  inhalation  anesthesia?  A 
That  is  the  breathing  of  nitroud  oxide  and  oxvgen  or  ether. 

“Q  Doctor,  you  said  you  were  acquainted  with  several 
statistical  reports  relating  to  infant  mortality  in  premature 
infants,  did  you  not?  A  Yes. 

“Q  Over  what  period  of  time  did  the  Master  Study 
purport  to  cover?  A  From  July  10th,  1945,  to  Decem¬ 
ber  27  th,  194S. 

“Q  TTow  many  birth  cases  were  included  in  this  Study? 
’  A  10,640.” 

695  “Q  How  many  premature  birth  deliveries  were 
included  in  the  study?” 

MR.  WELCH :  Objection. 

•  •  •  • 

“A  There  were  631  premature  infants,  of  which  40 
were  eliminated  because  they  were  macerated  still-births 
which  could  not  have  been  effected  in  any  way  by  the 
type  of  anesthesia  chosen. 

*  *  •  • 

“Q  Under  whose  supervision  was  this  study  con¬ 
ducted?” 

MR.  WELCH:  Objection. 

•  #  *  • 

“A  This  study  was  conducted  by  the  Department  of 
Obstetrics  and  Pediatrics  of  the  Washington  University 
School  of  Medicine. 

•  •  •  • 

“Q  Did  this  study  relate  to  any  particular  hospital?” 

MR.  WELCH:  Objection. 

•  •  • 


* 
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“A  Yes,  the  St.  Louis  Maternity  Hosptial  for  the 
period  from  July  10th,  1945,  to  December  27th,  1948. 

*  •  •  • 

“Q  Has  the  Master  Paper  reporting  this  study 

696  been  published  amongst  the  medical  profession?” 

MR.  WELCH :  Objection. 

•  •  *  • 

“A  Yes,  it  was  published  in  the  Journal  of  the  Ameri¬ 
can  Medical  Association,  Volume  141,  November  26th,  1949, 
and  read  before  the  98th  Annual  Session  of  the  AMA  at 
Atlantic  City  on  June  9th,  1949. 

•  •  •  • 

“Q  Did  the  Masters’  Study  confirm  any  similar  medi¬ 
cal  views  theretofore  existing  and  generally  known  by  the 
profession?” 

MR.  WELCH :  Objection. 

•  •  *  * 

“A  In  general  it  confirmed  the  findings  made  by  Robert 
A.  Hingson  which  were  read  before  the  96th  Session  of 
the  AMA  on  June  11th,  1947. 

•  •  •  • 

“Q  Doctor,  referring  again  to  the  Masters’  Study  and 

adhering  to  the  mortality  rate  of  premature  infants  who 
were  alive  when  labor  commenced,  can  you  state  how  many 
of  these  infants  died  during  delivery  or  shortly  there¬ 
after?” 

MR.  WELCH:  Objection. 

•  •  •  • 

“A  Out  of  591  who  were  so  alive,  9S  died. 

•  *  •  • 

697  “Q  Please  state  the  number  of  these  deaths 
which  occurred  under  conduction  anesthesia  and  the 

number  which  occurred  under  non-conduction  anesthesia.” 
MR.  WELCH:  Objection.  ' 


“A  72  occurred  while  the  mother  was  under  non-con¬ 
duction  anesthesia,  while  only  2G  occurred  under  conduc¬ 
tion.  Percentagewise,  this  may  be  expressed  as  20.S 

against  10.7  respectively. 

*  *  *  # 

“Q  With  reference  still  to  the  Masters  Study,  how 
many  infants  weighing  between  1500  grams  and  2000  grams 
were  included  in  the  591  premature  cases?” 

MR.  WELCH:  Objection. 

*  •  •  • 

‘*A  There  were  140  in  this  group. 

*  •  •  • 

“Q  IIow  many  of  these  140  died  during  delivery  or 
shortly  thereafter?” 

MR.  WELCH:  Objection. 

•  •  •  • 

“A  21,  or  15  percent. 

«  «  *  * 

”Q  Now,  Doctor,  in  the  140  cases  of  infants 
69S  weighing  1500  to  2000  grams,  some  were  delivered 
with  conduction  anesthesia  and  some  with  non-con¬ 
duction  anesthesia,  were  they  not?  If  so,  please  state  the 
respective  figures.” 

MR.  WELCH:  Objection. 

•  *  •  * 

“A  65  were  delivered  under  conduction  while  75  were 
delivered  with  non-ductiontvpes  of  anesthesia. 

•  •  •  • 

“Q  In  the  deliveries  employing  conduction  anesthesia, 
how  many  of  the  infants  weighing  between  1500  grams  and 
2000  grams  died  during  delivery  or  shortly  thereafter?” 

MR.  WELCH:  Objection. 
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“A  Four  out  of  65,  or  6.2  percent. 

*  *  •  • 

“Q  In  the  deliveries  employing  non-conduction  anes¬ 
thesia,  how  many  of  the  infants  weighing  between  1500 
grams  and  2000  grams  died  during  delivery  or  shortly 
thereafter?” 

MR.  WELCH:  Objection. 

•  *  *  • 

“A  17  out  of  75,  or  22.7  percent. 

“BY  MR.  KEANE: 

699  ‘  ‘  Q  Doctor,  do  you  draw  any  medical  conclusions 
from  the  Masters  Study  concerning  the  effective¬ 
ness  of  conduction  anesthesia,  paritcularly  with  regard  to 
the  prevention  of  traumatic  brain  injuries  to  premature 
infants?  If  so,  will  you  state  your  conclusions ?” 

MR.  WELCH:  Objection. 

•  *  *  * 

“A  With  certain  minor  reservations,  regarding  the 
validity  of  the  control,  it  would  seem  from  this  study  that 
conduction  anesthesia  gives  a  better  survival  rate  than 
non-conduction  types  of  anesthesia  in  premature  infants. 

•  *  •  * 

“Q  Then,  in  your  opinion,  does  conduction  anes¬ 
thesia  produce  a  positive  result  in  eliminating  the  cause 
of  intracranial  hemorrhage  resulting  from  intrauterine 
traumas  during  premature  deliveries?’1’ 

MR.  WELCH :  Objection. 

•  •  •  • 

“A  It  would  be  my  opinion  that  it  would  reduce  the 
causes  of  intracranial  hemorrhage,  perhaps  not  eliminat¬ 
ing  them  entirely. 

•  *  *  * 

“Q  Would  it  substantially  reduce  them,  in  your  opin¬ 
ion?” 

700  MR.  WELCH:  Objection. 

•  *  •  • 
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“A  Yes. 

*  #  #  * 

”Q  Doctor,  are  you  familiar  with  the  study  made  by 
Dr.  Robert  Hingson  and  associates  as  reported  in  Vol. 
136,  No.  2  AM  A  Journal,  under  date  January  24, 1948,  rela¬ 
tive  to  conduction  anesthesia  in  the  delivery  of  infants?” 
MR.  WELCH:  Objection. 

•  *  •  * 

“A  Yes. 

“Q  Doctor,  I  shall  read  to  you  an  excerpt  from  Dr. 
Hingson ’s  Study  at  pages  227  and  228  of  Volume  136,  No. 
4  AM  A  Journal,  dated  January  24,  1948,  and  ask  you  if, 
in  your  opinion,  this  observation  is  medically  correct : 

“  ‘The  stillbirth  rate  for  deliveries  under  no  anesthesia 
of  S0.4  per  thousand  live  births  was  alarming.  It  em¬ 
phasizes  the  dangers  of  uncontrolled,  tumultuous  labor  as 
a  cause  of  intrauterine  anoxia.  Pressure  trauma  of  rigid 
material  musculature  against  the  soft  tissues  of  the  infant 
(particularly  the  premature  infant)  is  dangerous. 
701  The  premature  infant  not  only  suffers  from  the 
anoxia  of  the  tumultuous  contractions  of  precipitate 
labor,  but  is  not  vigorous  enough  to  withstand  the  rigidity 
of  a  mother’s  musculature  of  the  birth  canal  and  perineum 
when  she,  because  of  pain,  is  accentuating  the  traumas  of 
birth  through  voluntary  muscular  straining  with  some¬ 
times  convulsive  force.  .  .  .  The  high  neonatal  mortality 
of  63.6  per  thousand  live  births  in  this  group  suggests  irre¬ 
parable  trauma  compared  with  the  low  neonatal  mortalities 
of  1S.4  and  16.9  in  the  caudal  and  general  groups,  respec¬ 
tively. 

“  .  .  These  high  rates  make  us  seriously  question  the 

safety  of  those  methods  which  withhold  pain  relief  during 
labor  and  delivery.  .  .  .’ 

“Do  you  agree  with  that  statement,  Doctor?” 

MR.  WELCH:  Objection. 

•  •  •  • 
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“A  In  general  I  agree  with  the  statement.  However, 
I  have  certain  reservations  in  regard  to  the  last  sentence 
read. 

•  •  •  • 

“Q  Give  the  reservations.” 

*  •  *  • 

702  “A  My  reservations  are  these. 

“The  high  mortality  rates  in  Dr.  Hingson’s 
study  of  patients  with  no  anesthesia  may  be  due  to  pre¬ 
cipitate  labor  rather  than  to  anesthesia.  Therefore  I  think 
that  the  last  sentence  would  be  more  true  if  it  were  a 
little  less  denite. 

“Q  Otherwise  you  agree  with  the  statement?” 

MR.  WELCH:  Objection. 

•  #  *  • 

“A  Yes,  I  do. 

*  •  •  • 

“Q  Particularly  with  respect  to  conduction  an¬ 
esthesia?” 

MR.  WELCH:  Objection. 

•  *  •  • 

“A  Yes. 

*  •  •  • 

“Q  Doctor,  'would  you  say  that  the  statistics  disclos¬ 
ing  the  low  mortality  of  premature  infants  delivered  by 
conduction  anesthesia  is  indicative  of  a  comparably  low 
percentage  of  intracranial  hemorrhage  in  graduated  pre¬ 
mature  infants  who  are  delivered  under  the  same  type  of 
anesthesia?” 

MR.  WELCH:  Objection. 

•  •  •  # 

703  “A  Yes. 

*  *  •  • 

“Q  Do  you  feel  that  this  type  of  anesthesia  is  equally 
as  effective  in  preventing  such  injury  to  these  graduate 
prematures  who  survived?” 

MR.  WELCH :  Objection. 
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*  #  *  * 

“A  Yes,  I  think  so.” 

•  •  *  • 

“Q  Doctor,  I  am  going  to  read  a  portion  of  Dr.  Mas¬ 
ters’  Study  and  ask  you  if,  in  your  opinion,  based  upon 
your  own  professional  knowledge,  you  agree  with  these 
medical  opinions.  Dr.  Masters  says: 

“  .  .  The  increased  protection  afforded  the  premature 

baby  by  conduction  anesthesia  is  certainly  of  major  im¬ 
portance.  From  a  purely  obstetric  point  of  view,  there  is 
no  differentiation  between  caudal  and  saddle  block  anes¬ 
thesia  as  methods  of  conduction  anesthesia.  Both 

704  technics  have  identical  approaches  to  the  protection 
of  the  infant.  They  vary  only  from  a  neuroanatomic 

standpoint  as  far  as  the  details  of  technic  are  concerned. 

The  individual  indications  or  contra-indications  are  not  the 

province  of  this  paper.  For  these  reasons  and  to  insure 

claritv  the  two  will  be  discussed  as  one. 

•• 

“  ‘Conduction  anesthesia  protects  the  premature  infant 
both  during  and  after  delivery.  Positive  protection  is  pro¬ 
vided  by  the  alteration  in  the  normal  course  of  labor  that 
inevitably  accompanies  any  method  which  interferes  with 
the  control  over  labor  asserted  by  the  automatic  nervous 
system.  The  first  stage  of  a  labor  in  which  the  patient  is 
under  conduction  anesthesia  is  somewhat  slowed  when  com¬ 
pared  to  the  similar  stage  under  the  influence  of  other  anal¬ 
gesic  agents  or  when  unprotected  with  any  medication. 
The  premature  head,  with  its  soft  skull  cap  and  widely 
separated  cranial  sutures,  responds  unfavorably  to  the 
excessive  pressures  of  the  usually  rapid  labor  associated 
with  premature  delivery.  The  respiratory  center  is  de¬ 
pressed  and  tentorial  tears  and  cerebral  hemorrhages  are 
much  more  frequent  than  in  the  term  infant.  As 

705  noted  in  table  3,  10  per  cent  of  those  infants  with¬ 
out  conduction  anesthesia  died  either  during  the 

course  of  labor  or  immediately  thereafter.  Tt  is  possible 
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that  they  died  because  they  could  not  withstand  the  ex¬ 
cessive  pressures  of  generally  rapid  labor  or  delivery. 

“  ‘Many  premature  labors  terminate  in  essentially  pre¬ 
cipitous  deliveries  despite  the  most  diligent  obstetric  care. 
Thus  the  dangers  of  the  greatly  increased  pressure  coinci¬ 
dent  with  rapid  first  and  second  stages  of  labor  are  aug¬ 
mented  by  the  sudden  release  of  pressure  from  the  pre¬ 
mature’s  head  provided  by  a  precipitous  delivery.  In  all 
probability,  this  sudden  release  of  pressure  is  even  more 
serious  in  consequences  than  the  sudden  application  of 
pressure.  The  precipitous  release  of  pressure  from  the 
yielding  premature  head  often  results  in  cerebral  edema, 
tentorial  tears  or  hemorrhage.  Occasionally  the  counter¬ 
part  of  the  foregoing  picture  prevails:  the  premature  head 
is  pounded  against  the  tight  unyielding  perineal  body 
characteristically  found  in  the  nulliparous  woman,  and  the 
infant,  unable  to  withstand  the  rigors  of  such  punishment, 
dies  during  the  second  stage  of  labor. 

“  ‘Tender  conduction  anesthesia  the  labor  pro- 
706  gresses  in  a  different  manner.  The  tendencies  to¬ 
ward  precipitous  labor  or  delivery  disappear.  The 
resistance  of  the  perineal  floor  is  essentially  eliminated  as 
the  result  of  the  extensive  perineal  relaxation  concomitant 
with  the  use  of  conduction  anesthesia.  At  the  St.  Louis 
Maternity  Hospital  as  soon  as  any  patient  achieves  com¬ 
plete  dilatation  of  the  cervix  and  the  premature  head 
reaches  the  perineal  floor,  the  patient  is  immediately  pre¬ 
pared  for  delivery.  With  the  patient  receiving  100  per 
cent  oxygen  as  additional  protection  for  the  infant,  the 
premature  head  is  gently  and  easily  guided  over  the  re¬ 
laxed  perineal  floor  and  delivered  by  forceps  in  an  effort 
to  reduce  to  the  barest  minimum  the  vigors  of  the  second 
stage  of  labor.  The  indisputable  proof  that  this  method  is 
effective  in  handling  premature  deliveries  is  evidenced  by 
the  fact  that  .  .  .  only  3  of  244  premature  infants  who 
wore  alive  when  labor  began  died  during  the  progress  of 
the  labor  or  delivery  or  before  they  could  be  admitted  to 
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the  nursery  for  premature  infants.  In  direct  contrast,  36 
of  347  premature  infants  died  either  during  labor  or  im¬ 
mediately  thereafter  when  other  methods  of  analgesia 
were  employed.  Breech  presentation  and  multiple 
707  births  when  the  labor  is  premature  are  also  de¬ 
livered  as  soon  as  dilatation  of  the  cervix  is  com¬ 
plete  and  the  presenting  part  rests  on  the  relaxed  pelvic 
floor. 

“  ‘In  addition  to  the  positive  protection  afforded  by 
conduction  anesthesia  to  the  premature  infant  during 
labor,  there  are  significant  advantages  which  become  ap¬ 
parent  after  deliver}'.  Primarily,  the  labile  premature 
respiratory  center  is  provided  with  increased  protection. 
The  use  of  methods  of  conduction  anesthesia  obviates  the 
need  for  premedication  of  the  mother.  Such  respiratory 
depressants  as  the  opiates  or  barbiturates  have  no  place 
in  premature  labor,  and  the  demand  for  the  relief  they 
provide  vanishes  when  the  patient  is  not  distressed.  In 
addition,  the  premature  respiratory  center  is  spared  the 
effects  of  an  inhalation  anesthetic  at  delivery.  There  is 
no  need  to  establish  effects  of  an  inhalation  anesthetic  at 
delivery.  There  is  no  need  to  establish  relative  anoxia 
in  the  mother  if  the  distress  of  deliver}'  has  been  pre¬ 
viously  obviated  by  saddle  block  or  caudal  anesthesia.  .  .  . 

“  ‘It  should  be  pointed  out  that  those  patients  (a 
total  of  17)  who  were  not  given  anesthesia  or 
70S  analgesia  were  also  assigned  to  the  non-conduction 
group.  Although  these  patients  were  not  given  res¬ 
pirator}'  depressants  for  labor  or  delivery,  this  negative 
protection  to  the  premature  infant  was  more  than  counter¬ 
acted  by  the  loss  of  positive  protection  due  to  the  cerebral 
tension  on  the  infant  caused  by  the  generally  rapid  labors. 
The  greatly  increased  pressure  of  a  second  stage  of  labor 
with  its  concomitant  reflex  bearing  down,  on  the  part  of 
the  mother,  which  brings  into  play  the  powerful  abdominal 
muscles,  should  be  avoided  whenever  possible  in  the  super¬ 
vision  of  the  premature  labor  and  delivery.  .  .  . 
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“  ‘The  additional  protection  afforded  the  premature 
infant  by  the  use  of  conduction  anesthesia  has  reduced 
the  mortality  of  premature  infants  by  at  least  100  per 
cent  over  that  of  the  nonduction  group.’ 

“Do  you  agree  with  that  statement,  Doctor?” 

MR.  WELCH:  Objection. 

*  •  *  * 

“A  Yes. 

*  •  *  # 

“Q  Will  you  describe  the  episiotomy  procedure, 
709  Doctor?  A  Episiotomy  is  cutting  of  the  peri¬ 
neum  of  the  mother  so  that  the  outlet  of  the  birth 
canal  is  enlarged,  allowing  the  head  to  pass  through 
easily. 

“Q  That  is  cutting  an  otherwise  pressure  area  in  the 
mother’s  musculature?  A  Yes. 

“Q  Why  is  this  done  in  premature  cases  particularly, 

Doctor?” 

MR.  WELCH :  Objection. 

•  #  *  # 

“A  It  is  done  in  premature  cases  to  make  delivery 
of  the  soft  head  easier,  and  to  protect  the  baby’s  head. 

#  *  *  * 

“Q  Protect  it  from  what,  Doctor?  A  From  pressure 
on  the  head  due  to  the  pushing  of  the  head  against  the 
perineum  to  expand  it,  and  also  from  the  sudden  release 
of  that  pressure  following  the  birth. 

“Q  In  premature  cases  is  an  episiotomy  performed 
on  neoparous  women  as  well  as  multiparous  women?” 

MR.  WELCH :  Objection. 

•  *  •  • 

“  Yes. 

*  •  •  • 
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“Q  Doctor,  in  addition  to  the  application  of  pressure 
which  a  premature  infant  receives  during  the  first 

710  and  second  stage  of  labor,  is  it  not  true  that  the 
sudden  expulsion  of  the  baby  can  also  result  in 

traumatic  intracranial  damage?  A  Yes. 

“Q  Isn’t  it  true  that  this  sudden  release  of  pressure 
is  even  more  serious  in  traumatic  consequence  than  the 
application  of  pressure?” 

MR.  WELCH:  Objection. 

*  #  #  • 

“A  Many  authorities  think  so,  yes. 

#  *  #  • 

“Q  What  would  your  opinion  be,  Doctor? 

MR.  WELCH :  Objection. 

«  •  •  • 

“A  My  opinion  would  be  that  the  question  was  true. 

♦  •  •  * 

“Q  That  there  would  be  more  serious  consequences 
by  the  sudden  releases?” 

*  MR.  WELCH :  Objection. 

#  #  •  * 

‘‘A  Yes. 

•  •  •  • 

“Q  Then  the  original  application  of  pressure?” 

MR.  WELCH:  Objection. 

#  #  #  • 

711  “A  Yes. 

*  *  •  * 

“Q  Particularly  in  premature  infants?” 

MR.  WELCH:  'Objection. 

*  #  •  • 


•  ft 


“A  Yes. 
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“Q  Doctor,  what  means  are  available  to  an  obstetri¬ 
cian  to  avoid  this  sudden  release  of  pressure  and  its 
adverse  effect ?” 

MR.  WELCH:  Objection. 

•  *  •  • 

“A  Adequate  control  of  the  head  during  delivery, 
with  episiotomy  if  necessary. 

#  #  *  * 

“Q  Doctor,  the  episiotomy  is  performed  both  in  the 
conduction  technique,  as  well  as  the  alternative  tech¬ 
nique,  is  it  not,  and  for  the  same  purpose?” 

MR.  WELCH:  Objection. 

•  *  •  • 

“A  Yes. 

•  *  #  # 

“Q  What  time,  in  your  opinion,  did  labor  commence 
according  to  these  records  of  Garfield  Hospital? 
712  ‘‘A  According  to  the  records  labor  started  at 

2 :00  p.  m.,  1-23-47. 

“Q  Are  you  referring  to  any  particular  notation  in 
answering  the  last  question,  Doctor?  A  Yes,  the  nota¬ 
tion  on  the  history  of  labor  under  the  item  marked, 
‘First  stage  began.’ 

“Q  What  does  it  say?  A  First  stage  began  2:00 
p.  m.,  date  1-23-47. 

“0  Doctor,  T  hand  you  the  records  of  the  Garfield 
Memorial  Hospital  marked  ‘Plaintiffs’  Exhibit  No.  1’ 
again  which  I  ask  you  to  examine  and,  if  you  can,  state 
whether  or  not  the  labor  was  precipitous  or  otherwise? 
A  Labor  in  itself  was  by  definition  not  precipitous  in 
this  case.  By  precipitous  labor  we  mean  a  total  dura¬ 
tion  of  labor  of  two  hours  or  under. 

“Although  the  notes  are  quite  incomplete  on  this  point, 
it  is  my  opinion  from  the  record  that  delivery  was  pre¬ 
cipitous. 
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“Q  But  it  is  your  opinion  that  labor  was  not?  A 
No,  labor  was  not  precipitous. 

“Q  Are  the  terms  precipitous  labor  or  spontaneous 
birth  and  precipitous  birth  comparable  terms  in  obstetri¬ 
cal  service?  A  No. 

“Q  Will  you  explain  the  meaning  of  these  three 

713  terms?  A  By  precipitous  labor  we  mean  as  I 
said  before,  labor  of — total  labor  of  two  hours  or 

less.  By  spontaneous  birth  we  mean  a  birth  which  took 
place  without  the  use  of  instruments,  namely,  forceps. 

‘‘By  precipitous  delivery  we  mean  a  forceful  and  ex¬ 
tremely  rapid  and  uncontrolled  delivery. 

“Q  Did  either  of  these  occur  in  this  case  according 
to  the  records  of  the  hospital  or  the  facts  we  assumed 
in  your  previous  examination?  A  There  is  no  state¬ 
ment  in  this  record  regarding  the  nature  of  the  actual 
delivery,  except  to  say  that  it  was  spontaneous. 

“However,  the  fact  that  the  patient  -was  on  the  ward 
ready  to  deliver  at  11:10  p.  m.  and  that  she  had  to  be 
transferred  to  the  delivery  floor  and  that  delivery  took 
place  at  11:20  p.  m.  would  seem  to  indicate  that  this  was 
rapid  or  precipitous. 

“Q  Doctor,  in  fact  the  precipitous  nature  of  this 
birtli  could  have  been  the  proximate  cause  of  the  brain 
damage,  could  it  not?” 

MR.  WELCH :  Objection. 

*  •  •  • 

“A  It  could  have  been  one  of  the  causes. 

•  #  •  # 

714  “Q  Was  it  one  of  the  important  things  for  the 
obstetrician  to  have  prevented  in  order  to  obviate 

any  injury  to  the  child’s  brain?” 

MR.  WELCH:  Objection. 

•  •  *  • 


•  •  *  • 


“A  Yes. 
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“Q  In  your  opinion,  Doctor,  could  this  precipitous 
delivery  have  been  prevented  by  the  presence  of  a  physi¬ 
cian  at  or  around  11:00  p.  m.  on  January  23rd,  1947?” 

MR.  WELCH:  Objection. 

•  *  •  • 

“A  Yes. 

#  #  *  * 

“Q  Doctor,  having  in  mind  the  known  premature  fea¬ 
tures  of  this  case,  will  you  examine  the  records  of  Gar¬ 
field  Memorial  Hospital,  marked  ‘Plaintiffs’  Exhibit  No. 
1’  and  state  when,  on  January  23,  1947,  in  your  opinion, 
a  physician  possessing  ordinary  obstetrical  skill  could 
have  determined  that  the  first  stage  of  labor  had  been 
completed?  A  The  records  are  inadequate  on  this  point 
for  a  definite  answer.  It  would,  however,  be  my  opinion 
that  the  end  of  the  first  stage  occurred  somewhere  be¬ 
tween  10  and  11  o’clock. 

715  “Q  Which  entries  do  you  rely  upon,  Doctor, 
in  support  of  that  statement?  A  The  entries  de¬ 
picting  the  increased  frequency  of  pains  and  the  presence 
of  bloody  show  at  11  o’clock. 

“Q  In  an  admitted  premature  case,  with  the  mother’s 
membranes  ruptured,  where  the  labor  at  4:00  p.  m.  was 
in  5-minute  intervals,  reducing  to  3-minute  intervals  at 
5 :30  p.  m.,  and  2-minute  intervals  at  7 :30  p.  m.,  and 
regardless  of  regular  administrations  of  pranone  the 
intervals  became  closer  together  until  down  to  40  to  70 
seconds  apart  at  9:00  p.  m.,  increasing  to  continuous 
wave-like  contractions  at  10:15  p.  m.,  at  what  time  would 
you  say  that  it  could  be  determined  that  the  first  stage 
of  labor  had  been  completed  and  the  infant  had  left  the 
uterus  and  was  proceeding  into  the  inlet  of  the  pelvis 
to  commence  the  second  stage  of  labor?  A  I  can’t  an¬ 
swer  that  question  from  the  data. 

“Q  From  the  data  I  just  read  you,  could  you  answer 
it?  A  No,  not  definitely. 


‘‘Q  In  any  event,  having  in  mind  the  sequence  of 
these  contractions  and  the  further  fact  that  55  minutes 
later  the  infant  head  had  proceeded  to  a  point  where  it 
was  visible  upon  vaginal  examination,  can  you  say 

716  that  this  further  fact  would  indicate  confirmation 
of  a  particular  time  when,  by  ordinary  obstetrical 

skill,  it  could  have  been  determined  that  the  first  stage 
of  labor  had  been  completed?  A  Yes. 

‘*Q  At  what  time  would  that  be.  Doctor?  A  Well,  I 
said  before  sometime  between  10  and  11  p.  m. 

**Q  How  does  an  obstetrician  determine  these  things? 
A  By  rectal  examination. 

“Q  In  other  words,  the  obstetricians  must  be  present 
to  do  so?  A  Yes. 

“Q  Is  it  not  a  fact  that  oftentimes  the  first  and  sec¬ 
ond  stages  of  labor  in  premature  deliveries  completely 
merge  with  little  or  no  interval  in  between?  A  Yes. 

‘‘Q  Doctor,  in  your  opinion,  did  such  a  merger  of 
stages  occur  in  this  case?  A  Yes,  yes. 

“Q  Even  in  the  face  of  a  possible  merger  is  it  not 
a  fact  that  conduction  anesthesia  creates  an  interval 
between  the  completion  of  the  first  stage  of  labor  and 
the  beginning  of  the  second  stage  of  labor,  particularly 
in  premature  cases,  and  thus  permits  obstetrical 

717  preparation  before  birth?” 

MR.  WELCH:  Objection. 

#  #  •  • 

“A  Tt  would  certainly  prolong  the  second  stage,  so 
that  such  | ) reparation  could  be  made. 

#  #  #  • 

“Q  Ts  it  not  a  further  fact  that  the  conduction  anes¬ 
thesia  reduces  the  pressure  incident  to  the  rapid  sequence 
of  the  first  and  second  stages  of  labor,  as  well  as  elimi¬ 
nating  resistance  of  the  perineal  floor,  thus  permitting  the 
baby  to  be  gently  guided  over  the  perineal  floor  and  thus 
escape  traumatic  perils?” 


MR.  WELCH :  Objection. 

•  •  *  • 

“A  Yes. 

•  *  •  • 

“Q  In  the  case  of  Noel  Marshall,  I  ask  you  to  examine 
the  hospital  record,  marked  ‘Plaintiffs’  Exhibit  No.  1’ 
and  state  whether  or  not  sufficient  time  existed  on  Janu¬ 
ary  23,  1947,  for  the  administration  of  the  conduction 
anesthesia  technique,  or  the  administration  of  the  alter¬ 
native  technique  which  you  have  previously  described?” 
MR.  WELCH:  Objection. 

*  #  •  • 

71S  “A  I  can  only  answer  from  the  notes  on  the 
record,  and  I  would  sav  that  from  these  there  was 
time  for  the  administration  of  conduction  anesthesia,  or 
an  alternative  technique. 

*  #  *  * 

“Q  By  whom?  A  By  an  obstetrician. 

“Q  Will  you  state  what  entries  on  the  records  in¬ 
dicate  to  you  that  there  was  sufficient  time  for  the  ad¬ 
ministration  of  conduction  anesthesia  or  the  alternative 
technique  in  order  to  avoid  the  effects 'of  intrauternine 
traumatic  dangers?” 

MR.  WELCH:  Objection. 

*  •  #  • 

“A  There  are  three  entries  in  the  record  which  make 
me  think  there  was  time. 

‘‘One.  The  notation  regarding  the  onset  of  labor. 
Two.  Dr.  Irani’s  record  examination  at  7  o’clock — 
7 :30,  the  result  of  which  is  not  recorded. 

“Three.  The  nursing  notes  which  indicate  an  increase 
in  frequency  and  severity  of  the  labor  pains. 

“Q  At  what  time,  Doctor?  A  There  is  a  2:30  nota¬ 
tion,  an  8:20  notation  and  a  10  o’clock  notation. 
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“Q  Would  10  o’clock  have  been  sufficient  time 

719  for  the  administration  of  the  techniques  that  you 
speak  of,  Doctor,  to  be  effective?” 

MR.  WELCH:  Objection. 

♦  *  *  * 

“A  Yes. 

*  ♦  •  • 

“Q  Doctor,  in  your  opinion  would  the  facts  assumed 
in  the  previous  hypothetical  question  regarding  the  se¬ 
quence  of  labor  indicate  this  case  to  be  one  of  a  normal 
labor,  particularly  with  regard  to  the  premature  fea¬ 
tures?  A  It  is  normal  premature  labor. 

“Q  Doctor,  will  you  explain  what  the  medical  term 
‘bloody  show’  means?  A  Bloody  show  means  the  ap- 
perance  of  blood  at  the  vaginal  outlet.  It  means  that 
labor  is  definitely  present.  It  most  often  occurs  late  in 
labor  and  it  occurs  because  of  the  dilatation  and  tearing 
of  the  cervix. 

“Q  Would  it  be  probable,  having  in  mind  the  history 
of  this  case  in  evidence  as  late  as  11:10  p.  m.  o’clock  on 
January  23,  1947?  A  Yes. 

“Q  Doctor,  still  bearing  in  mind  the  premature  fea¬ 
tures  of  the  case,  at  what  time  on  January  23, 

720  1947,  would  proper  obstetrical  procedure  require 
preparation  of  Mrs.  Marshall  for  the  delivery 

room?” 

MR.  WELCH :  Objection. 

#  •  •  • 

“A  Between  10  and  11  p.  m. 

*  #  #  * 

“Q  Would  you  say  as  early  as  10  p.  m.  or  would 
vou  suggest  anv  time  between  10  and  11  p.  m.?” 

MR.  WELCH:  Objection. 

#  *  *  • 

“A  Anv  time  between  10  and  11. 

•> 
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“Cross  Examination 
“BY  MR.  WELCH: 

“Q  Doctor,  do  you  know  Mrs.  Marshall  or  Mr.  Mar¬ 
shall?  A  I  don’t  know  Mrs.  Marshall.  I  met  Mr. 
Marshall  once. 

*  #  *  * 

721  “Q  Are  you  familiar  with  the  practice  of  ob¬ 
stetrics  in  the  District  of  Columbia  or  have  any 
knowledge  of  the  custom  and  procedure  of  the 

722  practice  of  obstetrics  in  the  District  of  Columbia? 
A  In  a  general  way,  yes. 

“Q  Where  have  you  acquired  your  knowledge  of  prac¬ 
tice  of  obstetrics  in  the  District  of  Columbia?  A  I 
know  a  good  many  of  them  personally.  Some  of  them 
have  been  trained  here.  The  two  obstetrical  societies, 
namely  the  Washington  and  Baltimore  obstetrical  socie¬ 
ties,  meet  jointly  once  a  year.  So  that  there  is  a  good 
deal  of  opportunity  for  discussion  back  and  forth. 

“Q  Is  the  practice  the  same  in  the  District  as  it  is  in 
Baltimore?  A  I  would  say  there  are  not  any  radical 
differences. 

•  •  *  • 

“Q  Doctor,  is  it  your  testimony,  summing  up  all 
of  these  questions,  that  you  can  give  a  positive  state¬ 
ment  that  the  alleged  lack  of  care  in  this  case  is 

723  responsible  for  the  brain  damage  to  this  child?  A 
I  cannot  give  a  positive  statement  that  the  alleged 

lack  of  care  is  responsible  for  the  brain  damage  of  this 
child.  I  can,  however,  say  that  it  was  one  of  the  con¬ 
tributing  factors. 

“Q  Doctor,  it  has  not  been  stated  to  you  that  there 
are  two  causes  alleged  in  the  complaint  for  the  damage 
to  the  child.  We  have  been  speaking  solely  of  contrac¬ 
tions  as  causing  the  damage.  They  have  another  theory 
that  the  child  was  projected  out  onto  the  table  and  that 
in  itself  caused  the  damage. 
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“Would  that  in  anywise  add  to  your  indecision  as  to 
the  cause  of  the  damage  to  the  child?  A  I  refuse  to 
make  any  statement  regarding  the  so-stated  bump  on  the 
head.  Such  things  are  terribly  difficult  to  evaluate,  and 
oftentimes  are  exaggerated  by  patients. 

“Furthermore,  how  hard  the  baby  could  have  hit  him¬ 
self  on  the  table  is  in  my  mind  a  debatable  point  and 
I  don’t  think  I  am  in  any  position  to  make  any  statement 
in  regard  to  that  point. 

“Q  Doctor,  from  your  experience  isn’t  it  true  that 
despite  all  care,  the  utmost  care,  that  damage  will  occur 
during  childbirth?  A  Yes,  that  is  so. 

724  “Q  And  isn't  it  true  that  the  damage  to  the 
brain  itself  will  cause  spasticity?  *  *  *  A  Yes, 

damage  to  the  brain  will  cause  spasticity. 

“Q  And,  I  believe  you  stated  that  despite  all  care 
that  the  brain  can  be  damaged?  A  It  was. 

“Q  So  that  your  answer  previously  given  would  lead 
only  to  conjecture  that  the  lack  of  care  was  a  contributing 
factor?  A  Yes.  However,  there  is  considerable  evi¬ 
dence  to  show  that  this  conjecture  is  so.  In  a  communi¬ 
cation  from  Edith  Potter  which  appears  in  this  volume 
of  premature  infants,  which  we  have  quoted  before — ” 
MR.  WELCH:  We  objected  to  him  reading  anything 
from  Edith  Potter. 

•  •  •  • 

THE  COURT:  Overruled. 

“THE  WITNESS:  I  have  got  to  get  percentages. 
She  states  in  the  decade  1931  to  1941  cerebral  hemor¬ 
rhage  was  present  in  20  percent  of  premature  infants, 
while  in  the  5-year  period  from  1941  to  1946  the  incidence 
of  hemorrhage  had  been  reduced  to  9  percent. 

“We  have  noted  a  similar  reduction  in  the  occurrence 
of  cerebral  hemorrhage  of  premature  infants  in 

725  this  Clinic.  While  it  is  difficult  to  assess  the  exact 
cause  of  this  reduction,  the  facts  are  inescapable 

that  better  care  at  delivery  is  responsible  for  it.  This 
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better  care  has  certainly  been  present  not  only  in  this 
Clinic  at  least  through  the  increase  in  size  of  the  staff 
and  through  the  use  of  special  conduction  types  of  anes¬ 
thesia.  To  say  that  it  is  mere  conjecture  to  say  that 
care  will  reduce  cerebral  hemorrhage  really  nullifies  the 
use  of  physicians  at  all,  for  if  it  did  serve  no  purpose, 
why  should  a  physician  be  present? 

“Q  Doctor,  you  didn’t  understand  me  to  state  that 
care  would  reduce  the  conjecture,  did  you?  A  No. 

‘‘Q  Doctor,  in  1947  you  were  on  the  obstetrical  staff 
at  Johns  Hopkins,  were  you  not?  A  Yes,  sir,  I  was. 

“Q  And  did  you  participate  in  the  delivery  of  babies 
in  the  hospital?  A  Yes. 

‘‘Q  How  many  babies  were  born  in  Hopkins  in  1947, 
if  you  know?  A  Approximately  twenty-four  hundred. 
I  can  give  you  the  exact  number,  if  you  want. 

“Q  No,  that  is  close  enough.  Do  you  have  any  per¬ 
centage,  Doctor,  of  the  number  of  that  twenty-four 
726  hundred  that  had  some  brain  damage? 

*  *  *  * 

“A  The  total  figure  is  in  the  neighborhood  of  5  to  7 
per  cent. 

*  *  *  # 

“Q  Is  that  reduced  to  any  further  percentage  as  to 
the  cause  of  the  brain  damage?  A  You  mean  the 
breakdown  into  trauma,  asphyxia — 

“Q  Y  es.  A  I  think  that  information  would  be  avail¬ 
able,  but  I  don’t  have  it  for  you  now. 

‘‘Q  We  would  roughly  say  190  premature  births?  A 
Total  prematures? 

‘‘Q  Yes.  A  We  figure  roughly  10  percent.  It  is 
240. 

“Q  Of  the  240  can  you  tell  what  percentage  had 
brain  damage?  A  Figuring  8  percent,  it  is  19. 

“Q  Did  any  of  those  cases  result  in  spasticity,  that 
you  know  of?  A  I  am  sure  some  of  them  did. 
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“Q  Have  you  made  any  study  of  those  19 

727  cases,  Doctor,  to  determine  what  caused  the  con¬ 
dition?  A  Yes,  we  have  rather  an  elaborate 

study. 

“Q  Can  you  give  us  some  of  the  causes?  A  Yes,  I 
could  give  you  some  of  the  causes,  although  not  per¬ 
centagewise.  Some  of  them  are  caused  by  asphyxia  due 
to  prolonged  labor,  some  of  them  are  caused  by  delivery 
of  these  babies  through  contracted  pelvises.  A  few  of 
them  are  caused  by  traumatic  instrument  delivery,  and 
in  some  there  is  no  determinable  cause. 

♦  •  •  • 

“Q  Doctor,  in  examining  the  record  of  Garfield  Hos¬ 
pital,  does  it  evidence  itself  to  you  there  that  the  physi¬ 
cian  in  the  ward  was  in  the  act  of  delivering  twins  or 
triplets  at  the  time  Mrs.  Marshall  was  delivered? 

728  A  No,  it  is  not  present. 

“Q  In  the  course  of  good  practice  in  a  hos¬ 
pital  itself  that  the  resident  at  the  time  was  in  the  act  of 
delivering  either  twins  or  triplets,  would  you  state  that 
it  was  not  proper  practice  for  him  to  attend  Mrs.  Mar¬ 
shall  in  view  of  the  fact  that  he  was  engaged  in  the 
delivery  of  twins  or  triplets?  A  Twins  or  triplets  have 
nothing  to  do  with  it.  I  would  think  that  a  physician 
should  never  walk  away  from  one  delivery  during  its 
accomplishment  in  order  to  take  care  of  another  patient. 
“Let  me  amend  that  to  say,  almost  never. 

•  •  *  • 

731  “Q  If  the  pediatrician  in  attendance  on  this 
child  immediately  after  the  birth  observed  no  evi¬ 
dence  of  trauma,  would  that  in  anywise  change  your 
opinion  on  the  answers  that  you  have  made?  A  No. 
As  I  stated  before,  sometimes  the  diagnosis  of  cerebral 
hemorrhage  is  very  difficult  to  make. 

“Q  Doctor,  despite  all  care,  as  I  believe  you  testified, 
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there  will  be  some  damage  from  contractions,  will  there 
not?  A  Tn  the  case  of  premature  infants? 

732  “Q  In  the  case  of  premature  infants.  A  Yes. 

“Q  Isn’t  the  percentage  of  brain  damage  great¬ 
er  in  premature  infants  or  premature  births  than  it  is  in 
term  babies?  A  Yes. 

“Q  You  would  not  wish  to  give  the  jury  the  impres¬ 
sion  that  the  cause  of  the  damage  to  this  child  was  lack 
of  care,  would  you?  A  No,  I  would  not  like  to  give  the 
jury  the  impression  that  lack  of  care  was  100  percent 
certainly  the  cause  of  this  cerebral  damage. 

*  *  *  * 

‘'Redirect  Examination 
“BY  MR.  KEANE: 

“Q  Doctor,  when  we  first  discussed  the  matter  of  you 
giving  this  deposition  you  stated  at  the  time  that  you 
couldn’t  determine  whether  or  not  you  could  testify  in 
this  case  until  you  could  look  at  the  hospital  records, 
isn’t  that  true?  ’  A  That  is  correct. 

“Q  I  mailed  you  the  copies  of  the  hospital  records, 
and  you  studied  them,  did  you  not,  Doctor?  A  Yes,  I 
did.  ' 

“Q  And  we  had  several  conferences  before  you 

733  fiinally  decided  whether  or  not  you  would  testify? 
A  That  is  correct. 

“Q  Now,  also,  Doctor,  you  asked  me  at  the  time  you 
made  your  decision  to  testify,  what  wTas  the  prevailing 
rates  for  experts  per  hour  for  giving  such  testimony  and 
the  research  vrork  involved,  did  you  not?  A  Yes. 

“Q  And  isn’t  it  a  fact.  Doctor,  that  I  quoted  you  the 
prevailing  rate  and  you  asked  that  it  be  reduced  by  one- 
half?  A  That  is  correct. 

“Q  Isn’t  it  a  further  fact  that  you  requested  when  I 
disbursed  your  fee  to  disburse  it  to  the  research  section 
of  your  hospital?  A  That  is  correct. 
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“Q  And  that  von  would  not  under  any  circumstances 
testify  for  individual  profit?  A  Yes. 

Recross  Examination 

“BY  MR.  WELCH: 

“Q  Doctor,  you  read  thoroughly  the  hospital  record 
in  the  case  of  your  previous  answers  in  your  deposition 
taken  previously  on  February  20th,  and  do  you  recall 
that  the  patient  in  this  case  was  in  constant  labor  from 
the  date  of  her  admission  up  until  the  time  of  the 

734  date  of  the  birth  of  the  child?  A  I  would  not 
call  it  labor. 

“Q  Well,  we  will  modify  the  question  to  contractions. 
A  All  right. 

“Q  During  the  entire  period  of  her  stay  in  the  hos¬ 
pital?  A  Can  I  give  you  a  word  that  we  use? 

“Q  Yes.  A  We  call  that  prodromal  labor. 

“Q  Well,  that  can  be  described  as  contractions,  can 
it  not?  A  Yes. 

“Q  The  hospital  record  indicated  that  these  contrac¬ 
tions  were  prevalent  from  January  7th  until  the  date  of 
delivery,  that  is,  January  23rd,  is  that  correct?  A  Yes. 

“Q  That  her  complaints  of  pain  and  suffering  through 
that  period  were  almost -uniform?  A  It  is  my  impres¬ 
sion  that  she  had  episodes  of  intermittent  prodromal 
labor  during  her  hospital  stay. 

“Q  In  the  hypothetical  question  that  you  answered, 
Doctor,  the  question  was  asked,  ‘Would  you  say  that 
ordinary  obstetrical  treatment  would  be  required  in  order 
to  avoid  possible  damage  to  the  infant  by  the 

735  mechanics  of  labor?’  Can  you  tell  whether  or  not 
the  child  due  to  the  constant  contractions  over  the 

period  previously  stated  was  not  damaged  before  the  ac¬ 
tual  delivery?  A  You  mean  this  whole  prodromal 
period? 

“Q  That  is  right.  A  But  it  is  not  usual  to  have  a 
baby  damaged  by  prodromal  labor. 
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“Q  Well,  is  it  your  answer  that  the  delivery  itself 
was  responsible  for  the  damage  to  this  child?  A  I 
would  say  yes,  but  with  these  qualifications,  that  some¬ 
times  when  labor  is  extremely  rapid  babies  can  be  dam¬ 
aged  during  the  period  of  labor  rather  than  at  delivery. 
However,  the  most  usual  time  for  damage  is  at  the  time 
of  actual  delivery. 

“Q  Is  it  your  opinion,  Doctor,  that  the  presence  of  a 
doctor  at  the  actual  time  of  delivery  could  have  pre¬ 
vented  the  injuries  that  this  child  sustained?  A  While 
it  is  impossible  to  say  yes  or  no  100  percent,  adequate 
control  of  this  baby’s  head  during  birth  should  have 
helped  to  prevent  such  an  injury. 

“Q  So  your  testimony,  Doctor,  then  is  that  you  can¬ 
not  determine  definitely  whether  or  not  the  presence  of  a 
doctor  would  have  prevented  the  traumatic  injury  to 
the  child?  A  While  I  cannot  determine  100  per- 
736  cent  that  the  presence  of  a  doctor  would  have  pre¬ 
vented  the  injury,  if  we  carry  your  question  to  the 
logical  conclusion,  it  appears  that  a  doctor  might  never 
be  necessary  for  the  birth  of  a  child. 

“Q  Well,  can  you  answer  my  question,  Doctor,  as  to 
what  per  cent  the  presence  of  a  doctor  might  have  aided 
in  this  birth?  I  am  assuming  now  that  you  stated  that 
the  injury  to  this  child  in  your  opinion  was  caused  at 
the  actual  time  of  the  precipitous  delivery.  A  Yes,  I 
can  give  you  figures  on  that.  With  the  improvement  in 
the  obstetrical  technique  in  the  last  20  years,  the  inci¬ 
dence  of  cerebral  hemorrhage  has  been  cut  to  about  one- 
third. 

“Q  T  believe  that  your  figures  have  reference,  Doctor, 
do  they  not,  to  care  before  the  actual  birth  itself?  A  I 
think  they  apply  to  both  care  during  labor  and  care  at 
delivery. 

“Q  And  you  are  speaking  of  a  span  of  20  years,  as 
T  recall  it,  in  vour  answer.  Can  you  tell  what  the  per¬ 
centage  of  decrease  was  from  1946  to  1947  only,  if  there 
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was  any?  A  That  is  too  short  a  period  of  time.  I 
don’t  think  I  could  give  you  any  figures  on  it. 

“Q  Well,  Doctor,  you  are  in  general  familiar 

737  with  the  deposition  and  your  testimony  taken  on 
February  20th,  1950.  Isn’t  your  position  through¬ 
out  the  testimony  practically  that  of  someone  sitting 
along  third  base  and  second  guessing  the  matter  of 
strategy,  is  that  your  opinion  is  based  mainly  on  hind¬ 
sight  rather  than  foresight? 

“In  other  words,  you  are  saying  that  if  they  had  used 
a  hit  and  run  rather  than  a  sacrifice,  the  injury  might 
have  been  prevented?” 

MR.  KEANE :  Objection. 

THE  COURT :  Overruled. 

“A  Yes,  that  is  correct. 

“Redirect  Examination 

“BY  MR.  KEANE: 

“Q  Doctor,  assuming  that  a  traumatic  injury  did  oc¬ 
cur  to  a  premature  child  during  delivery,  isn’t  the  usual 
and  probable  point  of  damage  or  time  of  damage  such 
as  relates  to  the  second  stage  of  labor  rather  than  inci¬ 
dents  relating  to  the  first  stage  of  labor?  A  Yes. 

“Q  And,  Doctor,  the  incidents  of  intracranial  hemor¬ 
rhage  which  you  mentioned  as  having  been  cut  one-third 
during  recent  vears,  that  incidence  reduction  in  vour 
opinion  was  occasioned  by  proper  medical  care  in  the 
preparation  for  delivery  and  the  control  of  deliv- 

738  ery?  A  It  was  occasioned  not  only  by  proper 
medical  crease,  but  by  increase  in  knowledge  of 

ways  to  prevent  trauma. 

•  •  •  • 
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“Recross  Examination 
“BY  MR.  WELCH: 

“Q  One  more  question.  And  despite  the  increased 
efficiency  of  the  medical  profession  in  the  delivery  of 
children,  do  you  have  any  figures,  Doctor,  on  the  number 
of  children  throughout  the  country  that  are  still  born 
with  damage  to  the  brain?  A  Sitting  out  here,  I  cannot 
give  you  any  accurate  figures,  but  I  can  give  you  the, 
Hopkins  figures,  which  are  7  percent  of  infant  deaths. 

•  •  •  • 

“Q  How  many  have  intracranial  damage  that  live  and 
are  spastic,  if  you  know.  I  realize  that  this  is  unfair 
because  you  are  not  where  you  have  your  figures,  but  if 
you  can,  give  your  estimate.  A  The  answer  I  gave 
you  before  I  think  would  be  correct.  I  said  that  I  would 
estimate  that  the  number  of  infants  who  survived  with 
cerebral  hemorrhage  would  be  less  than  7  or  8  percent. 

“Q  Doctor,  is  your  answer  based  on  statistics  at  the 
present  time,  or  do  you  have  reference  to  1947? 
739  A  They  are  statistics  within  the  past  two  years. 

“Q  Well,  the  assumption  would  be  then,  would 
it  not,  Doctor,  that  in  1947  they  may  have  been  slightly 
higher?  A  A  fraction  of  a  per  cent,  yes. 

•  •  •  * 

743  THE  COURT :  Ladies  and  gentlemen  of  the 
jury,  the  plaintiffs  have  rested.  There  will  be 
some  legal  points  that  it  will  be  necessary  for  the  Court 
to  pass  on  at  this  time.  It  may  take  some  time  for  coun¬ 
sel  on  both  sides  to  present  them. 

Therefore,  the  Court  will  permit  the  jury  to  go  to  the 
jury  assembly  room  on  the  upper  floor,  with  which  you 
are  familiar,  and  wait  word  there  as  to  your  return. 

(Thereupon,  the  jury  retired  from  the  courtroom.) 

•  •  •  • 
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MR.  WELCH:  If  the  Court  please,  I  want  to  make 
a  motion  for  a  directed  verdict  on  behalf  of  the  de¬ 
fendants. 

#  *  #  * 

509  THE  COURT:  The  Court  will  not  adopt  the 
view  adopted  by  the  courts  in  the  cases  cited  by 

counsel  for  the  defendants  that  there  is  no  cause  of  ac¬ 
tion  existent  in  favor  of  the  child  in  this  case.  I  need 
not  discuss  that  further. 

The  matter  before  the  Court  arises  on  a  motion  for  a 
directed  verdict  and  you  are  all  familiar  with  the  rule 
that  applies  in  cases  of  motions  made  by  either  party, 
namely,  that  the  evidence  is  to  be  construed  most  strongly 
in  the  favor  of  the  party  against  whom  the  motion  is 
made  and  all  reasonable  inferences  to  be  deduced  there¬ 
from  are  to  be  indulged  in  favor  of  that  party. 

So  far  as  Dr.  O’Donnell  is  concerned,  the  Court  is  of 
the  opinion  that  there  is  not  sufficient  evidence  to  submit 
to  the  jury  as  to  him.  The  Court  is  not  going  to  review 
all  of  the  evidence.  The  record  is  clear. 

*  #  •  • 

510  There  is  no  evidence  of  negligence  on  the  part 
of  the  doctor  up  until  the  23rd  and  the  Court  states 

on  the  23rd  the  evidence  shows  he  made  his  call  in  the 
ordinary  course,  sometime  between  8  and  11;  assuming 
the  latter  hour  to  be  the  last,  the  pertinent  hour  he  left 
in  regular  manner  and  the  record  shows  that  there  was 
no  evidence  of  labor  at  that  time  and  that  the  notice  re¬ 
ceived  by  Dr.  O’Donnell,  given  to  him  by  Dr.  Irani  at 
9:30  that  night,  at  which  time  Dr.  Irani  stated  that  Mrs. 
Marshall  was  having  a  few  mild  contractions. 

There  is  no  evidence  that  Dr.  O’Donnell  received  any 
additional  information  with  respect  to  the  status  of  Mrs. 

Marshall  concerning  labor  and  birth  subsequent  to 
811  that  time. 

The  Court  is  unwilling  to  hold  that  there  is  suf¬ 
ficient  evidence  to  submit  to  the  jury,  on  that  state  of 
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facts,  or  to  permit  the  jury  to  determine  whether  or  not 
Dr.  O’Donnell  exercised  the  degree  of  care  and  skill  and 
proficiency  required  of  him.  Consequently,  the  Court 
will  direct  a  verdict  in  favor  of  Dr.  O’Donnell. 

The  Court  will  not  direct  a  verdict  in  favor  of  the  hos¬ 
pital  at  this  time.  The  Court  will  not  review,  in  detail, 
all  the  evidence  except  to  say  that,  in  the  Court’s  opinion, 
there  is  sufficient  evidence  to  justify  the  overruling  of 
the  motion  on  the  ground  that,  as  asserted  by  the  defend¬ 
ant,  there  is  such  an  absence  of  negligence  as  it  must 
necessarily  follow  from  the  making  of  the  motion,  such 
an  absence  of  negligence  on  the  part  of  the  hospital  as 
to  cause  the  situation  to  be  that  there  is  no  question  to 
submit  to  the  jury. 

As  to  the  instructions  under  which  the  question  of 
negligence  of  the  hospital  is  to  be  submitted  to  the  jury, 
that,  of  course,  is  another  matter  but  the  Court  over¬ 
rules  the  motion  of  the  defendant  hospital  to  direct  a 
verdict  and  the  case  will  be  proceeded  with  by  the  intro¬ 
duction  of  the  defendant’s  testimony  when  the  Court 
reconvenes. 

•  •  *  • 

814  Opening  Statement  on  Behalf  of  Defendant 
Garfield  Memorial  Hospital 

MR.  WELCH :  May  it  please  the  Court,  and  you 
ladies  and  gentlemen  of  the  jury: 

•  *  *  • 

S20  Let  me  say  at  this  point  that  the  defendant 
makes  no  contention  and  makes  no  argument  what¬ 
ever  of  any  kind  here  about  the  seriousness  of  this  little 
girl’s  condition;  we  have  no  quarrel  about  that.  She  is 
a  pitiful  little  thing,  but  we  are  here  to  try  to  the  jury 
a  case  on  the  law  and  without  prejudice  or  sympathy. 

•  *  •  • 
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822  We  expect  to  show  you  it  was  absolutely  a  stand¬ 
ing  order  of  Dr.  O’Donnell’s  that  hykinone  be  ad¬ 
ministered  to  all  babies  and  that  this  baby  did  get  hy¬ 
kinone  immediately  after  birth,  but  we  expect  to  show 
you  that  the  administration  of  hykinone  wasn’t  given  for 
and  wasn’t  intended  for  and  won’t  do  what  the  testi¬ 
mony  of  Dr.  Heilman,  by  deposition,  indicates  that  it 
would  do,  that  it  has  no  effect  whatsoever  on  brain  hem¬ 
orrhages,  and  that  the  most  competent  studies  and  the 
most  competent  experience,  including  the  studies  and  ex¬ 
periences  right  here  in  the  District  of  Columbia,  are  to 
the  effect  that  hykinone  given  to  newly  born  infants  has 
no  effect  whatsoever,  no  value  whatever,  with  respect  to 

brain  hemorrhage. 

823  It  is  expected  that  the  hykinone  will  have  a 
beneficial  effect  with  respect  to  certain  other  things, 

and  therefore  it  was  given. 

•  *  •  • 

824  We  expect  to  show  you  also  by  competent  medi¬ 
cal  testimony  that  this  baby’s  condition  is  properly, 

825  and  as  has  been  generally  described,  a  birth  con¬ 
dition,  so  that  in  the  diagnosis  as  written  on  the 

record,  a  birth  condition  does  not  mean  solely  or  re- 
strictedly  a  condition  that  happened  at  the  very  moment 
of  birth;  but  it  means  anything  that  happens  to  the  baby 
during  the  course  of  the  labor  which  leads  up  to  its  birth. 

So,  when  we  subscribe  to  the  diagnosis  that  this  little 
baby  had  a  birth  injury,  we  do  not  mean  and  the  record 
does  not  mean  an  injury  sustained  just  at  the  moment 
of  birth,  or,  in  other  words,  at  the  moment  when  the 
baby  found  itself  in  the  world,  entirely  independent  of 
its  mother. 

Now,  with  respect  to  the  suggestion  that  an  epesiotomv 
should  have  been  done  in  this  case,  we  expect  to  show 
you  that  actually  and  factually  Mrs.  Marshall  had  what 
Dr.  O’Donnell  and  Dr.  Parker  referred  to  and  called  a 
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relaxed  perineum.  As  she  had  other  children,  we  expect 
to  show  you  why  this  perineum  was  relaxed. 

Added  to  that,  as  indicating  why  no  epesiotomy  should 
be  done  in  this  case,  is  the  very  simple  fact  that  almost 
spontaneously  this  baby  was  born,  without  causing  any 
tearing  or  any  laceration  or  any  undue  stretching  of 
the  mother’s  tissue  at  all;  no  surgical  repair  work  needed 
to  be  done  after  this  baby  was  born. 

*  *  •  # 

827  Leo  G.  Schmelzer 

Direct  Examination 
BY  MR.  WELCH: 

Q  Will  you  state  your  full  name,  please,  Mr.  Schmel¬ 
zer?  A  Leo  G.  Schmelzer. 

Q  I  believe  you  were  previously  sworn  and  testified 
that  you  are  the  superintendent  of  Garfield  Memorial 
Hospital  at  the  present  time. 

•  *  •  • 

830  Q  On  January  23,  1947,  how  many  internes  were 
on  the  staff  assigned  to  obstetrical  service  at  Gar¬ 
field  Memorial  Hospital?  A  From  the  records,  it  indi¬ 
cates  that  there  were  two  internes  assigned  to  the  ob¬ 
stetrical  service. 

Q  Do  you  remember  their  names?  A  Yes.  I  think 
it  has  been  mentioned  during  these  proceedings  here  sev¬ 
eral  times:  Dr.  Lois  Felts — Excuse  me;  it  is  Dr.  Platt. 
I  don’t  know  Dr.  Felts’  first  name;  Dr.  F-e-l-t-s  and  Dr. 
Lois  P-l-a-t-t. 

*  •  •  • 

Q  And,  as  to  resident  physicians,  what  is  a  resi- 

831  dent  physician?  A  A  resident  physician  has  com¬ 
pleted  the  qualifications  which  I  have  mentioned, 

referring  to  the  interne.  In  other  words,  they  are  a  grad¬ 
uate  of  an  approved  medical  school  and  have  completed 
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a  one-year  training  in  an  interneship  level  in  an  ap¬ 
proved  hospital,  following  which  they  chose  to  go  in  and 
get  special  training  in  a  given  specialty,  one  of  their 
choice. 

Q  You  had  two  resident  physicians  at  that  time  on 
that  service?  A  Yes. 

Q  One  was  this  Dr.  Irani  who  has  been  so  much  men¬ 
tioned  in  this  case;  who  was  the  other?  A  Dr.  Fischer. 

•  *  •  * 

Q  As  to  the  four  of  these  individuals,  how  did  their 
assignments  to  duty  come  about?  How  was  it  handled? 
A  That  was  usually  handled  through  the  chief  of  the 
particular  department  or  service. 

•  •  •  • 

832  Q  Are  all  four  on  duty  at  the  same  time,  when 
you  only  have  four?  A  No,  they  are  not. 

833  Q  Is  that  relegated  into  shifts  or  spells  of  work 
or  spells  of  duty?  A  They  are  usually  on  a  24- 

hour  assignment.  Beyond  that  they  could  not  go  physi¬ 
cally.  They  are  subject  to  call  at  any  time  during  the 
24-hour  period  and  it  is  not  considered  to  be  advisable 
to  put  on  a  man  longer  than  24  hours  in  any  case. 

Q  Can  you  tell  from  the  record  that  exists  with  re¬ 
spect  to  the  log,  and  so  forth,  in  January  1947,  and  with 
respect  to  the  date  of  January  23,  which  two  were  on 
duty  and  which  two  were  oil  duty? 

•  #  •  • 

S34  A  My  recollection  of  what  the  record  reveals 
is  that  Dr.  Irani  and  Dr.  Lois  Platt  were  on  duty 
on  this  particular  evening. 

#  •  •  • 

Q  And  that  would  mean  Dr.  Fischer,  the  other  resi¬ 
dent,  and  Dr.  Felts,  the  other  interne,  were  off  duty  that 
dav  and  night?  A  That  is  correct. 
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Q  Who  was  Dr.  Shea  at  that  time?  A  Dr.  Shea 
was  then  and  is  now  one  of  the  senior  attending  staff 
members  in  the  department  of  obstetrics. 

Q  Is  he  now  and  was  he  then  an  employee  of  the  hos¬ 
pital?  A  No,  sir. 

•  •  •  • 

835  Q  Then,  Dr.  Shea  was  a  qualified  staff  physi¬ 
cian  in  what  special  department?  A  In  the  de¬ 
partment  of  obstetrics. 

*  *  •  • 

Q  During  that  month  of  January  1947,  what  special 
duty  or  assignment  did  Dr.  Shea  have  as  staff  obstetri¬ 
cian?  A  Well,  he  was  assigned  to  the  obstetrical  serv¬ 
ice  in  his  turn,  order  of  rotation,  among  the  senior  at¬ 
tending  staff  members,  to  the  department  of  obstetrics. 

Q  He  was  assigned  there.  What  was  his  duty,  what 
obligations,  and  so  forth,  did  he  have? 

•  •  •  • 

A  He  had  charge  of  whatever  work  the  residents  or 
internes  might  do. 

•  •  •  • 

Q  Does  the  hospital  make  any  rules  or  regu- 

836  lations  or  anything  which  requires  or  governs  the 
conduct  of  Dr.  Shea  and  requires  him  to  be  at  the 

hospital  at  any  particular  time  for  any  particular  case? 
A  No. 

Q  You  examined  that  log.  Do  you  recall  in  there  that 
there  was  an  entry  giving  Dr.  Shea’s  name  with  respect 
to  the  birth  of  these  triplets?  A  I  do. 

•  •  •  * 

838  Q  Now,  do  you  recall,  in  your  capacity  as  su¬ 
perintendent  of  the  hospital,  that  in  the  early 
stages  of  this  case  you  were  asked  to  answer  certain 
interrogatories,  and  interrogatory  No.  4  was: 

“State  the  names  of  any  of  the  resident  or  assistant 
resident  physicians  who  were  available  for  duty  in  the 
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delivery  room  at  or  around  11  p.m.  on  January  23,  1947.” 
Do  you  remember  that  you  were  asked  that  question? 
A  I  do. 

Q  And  do  you  remember  that  you  answered: 

“Dr.  Lois  Platt,  interne,  and  Dr.  Hazen  Shea,  on  staff 
service,  were  assisting  in  the  delivery  of  the  above-men¬ 
tioned  triplets  in  another  delivery  room.  The  two  other 
residents  on  the  obstetrical  service  were  Drs.  Hodges 
and  Fischer.” 

Do  you  remember  you  answered  that  way? 

839  A  Yes,  sir. 

•  #  •  • 

Q  Did  you,  of  your  own  personal  knowledge,  know 
whether  he  was  in  the  room  that  night  wdien  the  triplets 
were  delivered?  A  No;  I  only  assumed  from  the  record 
that  he  was. 

#  *  •  • 

840  Q  Based  upon  what  Miss  Stokes  told  you,  and 
what  Dr.  Shea  himself  told  vou,  vou  have  reason 

to  believe  that  your  answer  to  the  interrogatory  was  ac¬ 
tually  then  incorrect?  A  That  is  right 

iff* 

841  Cross  Examination 
BY  MR.  KEANE: 

Q  Mr.  Sclimelzer,  you  say  that  you  performed  certain 
services  for  the  University  of  the  State  of  Wisconsin? 
A  Yes. 

Q  You  knew  Dr.  Barter  at  that  station,  did  you  not? 
A  I  knew  him  as  a  resident,  very  vaguely. 

Q  And  there  came  a  time  within  recent  weeks  when 
you  learned  that  he  had  been  subpoenaed  to  come  here 
and  testify  as  a  person  in  charge  of  a  Government  in¬ 
stitution,  did  you  not?  A  Not  precisely  that  way,  no. 

Q  How  did  you  learn  he  was  subpoenaed?  A  He 
telephoned  me  and  said  that  you  had  called  him.  I  didn’t 
know  you  at  that  time. 
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Q  Tell  us  what  he  said. 

MR.  WELCH:  I  object  to  that. 

BY  MR.  KEANE: 

Q  Did  he  talk  about  the  case? 

MR.  WELCH:  I  object  to  that. 

THE  COURT:  The  objection  seems  to  be  sound;  I 
don’t  see  the  relevancy  of  it.  Objection  sustained. 

•  *  •  * 

848  BY  MR.  KEANE: 

Q  Did  you  have  anyone  else  help  you  in  the  prepara¬ 
tion  of  this  answer  to  the  interrogatories?  A  Yes,  in¬ 
deed. 

Q  Who?  A  Miss  Stokes,  the  supervisor  whom  I 
mentioned  earlier;  the  medical  record  librarian;  Dr. 
O’Donnell  and  Dr.  Parker. 

Q  I  recall  your  testimony  when  I  called  you  as  a 
witness,  that  you  did  not  discuss  with  Dr.  O’Donnell  the 
preparation  of  this  answer.  Am  I  correct  in  that  recol¬ 
lection?  A  The  preparation  of  what — I  am  sorry? 

Q  The  answer  to  these  interrogatories.  A  No,  I 
don’t  recall  making  a  statement  to  that  effect. 

849  Q  Did  you  show  Dr.  O’Donnell  or  Dr.  Parker 
the  entire  book?  A  Yes,  they  saw  all  the  records. 

•  #  *  • 

850  Q  You  say  that  Dr.  Hodges  was  not  there  that 
night?  A  In  the  delivery  room? 

Q  Or  delivery  service?  A  No,  Dr.  Hodges  was  not. 
Q  And  how  did  you  find  that  out?  A  By  looking 
into  the  assignment  of  the  people  involved  in  the  depart¬ 
ment.  They  tell  me  we  had  three  residents  on  duty,  two 
of  whom  were  assigned  to  obstetrics  and  one  of  whom, 
Dr.  Hodges,  was  assigned  to  gynecology. 

Q  What  records  disclose  it?  What  records  did  you 
look  at  to  find  that  out?  A  I  don’t  recall,  but  I  know 
that  Drs.  O’Donnell  and  Parker  and  Miss  Stokes  said 
there  were  three  residents  working,  the  two  appearing 
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in  the  book  on  this  date,  Drs.  Irani  and  Fisher  were  as¬ 
signed  to  obstetrics;  they  were  sure  of  that,  and  Dr. 
Hodges  obviously  then,  the  only  remaining  one  of  the 
three,  must  have  been  assigned  to  gynecology. 

Q  On  that  particular  evening?  A  Yes.  You  see  our 
services  are  so  divided — 

Q  Did  Dr.  Hodges — 

MR.  WELCH:  I  submit  he  should  be  permitted  to  go 
ahead  and  finish. 

THE  COURT:  Complete  your  answer. 

A  The  service  is  so  divided,  obstetrics  and  gynecol- 
ogv  is  a  divided  service.  If  we  were  to  have  four 
851  residents  on  the  two  services,  the  joint  service,  two 
of  those  men  would  be  assigned  to  obstetrics  and 
two  to  gynecology. 

In  this  case  there  was  only  one  assigned  to  gnyecology, 
which  would  probably  indicate  that  obstetrics  was  better 
serviced. 

BY  MR.  KEANE: 

Q  It  shows  that  Dr.  Hodges  was  delivering  a  baby 
on  January  23;  he  wasn’t  in  gynecology,  according  to 
your  records.  A  It  doesn’t  show  he  was  delivering  a 
baby  there  at  all. 

Q  Doesn’t  he  so  appear  as  the  anesthetist?  A  Well, 
they  would  be  called  to  help  out  if  they  didn’t  have  an 
anesthetist.  Any  doctor  in  the  building  might  be  called, 
if  they  are  there. 

•  •  #  • 

853  Q  When  you  were  describing  the  duties  of  a 
resident  you  referred  to  practices  generally  in  the 
District  of  Columbia  as  to  the  assignment  of  residents 
and  assignment  of  interns;  and  you  are  familiar,  there¬ 
fore,  with  the  procedures  throughout  the  city,  is  that 
correct? 

•  •  •  • 


A  Yes. 
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Q  And  they,  in  your  opinion,  do  not  differ  materially 
in  G-arfield  Hospital  to  another  hospital  in  the  District 
of  Columbia?  A  I  don’t  think  so. 

*  •  *  • 

855  Q  What  were  the  duties  of  Dr.  Shea,  as  staff 
member?  What  was  his  title?  A  He  was  the 

senior  attending  physician  in  the  Department  of  Obstet¬ 
rics. 

*  •  •  • 

856  Q  Dr.  Hazen  Shea  is  accorded  to  a  position 
with  respect  to  the  obstetrical  service  in  Garfield 

Hospital  and  all  he  has  to  do  is  to  attend  to  his  duties, 
but  you  can’t  tell  me  what  those  duties  are?  A  Well, 
the  hospital  has  no  prescribed  duties. 

It  is  assumed  that  these  men  are  trained  professionally; 
they  are  graduates  of  medical  schools ;  they  have  complied 
with  the  law;  they  have  taken  their  State  Board  exami¬ 
nation. 

The  one  duty  that  they  have  is  to  call  the  hospital 
and  give  us  the  name  of  the  patient  they  are  bringing 
in,  if  they  are  bringing  in  a  patient.  Beyond  that  that 
patient  is  in  their  care  and  they  exercise  their  profes¬ 
sional  and  scientific  knowledge  in  caring  for  their  pa¬ 
tients,  and  their  methods  may  vary. 

Q  I  am  not  speaking  of  their  methods;  I  am  speak¬ 
ing  of  their  duty  assignments.  Dr.  Hazen  Shea  was 
appointed  to  this  position,  and  so  far  as  his  later  work 
is  concerned  he  can  go  to  Las  Vegas,  Nevada,  and  forget 
all  about  it,  am  I  correct  on  that  assumption?  A  No, 
we  first  of  all  don’t  appoint  him  to  perform  any 

857  special  duties.  He  is  assigned  as  the  member  of. 
the  senior  attending  staff  to  a  service,  in  rotation. 

There  may  be  a  month  that  Dr.  O’Donnell  is  assigned 
as  senior  attending  staff  physician  for  that  particular 
month.  They  are  all  on  the  active  staff  but  the  assign¬ 
ment  varies  from  month  to  month.  It  was  Dr.  Shea’s 
month. 
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in  the  book  on  this  date,  Drs.  Irani  and  Fisher  were  as¬ 
signed  to  obstetrics;  they  were  sure  of  that,  and  Dr. 
Hodges  obviously  then,  the  only  remaining  one  of  the 
three,  must  have  been  assigned  to  gynecology. 

Q  On  that  particular  evening?  A  Yes.  You  see  our 
services  are  so  divided — 

Q  Did  Dr.  Hodges — 

MR.  WELCH:  I  submit  he  should  be  permitted  to  go 
ahead  and  finish. 

THE  COURT:  Complete  your  answer. 

A  The  service  is  so  divided,  obstetrics  and  gynecol¬ 
ogy  is  a  divided  service.  If  we  were  to  have  four 
851  residents  on  the  two  services,  the  joint  service,  two 
of  those  men  would  be  assigned  to  obstetrics  and 
two  to  gynecology. 

In  this  case  there  was  only  one  assigned  to  gnyecology, 
which  would  probably  indicate  that  obstetrics  was  better 
serviced. 

BY  MR.  KEANE: 

Q  It  shows  that  Dr.  Hodges  was  delivering  a  baby 
on  January  23;  he  wasn’t  in  gynecology,  according  to 
your  records.  A  It  doesn’t  show  he  was  delivering  a 
baby  there  at  all. 

Q  Doesn’t  he  so  appear  as  the  anesthetist?  A  Well, 
they  would  be  called  to  help  out  if  they  didn’t  have  an 
anesthetist.  Any  doctor  in  the  building  might  be  called, 
if  they  are  there. 

•  •  *  • 

853  Q  When  you  were  describing  the  duties  of  a 
resident  you  referred  to  practices  generally  in  the 
District  of  Columbia  as  to  the  assignment  of  residents 
and  assignment  of  interns;  and  you  are  familiar,  there¬ 
fore,  with  the  procedures  throughout  the  city,  is  that 
correct  ? 

•  •  •  * 


A  Yes. 
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Q  And  they,  in  your  opinion,  do  not  differ  materially 
in  Garfield  Hospital  to  another  hospital  in  the  District 
of  Columbia?  A  I  don’t  think  so. 

#  *  •  • 

855  Q  What  were  the  duties  of  Dr.  Shea,  as  staff 
member?  What  was  his  title?  A  He  was  the 

senior  attending  physician  in  the  Department  of  Obstet¬ 
rics. 

•  *  *  • 

856  Q  Dr.  Hazen  Shea  is  accorded  to  a  position 
with  respect  to  the  obstetrical  service  in  Garfield 

Hospital  and  all  he  has  to  do  is  to  attend  to  his  duties, 
but  you  can’t  tell  me  what  those  duties  are?  A  Well, 
the  hospital  has  no  prescribed  duties. 

It  is  assumed  that  these  men  are  trained  professionally ; 
they  are  graduates  of  medical  schools ;  they  have  complied 
with  the  law;  they  have  taken  their  State  Board  exami¬ 
nation. 

The  one  duty  that  they  have  is  to  call  the  hospital 
and  give  us  the  name  of  the  patient  they  are  bringing 
in,  if  they  are  bringing  in  a  patient.  Beyond  that  that 
patient  is  in  their  care  and  they  exercise  their  profes¬ 
sional  and  scientific  knowledge  in  caring  for  their  pa¬ 
tients,  and  their  methods  may  vary. 

Q  I  am  not  speaking  of  their  methods;  I  am  speak¬ 
ing  of  their  duty  assignments.  Dr.  Hazen  Shea  was 
appointed  to  this  position,  and  so  far  as  his  later  work 
is  concerned  he  can  go  to  Las  Vegas,  Nevada,  and  forget 
all  about  it,  am  I  correct  on  that  assumption?  A  No, 
we  first  of  all  don’t  appoint  him  to  perform  any 

857  special  duties.  He  is  assigned  as  the  member  of, 
the  senior  attending  staff  to  a  service,  in  rotation. 

There  may  be  a  month  that  Dr.  O’Donnell  is  assigned 
as  senior  attending  staff  physician  for  that  particular 
month.  They  are  all  on  the  active  staff  but  the  assign¬ 
ment  varies  from  month  to  month.  It  was  Dr.  Shea’s 
month. 


Q  During  January,  1947?  A  Yes. 

Q  And  during  that  month  how  often  did  he  have  to 
be  at  the  hospital?  A  Well,  there  is  no  given  schedule 
listed  for  his  being  at  the  hospital  at  any  time. 

Obviously,  in  the  nature  of  that  type  of  patient,  and 
that  case,  it  would  be  wholly  dependent  upon  when  the 
patient  needed  professional  service  of  the  doctor. 

Q  On  this  particular  evening,  January  23,  1947,  Dr. 
Shea  was  in  the  hospital,  was  he  not?  A  I  don’t  know. 

Q  According  to  the  records?  A  I  don’t  know,  ac¬ 
cording  to  the  record.  I  wouldn’t  say  that  his  name 
being  in  the  book  indicates  that  he  was  there. 

Q  But  his  name  is  in  the  book?  A  Yes. 

#  *  •  # 

858  Q  Assuming  he  had  been  called,  as  you  testi¬ 
fied  to  a  moment  ago,  what  would  be  his  duties 

after  he  arrived  at  the  hospital,  in  pursuance  to  the  call? 

•  *  •  * 

A  I  don’t  know;  that  would  be  up  to  the  doctor. 

•  •  •  • 

859  Q  Yrou  wouldn’t  know  whether  he  would  be 
delivering  a  baby  or  supervising  the  delivery  by 

interns  and  residents,  or  not,  would  you?  A  No,  I 

wouldn’t. 

•  •  •  • 

862  Q  Does  Dr.  Shea  supervise  the  interns  or  resi¬ 
dents  while  he  is  on  duty?  A  The  interns  or 
residents  are  under  the  direction  of  some  man  each 
month.  This  month  it  would  be  Dr.  Shea.  They  work 
under  the  direction  of  one  man. 

Q  And  he  is  supposed  to  stay  around  the  hospital 
during  his  tour  of  duty  and  see  that  they  properly  per¬ 
form  their  professional  services?  A  During  his  tour 
of  duty? 

Q  During  his  tour  of  duty.  A  No,  he  doesn’t  stay 
around  the  hospital. 
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Q  How  long  does  he  stay?  A  That  depends  upon 
the  number  of  cases.  There  is  no  fixed  schedule,  you 
see,  for  that. 

Q  Is  he  subject  to  call?  A  I  think  he  could  be 
called. 

Q  And  subject  to  call  under  what  circumstances?  A 
Oh,  varying  circumstances.  It  would  be  difficult  to  say. 
It  might  be  a  consultation;  it  might  be  a  review  of  a 
case ;  it  might  be  a  delivery. 

863  Q  All  deliveries,  or  just  specific  ones?  A  Just 
specified  ones — staff  cases;  the  cases  that  come 

more  through  the  out-patient  clinic;  there  is  no  profes¬ 
sional  fee  in  that  connection.  The  professional  services 
are  without  charge,  and  that  is  usually  under  the  service 
of  some  senior  attending  man,  the  resident  physician  per¬ 
forming  the  service.  That  is  standard  practice  through¬ 
out  the  country. 

Q  And  according  to  the  record  that  you  brought  in 
court,  Dr.  Shea  was  in  the  hospital  on  the  evening  of 
January  23,  1947 — I  said  according  to  the  record?  A 
No,  I  think  I  corrected  that  earlier,  that  his  name  being 
here  doesn’t  imply  or  insure  that  he  was  there;  it  means 
he  was  the  senior  attending  man  on  the  service  for  that 
case. 

Q  But  I  say  according  to  the  record  his  name  ap¬ 
pears  there?  A  Yes. 

*  •  •  • 

Q  When  you  answered  the  interrogatory  that 

864  I  referred  to  a  moment  ago,  the  particular  one 
that  stated  that  Lois  Platt,  Hazen  Shea,  Drs.  Hodges 

and  Fisher,  as  well  as  Irani,  were  present  on  Jan¬ 
uary  23,  1947,  you  were  relying  upon  your  experience 
as  a  hospital  administrator  in  determining  the  status  of 
things  as  of  a  date  some  years  prior  thereto,  were  you 
not? 

•  *  •  • 
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865  A  No,  I  was  not  wholly  relying  upon  my  ex¬ 
perience.  I  was  relying  upon  the  records  avail¬ 
able  as  well  as  the  people  who  furnished  me  with  in¬ 
formation. 

•  •  •  • 

866  Q  Did  I  understand  you  correctly  to  say  that 
you,  since  tiling  this  answer,  talked  to  Dr.  Shea? 

A  Yes. 

Q  When  was  that?  A  Yesterday;  Sunday. 

Q  And  that  was  after  I  read  this  answer  in  the 
courtroom,  was  it  not?  Do  vou  recull  when  I  read  the 
questions  and  answers  in  the  courtroom  the  other  day? 
Were  vou  in  attendance  in  this  court  when  I  read  cer- 
tain  interrogatories  that  the  plaintiffs  asked  of  Garfield 
Memorial  Hospital,  and  then  we  read  the  answers?  Were 
you  in  court  that  day?  A  I  recall  your  reading  an  in¬ 
terrogatory,  I  believe;  I  don’t  make  any  special  con¬ 
nection. 

Q  I  am  supposed  to  make  the  connection,  Mr.  Schmel- 
zer.  Do  you  recall  when  I  read  the  questions  and  the 
answers  to  the  interrogatories  propounded  to  Garfield 
Memorial  Hospital  ?  A  I  think  I  do. 

Q  And  it  was  after  the  reading  of  them  that  you 
went  to  Dr.  Shea?  A  I  would  presume  so  because  that 
was  yesterday;  I  don’t  think  you  read  them  over¬ 
night. 

867  Q  And  you  talked  to  Miss  Stokes?  A  No,  I 
did  not  talk  to  Miss  Stokes. 

Q  When  did  you  talk  to  Miss  Stokes?  A  I  talked 

to  Miss  Stokes  on  Saturday. 

•  •  •  • 

Q  And  that  was  likewise  after  the  reading  of  this 
paper  in  court?  A  Yes. 

Q  Did  they  rely  on  any  memorandum  or  record  to 
support  the  information  they  gave  you? 

•  *  •  • 

A  T  don’t  know  what  they  relied  upon. 
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•  *  •  • 

Q  Did  they  exhibit  any  to  you?  Did  they  exhibit 
any  memoranda  to  you  in  support  of  the  present  posi¬ 
tion  you  are  taking?  A  I  can  tell  you — 

Q  You  can  answer  it.  A  May  I  answer  it? 

Q  You  can  answer  it,  Mr.  Schmelzer,  very  easily  if 
vou  want  to. 

*  •  *  * 

868  A  I  asked  Miss  Stokes  if  the  name  in  the  books, 
because  it  raised  a  question  in  my  mind,  meant 
that  the  doctor  was  always  there,  that  is  the  senior  at¬ 
tending  man,  and  she  said  no.  I  had  nothing  to  cover 
up.  This  I  asked  Dr.  Shea  over  the  telephone,  and  he 
said  no,  Mr.  Schmelzer,  I  don’t  believe  I  was  there. 

I  said,  “I  realize  it  is  a  long  time  ago.” 

He  said,  “The  fact  is  I  am  sure  that  I  have  never 
seen  triplets  born;  they  are  very  unusual.” 

T  think  Dr.  Shea  indicated  that  he  would  be  willing 
to  swear  to  the  fact  that  he  wasn’t  there.  I  don’t  know. 

Q  Swear  that  he  wasn’t  delivering  triplets,  or  swear 
he  wasn’t  at  the  hospital?  A  He  wasn’t  there  because 
he  had  never  seen  triplets  born. 

Q  Could  he  have  been  there  without  seeing  the  trip¬ 
lets? 

MR.  WELCH:  I  think  that  is  a  self-evident  proposi¬ 
tion  ;  he  might  have  been  at  the  hospital. 

•  •  •  * 

A  T  don’t  know,  possibly  he  couldn’t. 

•  *  *  # 

870  Q  WTiat  entry  on  that  record  supports  the  an¬ 
swer  you  gave  to  your  interrogatories  that  Dr. 
Hodges  and  Dr.  Fisher  were  on  duty  on  the  evening  of 
January  23,  1947? 

MR.  WELCH:  He  does  say  that  in  the  answer.  The 
answer  says  the  other  two  residents  on  the  obstetrical 
service  were  Hodges  and  Fisher.  It  doesn’t  say  they 
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were  on  duty  that  night  or  in  the  building  that  night. 

MR.  KEANE :  The  question  certainly  presupposes 
that. 

MR.  WELCH:  You  read  the  question  and  read  the 
answer  and  see  if  it  presupposes  it. 

MR.  KEANE :  (Reading) : 

“State  the  names  of  any  other  resident  or  assistant 
resident  physicians  who  were  available  for  duty 
S71  in  the  delivery  room  at  or  around  11  p.  m.  on 
January  23,  1947.” 

And  the  answer  was  as  follows: 

“Dr.  Lois  Platt,  intern,  and  Dr.  Hazen  Shea,  on  staff 
service,  were  assisting  in  the  delivery  of  the  above-men¬ 
tioned  triplets  in  another  delivery  room.  The  two  other 
residents  on  the  obstetrical  service  were  Dr.  Hodges  and 
Fisher.” 

Does  that  satisfy  you,  Mr.  Welch? 

MR.  WELCH:  That  is  exactly  what  I  am  contend¬ 
ing.  It  doesn’t  say  they  were  there.  It  says  they  were 
on  the  service. 

THE  COURT :  Proceed. 

BY  MR.  KEANE : 

Q  What  entries  do  you  rely  on,  Mr.  Schmelzer,  in 
support  of  the  answer  you  gave  that  Dr.  Hodges  and 
Dr.  Fisher  were  on  duty? 

•  •  •  • 

A  Well,  the  book  was  used,  and  the  policy,  which  still 
prevails.  Dr.  O’Donnell,  Dr.  Parker,  Miss  Stokes,  all 
told  me  Dr.  Irani  was  on  one  night.  Dr.  Fisher 
872  on  another  night.  Obviously  two  men  wouldn’t  be 
on  at  the  same  time  because  they  are  on  24  hour 
call,  as  I  told  you  earlier. 

•  •  «  • 

Q  They  have  living  quarters,  do  they  not,  in  the  hos¬ 
pital,  the  interns  and  residents?  A  Yes. 

Q  They  actually  live  there?  A  They  have  living 
quarters;  they  don’t  always  actually  live  there. 


305 


Q  They  sleep  there  and  eat  there,  do  they  not?  A 
When  they  are  on  call.  Many  of  our  residents,  these 
days  especially,  are  married,  and  the  night  that  they 
are  off  duty  and  not  on  call  they  stay  at  home.  The 
night  they  are  on  call  they  reside  in  the  sleeping  quar¬ 
ters. 

Q  Did  you  look  up  your  records  to  determine  whether 
or  not  the  five  doctors  I  mentioned  in  this  answer  to 
interrogatories  in  January  of  this  year  lived  at  home  or 
in  the  hospital,  or  do  you  know?  A  I  didn’t  look  up 
my  record,  and  I  don’t  know;  I  just  assumed  it. 

Q  Do  you  think  that  record  is  otherwise  correct,  Mr. 
Schmelzer?  A  I  have  told  you  earlier  to  the  best  of 
my  knowledge  and  my  most  conscientious  application  and 
effort  it  was  correct  in  my  mind  at  that  time.  It 
873  is  possible  that  something  could  have  changed,  as 
it  did  apparently  in  the  case  of  Dr.  Shea. 

•  •  •  • 

879  Ardeshir  Berhcrn  Irani,  Jr . 

•  #  *  • 

Direct  Examination 
BY  MR.  WELCH: 

Q  Dr.  Irani,  will  you  state  your  name,  in  full,  please, 
and  your  residence  address  for  the  record?  A  Arde- 
shire  Berhan  Irani,  Jr.;  A-r-d-e-s-h-i-r-e  B-e-r-h-a-n 
I-r-a-n-i;  8005  Custer  Road,  Bethesda,  Maryland. 

*  •  •  • 

Q  When  did  you  graduate  from  George  Washington 
University?  A  In  1943. 

Q  After  graduating  from  George  Washington  Univer¬ 
sity,  did  you  intern  anywhere?  A  I  did;  at  Garfield 
Hospital. 

880  Q  For  how  long?  A  Ten  months. 

Q  And  when  did  you  leave  Garfield  Hospital 
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and  from  there  where  did  you  go?  A  I  left  Garfield 
Hospital  in  January  of  1944  and  I  went  into  tile  Navy 
as  a  medical  doctor. 

#  #  #  * 

Q  And  after  returning  to  civilian  life,  what  did  you 
do?  A  1  returned  to  a  residency  at  Garfield  Hospital 
in  obstetrics. 

Q  And  were  you  still  in  that  residency  training  at 
Garfield  Hospital  in  January,  1947?  A  1  was. 

#  #  •  • 

881  Q  In  January,  1947,  in  connection  with  your 
assignments  at  Garfield  Hospital,  did  you  come  to 
know  Mrs.  Marshall?  A  I  did. 

Q  And  assuming  that  the  record  shows  that  she  was 
admitted  to  the  hospital  on  January  7,  1947,  do  you  re¬ 
call  whether  vou  had  occasion  to  see  her  dailv  or  fre- 

w  * 

quently  from  then  until  January  23?  A  1  recall  I  saw 
her  almost  daily,  yes. 

Q  Without  referring  to  the  record,  do  you  recall,  gen¬ 
erally,  what  her  condition  was?  A  She  was  in  with 
ruptured  membranes  prematurely;  approximately  six  and 
one-half  or  seven  months,  as  1  recall,  and  she  had  infre¬ 
quent  contractions  off  and  on. 

#  S  ♦  • 

SS2  Q  On  that  day,  January  23,  do  you  recall  see¬ 

ing  Mrs.  Marshall  at  any  particular  time?  A  To 
the  best  of  my  recollection,  after  reviewing  the  hospital 
record,  I  must  have  seen  her  at  7 :30  in  the  evening. 

*  #  •  * 

Q  Do  you  recall  what,  if  any,  examination  you  made 
of  Mrs.  Marshall  at  or  about  7 :30  the  evening  of  Jan¬ 
uary  23,  and  what  her  condition  was  at  that  time?  A 
The  only  recourse  I  have  is  the  hospital  record,  being 
three  and  one-half  years  ago  and,  according  to  the  hos¬ 
pital  record,  I  did  a  rectal  at  that  time  and  felt  her 
contractions. 
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Q  With  respect  to  the  finding  or  your  determination 
after  having  done  the  rectal  examination,  what  can 
SS3  you  tell  the  jury?  A  It  was  my  opinion  that  she 
was  not  in  labor  at  that  time;  that  she  was  still 
having  the  same  type  of  contractions  that  she  had  been 
having  for  a  number  of  days. 

Q  And  what  was  the  condition  of  the  cervix,  the 
uterus?  A  1  can’t  recall  that.  I  would  have  to  look 
at  the  record  to  tell  but  it  must  have  been  that  the  cervix 
was  still  closed;  that  she  had  not  begun  to  dilate. 

Q  When  next  that  evening  did  you  see  Mrs.  Mar¬ 
shall?  A  According  to  the  records,  I  saw  Mrs.  Mar¬ 
shall  at  S  :30. 

Q  Independently  of  the  record  again,  do  you  have  any 
recollection  of  the  time  of  that  visit?  A  No;  I  don’t. 

Q  Independent  of  the  record,  do  you  recall  that  you 
did  see  her  the  second  time  that  evening?  A  No;  I 
don’t. 

Q  I  want  to  ask  you  if  you  recall  now  how  many 
resident  physicians  were  there  on  the  0.  B.  at  Garfield 
Hospital  January  23,  1947?  A  There  were  two. 

#  #  *  * 

Q  Will  you  tell  the  Court  and  jury  whether 
S84  you  and  Dr.  Fischer  were  on  duty  simultaneously 
or  how  your  shifts  of  assignment  were  regulated? 
A  We  had  to  alternate  nights.  We  were  both  on  during 
the  daytime  and  every  other  night  we  would  be  on. 
Therefore,  there  was  only  one  on  each  night. 

*  *  •  • 

Q  At  that  time,  how  many  interns  were  there  on  the 
0.  B.  service?  A  There  were  two  interns,  one  on  each 
night. 

Q  Do  you  recall  now*  the  names  of  the  two  interns? 
A  After  refreshing  my  memory  from  the  records,  it 
was  Phelps  and  Platt. 
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Q  Do  you  remember  which  one  was  on  that  night 
with  you?  A  Yes;  Platt. 

•  •  i  • 

885  Q  After  or  as  part  of  your  second  visit  to  Mrs. 

Marshall  on  the  evening  of  January  23,  that  is,  the 
visit  referred  to  in  the  hospital  record  as  at  8:30  p.  in., 
do  you  recall  what  her  condition  was  at  that  time?  A 
After  reviewing  the  record,  it  must  have  been  unchanged 
from  my  previous  visit.  In  other  words,  to  the  best  of 
my  ability,  after  having  felt  her  contractions  and  watch¬ 
ing  her,  her  labor  had  not  progressed,  if  she  was  in  labor. 

*  •  •  • 

887  Q  From  your  knowledge  of  Mrs.  Marshall’s 
condition,  as  you  observed  it  from  day  to  day,  and 
from  your  review  of  the  records  here,  can  you  tell  the 
jury  what,  approximately,  her  condition  was  on  the  night 
of  January  23  as  compared  with  what  it  was  during  the 
night  of  January  21  and  the  early  morning  of  January 
22?  A  To  the  best  of  my  knowledge,  her  condi  - 
S88  tion  was  unchanged. 

•  *  •  ♦ 

Q  When  you  examined  her  at  8:30,  did  you  think  that 
she  was  any  closer  to  actual  labor  at  that  time  than  she 
was  when  she  was  having  the  contractions  on  the  early 
morning  of  January  22?  A  No;  I  did  not. 

Q  Will  you  look  on  through  the  nurse’s  record  for 
the  balance  of  the  day  of  January  22  and  see  whether 
any  similar  medication  was  given  to  her  again  during 
the  22nd  of  Januarv?  A  At  9:30,  she  received  demerol 
100  milligrams  and  seconal  grains  3. 

Q  Tell  the  Court  and  jury  the  object,  medically,  in 
administering  that  medication;  what  it  was  expected  or 
intended  to  accomplish.  A  It  was  expected  to  slow 
down  her  contractions  and  prevent  her  from  going  into 
labor. 
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Q  Is  it  true  that  beginning  away  back  on  January  7, 
that  you  considered  the  possibility  or  the  probability  of 
her  going  into  labor  at  any  time?  A  That  is  cor¬ 
rect. 

889  Q  And  is  it  true  that  all  of  the  attention  and 
medication  right  up  to  January  23  was  intended 

to  delay  and  forestall  that  labor,  if  possible,  for  the 
benefit  of  herself  and  also  the  baby?  A  That  is  correct. 

Q  And  these  medications  that  you  have  recited  were 
calculated  to  so  delay  or  forestall  labor?  A  Yes. 

Q  I  want  you  to  look  at  the  record  with  respect  to 
the  night  of  January  21,  that  is,  the  nighttime  and  the 
early  morning  of  January  22  and  tell  us  whether  the 
record  shows  whether  Dr.  O’Donnell  was  in  the  hospital 
at  any  time  during  that  night  of  the  21st  and  the  early 
morning  of  the  22nd  to  see  and  attend  Mrs.  Marshall? 
A  Yes.  The  record  shows  that  Dr.  O’Donnell  was  in 
at  10:40  p.  m. 

Q  Does  the  record  indicate  the  relationship,  if  any 
between  Dr.  O’Donnell’s  night  visit  on  January  21  and 
the  administration  of  the  seconal  and  demerol?  A  Yes; 
the  demerol  and  seconal  were  given  at  the  time  of  his 
visit  and  has  a  notation  “Given  as  ordered”  so  Dr. 
O’Donnell  was  the  one  who  must  have  ordered  it. 

•  #  •  • 

890  Q  T  want  you  to  look  at  the  record  for  January 
22  and  see  whether  there  is  a  record  of  Dr.  O’Don¬ 
nell  visiting  the  patient  at  any  time  after  the  10:45  p.  m. 
visit  on  the  night  of  the  21st?  A  Yes.  There  is  a  no¬ 
tation,  “Dr.  O’Donnell  visited  the  patient  at  1:00  o’clock”, 
presumably. 

*  •  •  • 

891  Q  I  ask  you  to  look  back  with  me  for  a  mo¬ 
ment  again  to  the  “Treatment  and  Physician’s  Record” 
sheet  and  I  point  out  to  you  a  notation  in  red  ink 
1-23-47;  11:10.  You  see  the  notation  I  refer  to?  A  I 
do. 
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Q  Read  tlie  notation,  please.  A  It  says,  “Demerol 
milligrams  100  stat.  Telephone  order’’. 

S92  Q  What  does  “Stat”  mean?  A  That  means 
to  be  given  immediately. 

Q  Do  you  remember  whether  that  is  or  is  not  in  your 
telephone  order  at  or  about  11:10?  A  I  have  no  recol¬ 
lection  of  it. 

#  *  •  # 

Q  Did  Mr.  Marshall  at  any  time  walk  out  of  Mrs. 
Marshall’s  room  with  you  or  just  behind  you  in  such 
manner  as  we  would  say  follow  you  out  of  the  room  and 
tell  you  that — 

«  •  •  • 

893  *  *  *  — tell  vou  that  Mrs.  Marshall  knew  what 
she  was  talking  about;  that  she  had  two  previous 

children  and  that  he  had  seen  her  in  those  labors  and 
that  he  knew  when  she  said  she  expected  the  baby  to  be 
born  that  night  that  she  did  know  what  she  was  talking 
about?  A  I  don’t  recall  anything  like  that. 

Q  After  seeing  Mrs.  Marshall  on  this  second  visit, 
do  you  recall  any  telephone  call  that  you  made? 

894  A  You  mean  after  the  S:30  visit? 

Q  Y  es.  A  No;  I  don’t  recall  any  further 
telephone  call. 

Q  Do  you  have  any  recollection  now  of  calling  Dr. 
O’Donnell  and  talking  to  him?  A  No;  I  don’t,  except 
what  T  read  in  the  record. 

Q  I  am  talking  about  your  independent  recollection. 
A  No,  I  recall  nothing. 

Q  You  wouldn’t  say  that  you  did  not  call  Dr.  O’Don¬ 
nell  that  night?  A  No;  I  couldn’t  say  that  T  didn’t 
either. 

Q  The  record  shows  that  you  only  made  one  rectal 
examination  that  night  and  that  you  didn’t  make  a  sec¬ 
ond  rectal  examination  when  you  saw  Mrs.  Marshall  the 
second  time.  Will  you  tell  the  jury  why  you  didn’t,  if 
tli ere  is  any  reason  for  not  making  it?  A  It  must  have 
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been  that  I  had  satisfied  myself  that  the  patient’s  con¬ 
dition  was  unchanged;  that  she  was  in  no  danger  of 
delivery  and,  therefore,  there  was  no  reason  to  do  a 
rectal. 

In  fact,  Dr.  O’Donnell  and  all  the  other  obstetricians 
in  cases  like  that  do  not  wisli  rectals  done,  if  possible 
to  avoid  them,  because  they  do  stir  up  labor.  They 
might  start  a  patient  into  labor. 

Q  From  the  time  of  that  second  visit  to  Mrs. 
895  Marshall,  do  you  have  an  independent  recollection 
to  account  for  your  whereabouts  and  what  you  did 
the  rest  of  the  evening?  A  That  night  I  admitted  a 
patient  on  the  staff  service  to  deliver,  subsequently,  at 
10:45  triplets  and,  because  you  only  get  one  set  of  trip¬ 
lets  in  your  lifetime,  I  guess,  I  remember  that. 

#  *  m  * 

Q  When  you  say  you  admitted  a  patient  on  the  staff 
service,  what  do  you  mean?  A  I  mean  that  was  a  pa¬ 
tient  who  became  one  of  the  house  patients.  In  other 
words,  she  was  cared  for  by  the  residents  who  were  ulti¬ 
mately  responsible  to  the  man  on  the  staff  service  for 
her  treatment.  She  had  no  private  physician,  in  other 
words. 

Q  She  had  no  private  physician?  A  That  is  right. 

Q  And  distinguishing  between  the  ordinary  designated 
private  patient,  was  she  a  private  patient  or  was 
S96  she  a  charity  patient?  A  A  charity  patient. 

Q  Do  you  recall  her  name?  A  Lydia  Warren. 

Q  Do  you  recall  now  whether  you  personally  admitted 
her  to  the  hospital?  A  After  reviewing  the  record,  I 
recall  that  I  did  admit  her,  yes. 

Q  And  what  time  did  you  admit  her?  A  About  9 
p.  m. 

Q  According  to  your  recollection  of  that  evening  and 
the  records,  would  that  be  shortly  after  you  saw  Mrs. 
Marshall  the  second  time?  A  It  would  be,  yes. 
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Q  And  with  respect  to  Mrs.  Warren,  from  the  time 
you  started  to  go  through  the  formalities  of  admission 
until  you  had  completed  that,  how  much  time  would  be 
consumed?  How  long  did  it  take,  approximately?  A 
Approximately  20  or  30  minutes. 

Q  During  that  20  or  30  minutes  with  a  charity  pa¬ 
tient  in  that  service,  what  did  you  have  to  do;  what 
was  done?  A  Well,  I  had  to  go  down  from  the  delivery 
floor  to  the  emergency  room,  which  is  at  the  other  end  of 
the  hospital  and  see  her,  examine  her,  check  her  contrac¬ 
tions:  do  a  rectal  examination,  and  write  up  the  admis¬ 
sion  record. 

•  •  t  i 

898  Q  Do  you  recall  who  delivered  Mrs.  Warren? 
A  Yes;  I  did. 

#  #  •  • 

Q  Did  anybody  help  you  with  that  delivery?  A  Yes; 
the  intern. 

Q  Who  was  that?  A  Lois  Platt. 

Q  Who  is  Dr.  Shea?  A  Dr.  Shea  is  one  of  the  at¬ 
tending  physicians  at  Garfield. 

*  #  •  • 

899  Q  Was  he  or  was  he  not  in  the  delivery  room 
with  you  and  Dr.  Platt  when  Mrs.  Warren’s  trip¬ 
lets  were  delivered?  A  I  have  no  recollection  of  that. 

•  •  •  # 

Q  Have  you  checked  back  on  the  Warren  record  to 
determine  at  what  time  the  first  triplet  was  born?  A 
Yes,  T  have.  It  was  10:45. 

O  And  what,  under  the  circumstances,  would  you 
necessarily  have  been  doing  before  10:45  inasmuch  as  you 
actually  assisted  her  in  the  delivery  of  the  first  baby? 
A  Well,  I  would  have  helped  get  the  patient  on  the 
stretclmr;  take  her  up  to  the  delivery  room.  Then  I 
would  have  gone  and  scrubbed  my  hands  and  prepared 
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for  delivery;  then  draped,  put  on  a  gown  and  gloves  and 
draped  the  patient. 

Q  Inasmuch  as  the  first  baby  was  delivered  at  10:45, 
how  long  before  10:45  would  you  have  been  directly  en¬ 
gaged  in  those  administrations  and  ablutions  and  prepa¬ 
rations  for  delivery!  A  I  would  say  approximately  15 
minutes. 

A  Assuming  that  you  completed  your  examina- 
900  tion  of  Mrs.  Warren  and  the  preparation  of  her 
for  her  admission  record  and  attended  to  the 
transfer  of  her  from  the  admission  office  to  the  delivery 
ward,  that  took  you  some  30  minutes,  and  then  assuming 
that  at  or  about  10:30  you  began  scrubbing  in  prepara¬ 
tion  for  the  delivery,  which  actually  occurred  as  to  the 
first  baby  at  10:45,  do  you  have  any  independent  recol¬ 
lection  of  what  you  were  doing  between,  we  will  say, 
9:30  and  10:30?  A  No,  I  don’t  remember. 

Q  Did  you  receive  any  telephone  call  between  9:30 
and  10:30  of  which  you  have  any  recollection  now?  A 
I  have  no  recollection. 

•  *  •  • 

Q  Did  you  at  any  time  receive  any  communication 
from  anybody  with  respect  to  Mrs.  Marshall  and  refuse 
to  go  to  Mrs.  Marshall?  A  I  am  sure  that  could  not 
be  so. 

#  •  *  • 

Cross  Examination 

BY  MR.  KEANE : 

*  •  *  • 

902  Q  I  am  further  informed,  Doctor,  that  you 
have  developed,  as  a  result  of  your  own  talents 
or  you  have  perfected  the  caudal  anesthesia  technique  in 
the  administration  of  it  to  expectant  mothers.  Am  I 
correct?  A  I  have,  in  the  past  two  years,  done  a  num¬ 
ber  of  caudals,  yes. 
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Q  At  Columbia?  A  Yes. 

Q  Doctor,  what  is  the  purpose  of  a  caudal  anesthesia 
with  regard  to  the  mother  in  labor? 

MR.  DAILY:  If  Your  Honor  please,  I  object  as  not 
being  within  the  scope  of  the  direct  examination.  This 
doctor  has  not  qualified  himself  as  an  expert.  It  cer¬ 
tainly  is  beyond  the  scope  of  the  direct  examination. 

903  THE  COURT:  I  don’t  believe  the  doctor  has 
testified  anything  about  caudal  anesthesia. 

#  *  •  * 

904  Q  Dr.  Irani,  with  regard  to  the  transactions 
that  occurred  January  23,  1947,  you  very  frankly 

stated  on  your  examination  that  you  had  to  resort  to 
records  to  refresh  your  recollection?  A  Yes. 

Q  And,  in  the  great  majority  of  instances,  you  have 
no  independent  recollection  other  than  that  which  is  re¬ 
freshed?  A  Yes. 

Q  Doctor,  I  wanted  to  show  you  the  delivery  book — 
have  vou  looked  at  the  deliverv  book?  A  Yes:  I  have. 

m/  w  y 

Q  Dr.  Shea’s  name  appears  there  as  participating 
in  the  triplet  delivery  along  with  Dr.  Platt,  does  it  not? 
A  T  will  have  to  look  at  that  again. 

Q  I  think  it  is  where  that  paper  is  (indicating).  A 
Yes;  it  does. 

Q  Would  that  entry  of  Dr.  Shea  refresh  your 

905  recollection  to  the  extent  that  he  might  have  been 
in  the  hospital  that  night?  A  All  I  could  go  by 

is  the  record. 

Q  Certainly;  but  it  does  have  a  reasonable  tendency 
to  refresh  your  recollection  in  that  direction  as  it  re¬ 
freshed  it  to  the  time  that  the  triplets  were  born?  A 
Yes. 

Q  It  is  the  same  proposition?  A  The  same  proposi¬ 
tion,  yes. 

•  ♦  •  ♦ 

0  Doctor,  in  looking  at  the  records  before  you,  does 
it  not  indicate  that  labor  started  at  2  p.  m.?  A  The 
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notation  here  on  the  front  sheet  or  rather  the  history 
of  labor  states  that  the  labor  began  at  2:30  p.  m.  I 
don’t  know  who  wrote  the  note  there. 

MR.  WELCH:  I  didn’t  hear  you,  Doctor. 

THE  WITNESS:  I  say  I  don’t  know  who  wrote  the 
note  there  so  I  have  no — 

BY  MR.  KEANE : 

Q  Then  there  came  a  time  after  2  p.  m.  that  the 
pains,  according  to  the  record,  got  down  to  3  to  5 

906  minutes  and  then  shorter  and  then  lasted  40  to  70 
seconds  in  duration;  isn’t  that  correct?  A  If 

that  is  what  it  says  in  the  record. 

Q  I  will  show  you.  That  is  not  very  fair  to  you. 
This  is  7  to  11  and  then  we  go  into  the  afternoon  of 
January  23.  That  is  at  4  to  5  of  the  afternoon  of  Janu¬ 
ary  23,  the  contractions  were  3  to  4  minutes?  A  Very 
mild. 

Q  And  then  we  go  up  to  10  o’clock  contractions,  2  to 
4  with  45  to  60  second  fairly  hard?  A  Yes. 

Q  At  10  o’clock?  A  Yes. 

Q  At  10  o’clock,  you  were  in  the  process  of  prepar¬ 
ing  for  the  entry  of  the  mother  of  the  triplets,  were  you 
not?  A  I  admitted  her  at  9  o’clock. 

Q  And  you  didn’t  have  the  opportunity  to  see  what 
Nurse  Johnson  saw  and  put  in  that  record,  did  you?  A 
No;  I  didn’t. 

Q  Doctor,  assuming  that  that  entry  is  correct,  Mrs. 
Marshall  would  have  been  in  labor,  would  she  not,  at  10 
o’clock?  A  I  have  seen  patients  with  contractions  like 
that  who  were  not  in  labor. 

907  Q  Having  in  mind  the  subsequent  events,  would 
you  say  she  was  or  was  not  in  labor?  A  Seeing 

that  she  delivered  an  hour  later,  I  would  say  yes,  she 
was  in  labor. 

Q  After  labor  has  once  commenced  in  a  premature 
case,  it  cannot  be  stopped,  can  it?  A  No. 
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Q  And  it  doesn't  make  any  difference  if  the  giving 
of  the  rectal  is  to  determine  if  labor  has  started,  no 
deliterious  effects  would  follow  a  rectal  after  labor  is 
well  under  way,  would  it,  Doctor?  A  No  more  than  the 
chance  of  infection,  that  is  all. 

Q  And  you  sterilize  yourself?  A  That  doesn’t  make 
any  difference  in  a  rectal. 

Q  But  nurses  are  not  permitted  to  make  rectals,  are 
they?  A  No. 

Q  Do  you  recall.  Doctor,  whether  or  not  you  talked 
to  Dr.  O’Donnell  at  any  time  after  6  p.  m.  on  the  eve¬ 
ning  of  January  23?  A  I  have  no  independent  recol¬ 
lection.  It  must  have  been  that  that  was  the  way  it  hap¬ 
pened  because  I  would  not  have  ordered  medication  on  a 
patient  without  the  consent  of  the  attending  physi¬ 
cian. 

908  Q  Doctor,  it  is  customary,  though,  when  you 
have  the  opportunity  to  do  so,  to  keep  in  touch 
with  the  private  obstetrician  on  the  case,  is  it  not?  A 
Yes. 

Q  And  to  advise  him  periodically  as  to  the  condition 
of  the  mother?  A  Yes. 

Q  And  he  acts  on  that  information,  as  to  when  he 
should  come  over?  A  Yes. 

Q  When  does  the  obstetrician  usually  come  over? 

MR.  WELCH :  We  object  to  that. 

THE  COURT:  You  may  answer. 

A  As  soon  as  the  patient  is  in  labor. 

BY  MR.  KEANE : 

Q  And  particularly  so  in  a  premature  case?  A  Yes. 
May  T  qualify  that — 

Q  Certainly.  A  — and  say  as  soon  as  the  multiper 
is  in  labor.  Actually  sometimes  if  you  have  a  patient 
having  a  first  baby,  they  can  go  on  for  a  number  of 
hours  and  still  there  is  no  immediate  danger  of  delivery. 

Q  And  it  is  also  true,  is  it  not,  Doctor,  in  premature 
cases,  that  when  labor  once  starts,  the  actual  delivery 


317 


and  the  time  of  the  delivery  is  unpredictable?  A 

909  That  is  right. 

Q  Doctor,  your  independent  recollection,  as  re¬ 
freshed  by  the  records  you  examined,  indicates  that  Dr. 
Platt,  an  interne,  and  you,  were  the  only  members  of  the 
hospital  on  duty  that  night. 

•  •  •  * 

A  We  were  the  only  two  medical  doctors  on  call  on 
obstetrical  service  that  night,  that  is  right. 

•  •  •  • 

Q  And  how  many  delivery  rooms  are  located  in  Gar¬ 
field  Hospital,  Doctor?  A  We  have  four  delivery  rooms 
and  a  small  emergency  room. 

Q  Do  you  recall  how  many  ward  rooms  were  available 
for  expectant  mothers?  A  There  are  three  labor  rooms 
and  T  believe  five  beds  altogether,  I  think,  or  six  beds. 

Q  I  am  speaking  of  the  ward  rooms  where  the  mothers 
are  first  taken.  A  You  mean  before  thev  are  in  labor? 

Q  Yes.  A  No,  I  don’t  recall  how  many. 

910  Q  Would  you  say  there  are  about  twenty?  A 
You  mean  all  over  the  different  wards? 

Q  No,  just  in  the  maternity  ward.  A  There  are 
many  more  than  that. 

Q  And  there  are  three  floors,  are  there  not?  A  That 
is  right. 

Q  And  the  delivery  rooms  that  you  spoke  of  service 
all  three  floors?  A  That  is  correct. 

Q  And  in  1947  all  the  hospitals  were  pretty  well 
filled,  were  they  not,  with  expectant  mothers?  A  Yes. 

Q  Tt  was  difficult  to  get  a  bed,  was  it  not?  A  Yes. 

Q  You  spoke.  Doctor,  that  sometimes  contractions  can 
be  slowed  down  by  medication;  you  refer  to  the  Braxton 
Hicks  contractions?  A  Yes. 

Q  Not  labor?  A  No.  It  will  actually  slow  down 
labor  contractions,  too. 

Q  But  when  you  said,  in  reference  to  seconal  and 


31S 


demoral  being  administered  to  slow  down  the  contrac¬ 
tions,  the  word  ‘‘contractions”  denoted  the  Brax- 

911  ton  Hicks  contractions  and  not  labor.  A  That  is 
right,  not  true  labor. 

Q  And  they  are  very  slight?  A  They  can  vary. 

Q  Rhythmic,  would  you  say?  A  Yes,  they  can  be 
rhythmic. 

Q  What  is  the  substance  known  as  pranone,  p-r-a- 
n-o-n-e,  if  there  is  such  a  substance.  A  Pranone  is  a 
hormone  that  is  supposed  to  act  as  a  corpus  luteum  hor¬ 
mone. 

Q  And  it  supplies  certain  deficiencies  that  the  mother 
has  lost,  does  it  not?  A  Yes. 

Q  What  deficiency  does  it  supply?  A  It  supplies 
the  deficiency  of  that  hormone  which  is  generated  in  the 
mother  during  pregnancy. 

Q  Progestin?  Is  that  a  word  that  is  applicable  there? 
A  Yes. 

Q  And  when  membranes  break  or  are  ruptured,  pro¬ 
gestin  fluids  are  slightly  deficient,  are  they  not? 

MR.  WELCH:  If  the  Court  please,  I  object  to  fur¬ 
ther  examination  along  this  line  as  not  proper  cross 
examination. 

THE  COURT:  Sustained. 

MR.  KEANE :  I  was  asking  about  slowing  down  labor, 
and  he  testified  to  that  on  direct  examination,  and  I  am 
leading  up — I  don’t  see  why  I  should  disclose  it, 

912  but  I  am  within  the  bounds  of  the  direct  examina¬ 
tion  on  seconal  and  demerol  being  given  to  slow 

down  labor. 

THE  COURT:  You  mav  examine  on  anvthing  that 
was  inquired  into  on  direct  examination. 

MR.  KEANE:  I  certainlv  will  trv  to  adhere  to  vour 
Honor’s  ruling,  but  I  thought  that  I  was  within  that 
scope. 
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BY  MB.  KEANE : 

Q  So  pranone  is  given — 

MR.  WELCH:  Now,  if  the  Court  please,  he  is  talking 
about  pranone;  he  is  not  talking  about  seconal  and  de- 
merol. 

THE  COURT:  The  Court  has  sustained  the  objection. 
BY  MR.  KEANE: 

Q  Doctor,  seconal  is  a  sedative,  isn’t  it?  A  Yes. 

Q  And  it  puts  a  person  to  sleep?  A  Yes. 

Q  Does  it  slow  down  labor?  A  Yes. 

Q  Would  that  be  incidental?  A  I  don’t  know  what 
vou  want  to  call  it,  but  it  does  slow  down  the  contrac- 
tions. 

O  Does  it  slow  tbom  down  as  a  result  of  going  to 

V 

sleep  or  ns  a  result  of  the  action  of  seconal?  A  No,  T 
would  say  just  by — Well,  I  guess  it  is  varied  activity, 
the  reason  why  it  does  in  different  individuals. 
913  I  imagine  in  some  it  could  even  speed  up  con¬ 
tractions. 

Q  And  demerol  is  to  ease  pain?  A  That  is  correct. 

Q  Demerol  has  nothing  to  do  with  slowing  down,  has 
it?  A  Well,  it  could,  again,  or  it  could  not.  Sometimes 
it  speeds  up  contractions.  If  you  have  a  nervous  patient 
that  is  quieted  by  the  demerol,  she  might  relax  and  allow 
the  contractions  to  go  on  even  more. 

Q  Is  it  customary,  Doctor,  to  give  seconal  and  de- 
merol  to  an  expectant  mother  of  a  premature  baby  while 
she  is  in  labor? 

MR,  WELCH:  I  object  to  that,  if  the  Court  please, 
as  not  proper  cross  examination,  qualifying  him  as  an 
expert  in  the  administration  of  obstetrical  medication 
at  that  time.  He  administered  it  on  the  instructions 
specifically  of  Dr.  O’Donnell’s  private  physician. 

THE  COURT:  T  believe  it  is  going  outside  the  scope 
of  the  examination  on  direct.  The  Court  will  sustain  the 
objection. 
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BY  MR.  KEANE : 

Q  After  you  had  left  Mrs.  Marshall’s  room,  I  think 
you  said  on  direct  examination,  you  don’t  recall  receiving 
any  messages  from  Nurse  Johnson?  A  Yes. 

Q  Did  anybody  inform  you  that  she  was  at- 

914  tempting  to  get  in  touch  with  you?  A  No,  not  to 
my  recollection. 

Q  Was  anybody,  any  other  interne,  including  Dr. 
Platt,  available  within  the  area  of  the  deliverv  room? 
A  I  don’t  recall  that. 

Q  Just  for  the  information  of  the  jury,  Doctor,  what 
would  Dr.  Shea’s  duties  consist  of  as  staff  member,  or 
whatever  status  he  had,  on  the  evening  of  January  23, 
1947,  just  briefly?  A  Well,  he  is  a  private  physician, 
and,  as  a  private  physician,  all  he  is  actually  supposed  to 
do  is  to  take  care  of  his  own  patients. 

*  #  •  • 

Q  Would  you  say  that  he  had  general  supervision 
over  the  residents  and  internes  while  he  was  on  the 
premises?  A  Yes,  he  could. 

*  *  •  • 

917  Q  Doctor,  you  have  testified  on  direct  examina¬ 
tion  that  in  your  opinion  there  was  no  substantial 
change  in  Mrs.  Marshall’s  condition  from  January  21  to 
January  23,  at  maybe  7:30  or  maybe  9  o’clock,  when  you 
visited  the  last  time,  on  January  23;  is  that  correct? 
A  Yes. 

Q  How  do  you  determine  that  there  is  no  change  or 
that  there  is  a  change  in  an  expectant  mother?  A  Well, 
you  feel  the  contractions  to  see  if  they  are  harder  or 
lasting  longer,  and  whether  she  has  any  evidence  of  bleed¬ 
ing;  if  she  has  any  dilatation. 

•  t  t  i 

915  Q  Obviously,  Doctor,  between  9:30  and  11:20  a 
change  did  occur  in  Mrs.  Marshall’s  condition. 

A  Yes. 
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Q  If  you  had  been  available,  Doctor,  between  9 :30 
and  11,  you  would  have  been  able,  with  the  methods  you 
have  just  described,  to  have  determined  that  change  in 
condition,  wouldn’t  you,  Doctor!  A  It  all  depends  on 
when  the  actual  labor  started.  It  is  possible  that  if  the 
labor  started  an  hour  or  so  before  she  delivered,  it  could 
have  been  told,  but  then,  again,  you  can  have  a  prema¬ 
ture — you  can  have  dilatation  of  the  cervix  and  few  con¬ 
tractions  in  a  matter  of  minutes. 

Q  From  the  record  of  this  case,  Doctor,  bearing  in 
mind  Dr.  O’Donnell’s  handwriting  that  labor  commenced 
at  2  o’clock — and  I  think  that  is  conceded  in  the  case — 
this  would  be  a  premature  labor  of  some  nine  hours, 
would  it  not! 

#  #  •  * 

919  A  According  to  the  record. 

*  #  •  # 

Q  And  that  is  quite  normal  premature  labor,  is  it 
not!  A  Well,  I  don’t  know.  In  a  multiper  I  would 
think  the  average  would  be  much  shorter. 

Q  In  other  words,  this  is  longer  labor  than  the  nor¬ 
mal  for  a  premature!  A  If  it  started  at  2  o’clock. 

•  *  •  • 

924  Q  Doctor,  are  you  familiar  with  the  effect  that 
caudal  anesthesia  has  upon  the  musculature  of  an 

expectant  mother  in  a  premature  delivery  case! 

MR.  WELCH:  I  object,  if  the  Court  please. 

THE  COURT :  He  may  answer. 

MR.  WELCH:  For  the  purpose  of  the  record, 

925  I  suggest  this  further  objection:  It  isn’t  a  ques¬ 
tion  of  what  this  witness  thinks  or  what  any  other 

witness  thinks  the  effect  of  caudal  anesthesia  may  be  on 
the  musculature  of  a  premature  mother  at  this  time;  it 
isn’t  a  question  of  what  the  doctor  thinks  may  be  the 
customary  usage  of  it  at  this  time.  It  would  be  a  ques¬ 
tion  of  what  the  profession  thought  was  the  use  of  it  in 
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1947  and  what,  if  anything,  this  witness’  knowledge  of  it 
was  at  that  time. 

I  further  submit  that  he  is  not  qualified  as  an  anes¬ 
thesia  expert  nor  as  one  who  has  had  or  had  in  1947  the 
knowledge  of  an  anesthetist  which  would  enable  the  an¬ 
swering  of  that  question.  Neither  is  he  qualified  as  an 
obstetrician,  as  of  1947,  and  it  is  as  of  1947  that  we  are 
inquiring.  He  was  only  a  resident  doctor,  completing 
his  training  in  a  special  field,  at  that  time. 

THE  COURT :  The  Court  will  amend  the  ruling  to 
limit  the  inquiry  to  1947,  at  and  about  the  time  when 
the  occurrences  in  this  case  took  place. 

MR.  KEANE:  No  further  questions. 

*  #  •  # 


927  Roger  O’Donnell,  Jr. 

#  *  #  * 


Direct  Examination 
BY  MR.  WELCH: 

Q  State  your  full  name  and  your  residence  address, 
please.  A  Roger  O’Donnell,  Jr.;  5265  Watson  Street, 
Northwest. 

*  #  *  # 

Q  In  January  1947,  did  there  come  a  time  when  you 
took  over  a  patient  of  Dr.  Parker’s?  A  There  did. 

Q  By  the  name  of  Mrs.  Marshall?  A  That  is  right. 
Q  I  wish  you  would  indicate  to  us  briefly  your  medi¬ 
cal  training  and  what  schools  you  graduated  from, 
92S  where  you  took  your  internship,  and  your  special 
studies,  and  what  institutions  of  medical  care  and 
learning  you  have  been  associated  with  since  that  time. 
A  Well,  I  Graduated  from  the  College  of  Phvsicians 
and  Surgeons  of  Columbia  University,  New  York  City, 

in  1931.  I  had  in  mv  last  vear  in  school  served  as  a 

•  * 

.junior  in  Seaton  Hospital,  in  the  Bronx,  in  New  York, 
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and  I  continued  on  after  graduation  as  resident  in  that 
hospital  from  July  until  October,  at  which  time  I  "went 
to  a  general  rotating  interneship  in  St.  Mary’s  Hospital 
in  Hoboken,  New  Jersey,  and  served  there  from  October 
1931  to  October  1932. 

In  November  of  1932  I  went  to  a  residency  in  the 
Hospital  for  Women  in  the  Presbyterian  Hospital  Medi¬ 
cal  Center  in  New  York  City,  and  served  as  resident  in 
that  hospital  from  October  until  the  following  January, 
that  is,  a  year  from  that  January. 

I  then  went  to  Lincoln  Hospital,  in  the  Bronx,  in  New 
York,  as  chief  resident  in  obstetrics,  and  served  six 
months  as  chief  resident  in  obstetrics  in  that  institution. 

Tn  1933  I  came  to  Washington  as  chief  resident  in 
obstetrics  and  gynecology  at  Gallinger  Hospital,  in  this 
city,  and,  following  my  year’s  residency  there,  I  served 
a  year’s  preceptorship  with  Dr.  Howard  J.  Kane,  who 
was  then  professor  of  obstetrics  at  George  Washington 
University,  and  who  is  now  deceased. 

*  *  #  * 

929  Q  Tn  January  1947,  when  you  took  over  the 
case  of  Mrs.  Marshall  at  Garfield  Hospital,  what 

was  her  condition?  A  She  had  been  at  that  time  in 
the  hospital  with  ruptured  membranes  for  approximately 
two  weeks.  She  was  confined  to  bed.  She  was 

930  temperature-free;  she  was  having  bouts  of  irregu¬ 
lar  contractions.  Her  general  condition  was  good. 

#  #  #  * 

Q  Do  you  recall  visiting  Mrs.  Marshall  on  January 
23,  1947?  A  Yes,  I  do. 

*  #  *  * 

Q  According  to  your  best  recollection,  what  time  did 
you  see  her  on  that  day?  *  *  #  A  Between  9  and  10. 

Q  Without  referring  to  the  hospital  record,  do  you 
have  any  independent  recollection  of  seeing  her  on  the 
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22d  of  January  or  the  21st  of  January,  either  in  the  day 
or  night  time,  or  both?  A  1  saw  Mrs.  Marshall  at 
least  once  every  day,  after  Dr.  Parker  left  the  city.  It 
happened  that  her  room  was  at  an  intersecting  corridor, 
and  I  was  very  much  in  the  hospital  that  month,  with 
Dr.  Parker  away,  and  I  would  frequently  step  by  her 
room  and  see  her  and  say,  “How  are  you  and  how  are 
things  going?”  and  so  on. 

931  Q  After  your  visit  to  her  on  the  morning  of 
January  23,  did  you  have  any  further  contact  with 

her  or  with  anybody  at  the  hospital  with  reference  to  her 
case  and  her  condition  during  that  evening?  A  I  talked 
to  Dr.  Irani  about  her  in  the  early  hours  of  the  evening. 

*  *  #  • 

Q  As  best  you  can,  and  fix  the  time,  what  is  your 
best  recollection  of  the  approximate  time  at  which  you 
talked  with  Dr.  Irani  during  the  evening  of  January  23? 
*  *  *  A  I  w’ould  say  it  w*as  after  9  o’clock. 

Q  Do  you  recall,  so  that  you  may  relate  to  the  jury, 
substantially  what  was  communicated  to  you  by  Dr.  Irani. 
A  Well,  I  had  had  many  conversations  with  various 
members  of  the  resident  staff  during  the  entire  week  that 
I  had  been  in  charge  of  Mrs.  Marshall’s  case,  because  in 
each  instance  of  one  of  these  bouts,  w’hen  one  of  these 
bouts  w'ould  come  up,  I  w’ould  be  notified,  regardless  of 
the  hour  of  the  day,  that  Mrs.  Marshall  w^as  having  mild, 
irregular  cramps,  and  what  w*as  to  be  done  about  it. 

932  I  was  in  to  see  another  patient  at  the  time,  as  a 
matter  of  fact,  and  I  had  seen  her  the  previous 

night  with  a  bout  of  the  mild  cramps,  and  ordered  for 
her  at  that  time  some  sedatives. 

Q  Will  you  give  us  a  little  more  detail  as  to  w’hat 
you  mean  by  “as  a  matter  of  fact  you  saw  her  on  the 
previous  night  wdien  you  w’ere  in  the  hospital”?  A  The 
previous  evening  she  had  had  one  of  these  numerous 
bouts  of  prodromal  labor,  and  I  wasn’t  in  her  room,  but 
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Dr.  Irani  came  over  and  told  me  about  her,  and  I  went 
over  to  see  her,  and  helped  him  with  her  abdomen,  and 
ordered  some  sedative  for  her. 

Q  When  you  say  “prodromal  labor”,  what  do  you 
mean?  Will  you  explain  to  the  jury  exactly  what  the 
designation  “prodromal  labor”  means?  *  *  *  A  Well, 
the  only  way  that  I  can  describe  it  is  that  prodromal 
labor  are  labor  contractions  that  are  not  dilating  the 
cervix  of  the  neck  of  the  womb.  They  are  basically 
different  from  the  true  pains  of  labor,  because  of  the 
mechanism  of  the  operation  of  the  uterus  during  labor. 

During  all  of  the  pregnancy,  from  the  very  moment 
that  conception  occurs,  or  at  least  from  the  very 
933  moment  that  the  fertilized  egg  arrives  in  the  body 
of  the  uterus,  the  uterus  is  contracting  and  relax¬ 
ing,  contracting  and  relaxing,  contracting  and  relaxing; 
and  those  are  palpable  to  the  hand.  You  can  feel  them, 
if  you  feel  the  patient’s  abdomen,  in  the  routine  check,  all 
during  the  course  of  her  pregnancy. 

Now,  those  contractions  are  vastly  different  than  true 
labor  contractions,  because  each  one  of  those  contrac¬ 
tions  is  simply  a  contraction  of  the  uterus  and  a  relaxa¬ 
tion  of  the  uterus,  a  contraction  of  the  uterus  and  a 
relaxation  of  the  uterus,  and  a  contraction  of  the  uterus 
and  a  relaxation  of  the  uterus. 

When  labor  actually  begins,  when  true  labor  begins, 
then  the  uterus  contracts  and  we  say  retracts;  the  indi¬ 
vidual  muscle  fibers  relax  but  do  not  relax  completely, 
so  that  the  sum  total  of  the  contractions  over  a  period 
of  time,  each  contraction  shortens  the  fibers  a  little  bit 
more,  and  the  baby  is  forced  out  through  the  neck  of 
the  womb  because  the  uterus  has  become  progressively 
smaller  by  the  contractions  of  the  individual  muscle 
fibers. 

0  As  laymen,  do  we  understand  that  prodromal  labor 
is  a  term  used  medically  to  distinguish  between  the  con¬ 
tractions  which  actually  begin  the  dilatation  of  the  cervix 
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as  distinguished  from  those  natural  contractions  which 
continue  to  some  extent  all  during  pregnancy?  A  Pro¬ 
dromal  labor,  we  speak  of  prodromal  labor  as  the  Brax¬ 
ton  Hicks  contraction,  since  they  have  nothing  to 

934  do  with  the  dilatation  of  the  cervix  or  neck  of 
the  womb.  The  onlv  wav  we  have  of  knowing  that 

true  labor  is  in  progress  is  when  the  neck  of  the  womb 
begins  to  dilate. 

Q  Applying  it  to  Mrs.  Marshall’s  case,  were  the  con¬ 
tractions  that  she  was  experiencing  at  all  times  before 
January  23  technically  in  this  class  of  prodromal  labor? 
A  Yes,  sir. 

Q  At  this  time  that  you  examined  her  on  the  morning 
of  January  23,  was  that  true?  A  Yes,  sir. 

Q  At  any  time  up  to  the  time  you  talked  with  Dr. 
Irani  on  the  evening  of  January  23,  did  you  have  any 
reason  to  believe  that  she  had  changed  from  the  so- 
called  prodromal  labor  to  true  labor,  which  was  or  would 
lead  up  to  dilatation  of  the  cervix?  A  That  could  very 
easily  be  determined,  or  can  be  fairly  accurately  deter¬ 
mined,  simply  by  abdominal  palpation,  because,  during 
the  course  of  pregnancy  and  up  until  labor  actually 
begins,  in  the  majority  of  instances  the  baby’s  head  lies 
up  above  the  pelvicbrim  and  can  be  felt  abdominally, 
because  the  uterine  cavity  begins  to  get  smaller  and  the 
baby’s  head  is  shoved  into  the  pelvic  cavity,  so  that  it  is 
no  longer  palpable  above  the  brim,  that  is,  by  abdominal 
palpation. 

Q  Then,  would  you  say  that  at  9  o’clock  or  ai 

935  8:30  or  at  9:30,  by  an  examination  for  checking 
the  contractions  and  the  abdomen  of  Mrs.  Marshall, 

Dr.  Trani  could,  with  reasonable  certainty,  as  a  physician 
of  his  standing  and  class  at  that  time,  determine  whether 
Mrs.  Marshall  was  or  was  not  in  true  labor?  A  I  be¬ 
lieve  he  could,  Mr.  Welch. 

Q  At  that  time,  exactly  what  was  Dr.  Irani’s  status 
medically?  A  He  was  a  resident  at  the  hospital.  He 
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was  second  in  line.  Dr.  Fischer  was  the  chief  resident 
and  Dr.  Irani  was  his  assistant  resident.  He  was  in  his 
first  year  of  residency,  and  I  am  excluding  his  previous 
training,  prior  to  coming  to  Garfield. 

Q  When  you  speak  of  his  training,  residency,  is  that 
the  same  sort  of  training,  residency,  you  took,  years  ago, 
in  the  New  York  hospitals?  A  Yes,  sir,  identical. 

Q  And  while  a  young  physician,  even  though  he  had 
his  medical  degree,  and  he  is  taking  his  residency  train¬ 
ing,  is  he  qualified  to  take  the  Board  examinations  as  a 
specialist  or  obstetrician?  A  No,  he  is  not. 

Q  And  how  much  of  this  residency  training  does  he 
need  to  take  before  he  will  even  be  permitted  to 

936  take  Board  examinations?  A  At  the  present  time 
it  is  required  that  he  have  a  year’s  interneship 

and  three  years  of  formal  training;  that  means  either 
as  resident  or  preceptor  to  some  older  physician,  and 
three  years  of  practice  after  he  has  finished  his  training 
before  he  is  permitted  to  take  the  board. 

#  *  *  * 

Q  And  in  1947  it  has  been  suggested  here  that  all 
the  hospitals  in  Washington  with  respect  to  maternity 
wards  were  pretty  well  crowded.  A  Maternity  wards 
were  very  crowded.  That  year  was  our  biggest  year  at 
Garfield,  Mr.  Welch. 

Q  Let’s  get  to  the  other  side  of  it.  Were  the 

937  hospital  crowded  with  residents?  A  No,  sir,  we 
were  having  a  great  deal  of  difficulty  during  those 

years  in  getting  any  residents  whatsoever.  The  three 
men  who  were  residents  at  that  time  had  all  just  been 
within  recent  months  separated  from  one  or  another 
branch  of  the  service. 

Q  And  did  that  situation  pertain  in  each  hospital  in 
Washington  as  well  as  Garfield? 

*  *  •  • 
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A  In  greater  or  less  degree.  I  think  that 
teaching  hospitals,  such  as  Georgetown  and  George  Wash¬ 
ington  University  Hospital,  probably  had  less  difficulty 
getting  residents  than  the  privately  operated  and  pri¬ 
vately  owned  hospitals. 

Q  You  moan  if  some  hospitals  were  in  a  more  favor¬ 
able  position  it  would  be  the  hospitals  that  were  a  part 
of  or  attached  to  the  actual  medical  schools  in  different 
areas?  A  Yes,  sir. 

Q  Will  you  tell  us  what  the  anesthesist  setup  is  at 
Garfield  Hospital,  what  it  was  in  1947?  A  We 
938  have  had  since  the  beginning  of  the  last  World 
War  the  advantage  of  having  at  Garfield  a  com¬ 
pletely  qualified  group  of  anesthetists. 

One  of  the  largest  associations  of  anesthesiologists  of 
the  citv  is  that  of  Dr.  Katzman,  Bruner  and  so  on.  Thev 
run  the  anesthesia  at  Emergency  and  at  Doctors  and  the 
obstetrics  anesthesia  at  Garfield. 

All  of  these  men  before  we  get  them,  at  least  at  Gar¬ 
field.  are  just  about  to  be  qualified  for  the  American 
Board,  or  are  already  qualified  for  the  American  Board 
of  Anesthesiology  which  means  they  have  done  in  anes¬ 
thesia  the  same  training  as  the  obstetricians  have  done 
in  obstetrics,  that  is  residency  and  practical  experience 
and  so  on. 

Q  With  reference  to  the  techniques  of  the  adminis¬ 
tration  of  caudal  anesthesia,  induction  and  block  anes¬ 
thesia.  and  other  types  of  anesthesia,  how  would  you  say 
that  the  organization  at  Garfield  Hospital  compared  in 
1947  with  other  hospitals  of  like  character  in  Washing¬ 
ton  and  elsewhere?  A  These  men  that  we  have  on  the 
staff  at  Garfield  are  not  strictly  obstetrical  anesthetists. 
Thev  are  engaged  verv  largelv  in  obstetrics  administra- 
tion  hut  have  given  general  anesthetics  over  a  long 
period  of  time,  five  or  six  years,  and  these  procedures 
which  you  mentioned  are  verv  largelv  used  in  general 
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surgical  procedures  so  that  they  are  all  very  adept 

939  in  the  administration  of  any  type  of  anesthesia. 

Q  For  instance  in  1947  you  have  described  the 
attention  to  the  organization  of  the  administration  of 
anesthestics  at  Garfield  Hospital;  did  it  have  any  com¬ 
parability  to  that  of  Johns  Hopkins  University  Hospital 
in  Baltimore? 

HR.  KEANE:  Comparable  to  what? 

MR.  WELCH:  Comparable  to  the  organization  for 
the  consideration  and  study  and  administration  of  anes¬ 
thetics  to  patients  in  the  hospitals. 

THE  COURT:  Is  there  an  objection? 

MR.  KEANE :  I  understand  it  now. 

MR.  WELCH:  Proceed. 

THE  COURT:  Go  ahead  and  answer  the  question. 

A  To  my  knowledge  Johns  Hopkins  Hospital  has 
never  had  an  organized  department  of  anesthesia.  Their 
anesthetics  over  there  are  given  very  largely  by  nurses. 
BY  MR.  WELCH: 

Q  In  1947  was  this  so-called  caudal  anesthesia  foi 
obstetrical  cases  known  to  you  and  other  obstetricians 
and  anesthetists  at  Garfield  Hospital,  in  Washington? 
A  Indeed,  it  was. 

Q  Was  it  in  the  District  of  Columbia  at  that  time  a 
generally  approved  practice  in  obstetrical  cases?  A  I 
would  answer  that  question  no,  Mr.  Welch. 

•  *  *  • 

940  Q  How  long  roughly,  in  years,  had  you  been 
practicing  as  a  specialist  in  obstetrics  in  the  City 

of  Washington  and  in  connection  with  Garfield  Hospital 
before  January,  1947?  A  I  went  into  practice  in  June, 
1936. 

Q  Having  in  mind  the  literature  or  what  information 
you  and  the  Department  of  Anesthetics  at  Garfield  Hos¬ 
pital  knew  about  caudal  anesthesia  and  induction  anes¬ 
thesia  in  January,  1947,  in  your  obstetrical  practice  up 
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to  January t  1947,  have  you  ever  used  caudal  anesthesia 
in  a  premature  delivery  case?  A  I  have  never  used  it 
in  any  sort  of  a  case. 

*  #  *  # 

941  Q  You  had  never  used  it  up  to  that  time  in  any 
sort  of  case?  A  No  obstetrical  case. 

Q  Do  you  know  of  this  Dr.  Heilman,  whose  testimony 
was  read  here  by  deposition?  A  1  know  of  him. 

Q  Do  you  know  of  Dr.  Hingson  whose  name  was  men¬ 
tioned  in  connection  with  Dr.  Heilman’s  testimony?  A 
1  met  Dr.  Hingson. 

Q  Were  you  familiar  with  the  Hingson  studies  re¬ 
ferred  to  in  Dr.  Heilman’s  testimony?  A  Quite.  May 
I  extend  that  remark? 

#  #  *  * 

A  When  1  mentioned  Howard  F.  Kane,  he  was  I  might 
say  the  daddy  of  Washington  obstetricians.  He  was  very 
well  known  the  country  over.  He  had,  himself,  in  1934, 
’35  and  ’36  brought  in  a  method  of  obstetrical  analgesia 
which  was  during  the  time  that  caudal  was  introduced, 
being  very  widely  used. 

So  he  was  in  communication  with  Dr.  Hingson;  I  be¬ 
lieve  lie  had  previously  know  him.  Dr.  Kane  was 

942  very  widelv  known  all  over  the  countrv,  and  at 
Dr.  Kane’s  invitation  Dr.  Hingson  came  to  Gar¬ 
field,  and  on  Dr.  Kane’s  private  patients,  with  their 
specific  consent,  he  gave  three  of  his  private  patients 
for  demonstration  purposes  to  the  members  of  the  stall 
at  Garfield,  caudal  anesthesia. 

Q  Let’s  get  the  time  fixed  and  personalities. 

You  say  Dr.  Hingson  came  to  Garfield  to  demonstrate 
the  use  of  caudal  anesthesia?  A  That  is  correct. 

Q  Tn  pregnancy  cases?  A  That  is  correct. 

Q  Tn  labor  cases?  A  Yes. 

Q  And  when  was  that?  A  I  can’t  tell  you  the  year, 
T  don’t  remember. 


331 


Q  Was  it  before  1947?  A  Well  before  1947. 

Q  And  do  you  personally  know  of  this  demonstration 
of  Dr.  Hingson  with  respect  to  the  use  of  caudal  anes¬ 
thesia  in  labor  cases?  A  Yes,  I  do. 

Q  What  happened?  A  Well,  he  administered  these 
anesthetics  to  three  of  Dr.  Kane’s  private  patients,  as  I 
tell  you,  and  in  one  of  them  the  anesthesia  level 

943  went  up  to  about  the  neck  and  the  woman  suffered 
respiratory  paralysis  and  was  administered  artifi¬ 
cial  respiration  until  this  wore  off,  because  once  it  is 
given,  it  is  gone  and  you  can’t  get  it  back.  She  was 
frightfully  ill  for  about  three  days.  Afterwards  she  got 
paralysis  of  the  intestinal  tract,  but  the  baby  was  unaf¬ 
fected,  the  baby  was  perfectly  well. 

In  the  second  case  no  effect  was  had  whatsoever.  The 
patient  proceeded  to  have  all  the  pain  that  she  had  had 
at  the  time  the  anesthetic  was  administered,  and  after 
it  was  apparent  that  the  caudal  wasn’t  going  to  work 
then  Dr.  Kane  gave  his  patient  his  own  paraldehyde 
technique,  which  is  another  method  of  anesthesia. 

The  third  case  they  had  some  response  from  the  caudal 
but  not  sufficient  so  that  she  was  able  to  be  delivered 
under  caudal,  and  she  was  subsequently  given  a  general 
anesthetic  by  one  or  our  own  anesthetists  of  the  staff  in 
order  to  get  the  baby  born. 

Q  Are  you  familiar  with  the  studies  and  report  of  a 
gentleman  named  Dr.  Masters,  whose  report  and  experi¬ 
ences  were  referred  to  also  in  Dr.  Heilman’s  testimony? 
A  I  am  not  thoroughly  familiar  with  that  report,  no. 

Q  Considering  the  experimentation  with  caudal  anes¬ 
thesia,  the  studies  of  the  use  of  caudal  anesthesia,  the 
reports  of  such  men  as  Dr.  Hingson,  the  experiences  of 
yourself  and  other  obstetricians  in  the  District  of 

944  Columbia,  and  the  experiences  of  your  staff  anes¬ 
thetists,  and  other  anesthetists  in  the  District  of 

Columbia,  in  1947,  would  you  say  that  the  use  of  caudal 
anesthesia  for  premature  labor  cases  had  been  accepted 
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and  approved  and  was  considered  acceptable  and  ap¬ 
proved  practice  in  the  District  of  Columbia  in  January, 
1947  ?  A  Well,  I  could  answer  that  question  yes  if  1 
could  qualify  that. 

Q  Will  you  do  that?  A  I  don’t  think  the  consensus 
of  good  practice  would  say  that  there  was  anything 

wrong  with  the  administration  of  caudal  anesthesia  in 
premature  cases,  or  in  any  other  case.  In  my  owm 

opinion  I  think  that  it  is  wrong. 

Q  Will  you  explain  to  the  jury  why? 

•  *  *  * 

A  The  procedure  itself  is  not  without  danger. 

The  patient  is  put  on  her  side,  and  her  back  is  pre¬ 
pared,  a  needle  inserted  into  a  very  small  aperture  at 

the  very  end  of  the  tail  bone,  and  it  is  quite  a  difficult 

thing  to  find  that  aperture.  Unless  somebody  is  very 
adept  and  has  had  many  of  these  things,  you  could  miss 
it  because  you  can’t  see  it.  It  is  in  the  center  of  the 
spinal  column,  and  once  the  needle  is  inserted  in 
945  there  you  have  to  be  very,  very  sure  that  it  isn’t 
in  a  fiber  and  that  it  isn’t  going  to  point  in. 

Another  thing  it  is  generally  recognized  that  caudal 
should  not  be  administered  unless  there  are  all  the  facili¬ 
ties  available  to  resuscitate  this  patient,  to  keep  her 
breathing,  because  they  have  no  control  over  the  level  to 
which  the  anesthetic  has  gone,  and  once  the  solution  is 
put  in  the  spinal  column  you  can’t  get  it  back,  you  have 
to  wait  for  it  to  wear  off,  and  if  you  get  a  level  that 
paralyzes,  all  equipment  has  to  be  there  to  give  that 
patient  artificial  respiration  over  a  period  of  time  in 
order  to  keep  her  alive,  during  the  time  in  which  you 
have  to  wait  for  it  to  wear  off. 

There  are  some  dangers  of  infection  of  course  in  intro¬ 
ducing  the  needle  into  the  caudal  canal.  It  is  dangerous 
for  the  baby  in  several  ways. 
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In  the  first  place,  all  spinal  anesthetics  or  induction 
type  of  anesthetics  are  associated  very  frequently  with  a 
very  marked  fall  in  the  mother’s  blood  pressure,  and 
when  the  mother’s  blood  pressure  falls  beyond  a  certain 
level  the  placental  circulation,  that  is  the  blood  going  to 
the  baby,  is  diminished  and  babies  will  very  frequently 
become  very  badly  distressed  because  of  anoxia,  because 
they  are  not  getting  sufficient  blood  into  the  placental 
circulation  to  absorb  there  enough  oxygen  to  keep  them 
alive,  so  it  is  customary  to  keep  very  close  check 
946  on  the  patient’s  blood  pressure  in  the  administra¬ 
tion  of  the  caudal  anesthetic. 

In  the  third  place,  the  second  stage  of  labor  is  altered 
because  these  women,  when  you  get  a  perfect  result,  are 
anesthetized  from  the  waist  down,  and  when  they  are 
anesthetized  from  the  waist  down  they  feel  none  of  the 
things  that  are  associated  with  the  second  stage  of  labor. 
Therefore  they  have  no  inclination  to  fortify  the  con¬ 
tractions  of  the  uterus  and  expel  the  baby  into  the  outer 
world,  so  that  the  baby  comes  into  the  birth  canal  and 
into  the  vagina  and  comes  to  lie  on  the  pelvic  floor,  and 
the  patient  has  no  inclination  to  fortify  the  contractions 
of  the  uterus,  and  to  expel  the  baby,  and  the  baby  will 
stay  there  as  long  as  the  anesthetic  holds,  unless  some¬ 
thing  is  done  to  get  it  into  the  world,  so  that  it  in¬ 
creases  the  incidence  of  forceps  deliveries,  because  it  is 
imminently  dangerous  for  a  baby  to  be  hung  in  the  pelvis 
and  not  to  be  forced  out  into  the  world  by  uterine  con¬ 
tractions,  because  while  the  uterine  contractions  are  very 
forceful  they  are  frequently  not  forceful  enough  to  get 
the  baby  expelled,  and  as  the  uterus  continues  to  relax 
it  isn’t  infrequent  under  that  caudal  anesthetic  that  the 
afterbirth  separates,  which  of  course  is  a  very  dangerous 
thing  for  mother  and  baby  because  that  means  the  baby 
is  not  getting  its  oxygen  and  the  mother  is  in  danger  of 
severe  anoxia. 

•  •  •  • 
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947  Q  Would  you  under  any  circumstances,  whether 
you  had  been  in  the  hospital  or  not  on  the  night 

of  January  23,  have  permitted  caudal  anesthesia?  A 
I  would  not. 

Q  When  you  indicated  that  in  some  instances  the 
effects  of  caudal  was  paralysis  of  the  respiratory  tract, 
and  in  another  case  the  mother  got  little  or  no  effect 
obstetrically,  is  that  indicated  by  the  experiments  of 
Hingson  which  he  did  at  Garfield  Hospital?  A  It  has 
been  indicated  by  those  experiments  and  by  many  since. 

Q  Not  only  by  those  but  by  many  others?  A  Yes. 

Q  When  you  mentioned  the  possibility  of  the  baby 
being  hung  up  so  that  we,  as  laymen,  will  understand, 
.just  what  place  in  the  process  of  delivery  would  the 
baby  get  hung  up?  A  Well,  the  force  of  the  uterine  con¬ 
tractions  dilates  the  cervix  wthout  any  effort  on  the  part  of 
the  mother  at  all.  And  when  the  cervix  is  corn- 

948  pletely  dilated  then  the  baby  is  expelled  from  the 
uterus  and  cervix  into  the  vaginal  canal,  and  it  is 

forced  down  by  the  uterine  contractions,  often  very 
rapidly  down  the  soft  dilatable  midpelvie  structure,  that 
is  the  level  above  the  pelvis  and  below  the  level  of  the 

cervix,  and  comes  to  lie  on  what  we  speak  of  as  the 

pelvic  floor,  which  means  the  muscles  in  the  back  of  the 

vagina  which  includes  the  muscles  of  the  vagina  them¬ 
selves  and  the  muscles  of  the  rectum,  and  when  the  baby’s 
head  comes  to  rest  on  the  rectum  the  mother  has  an  in¬ 
voluntary  desire  to  push  and  she  will  with  each  contrac¬ 
tion,  as  the  baby’s  head  is  forced  against  the  maternal 
musculature,  will  bear  down  and  supplement  the  mus¬ 
culature  effort  of  the  uterus  with  her  own  abdominal 
contractions  to  bring  the  baby  into  the  world. 

Q  And  that  is  nature’s  way  of  accomplishing  the 
birth  of  the  baby?  A  Yes,  sir. 

Q  Then  do  I  understand  that  the  effect  of  the  caudal 
anesthetic  often  blocks  nature  at  that  point?  A  Well, 
the  patient  is  anesthetized  from  the  navel  down  in  an 
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ideal  case,  and  then  she  feels  nothing  as  to  the  passage  . 
of  the  baby;  therefore  she  has  no  inclination  to  bear 
down. 

Q  And  yon  said  that  caused  a  distinct  and  special 
danger  to  the  baby.  .  .  How  did  you  mean  that? 

949  A  Well,  it  isn’t  proper  for  a  baby  to  hold  up 
in  the  mid-pelvis  for  a  period  of  time.  Generally 

speaking  any  patient  who  has  been  in  second  stage  for 
two  hours  without  progress  must  be  delivered  in  the  in¬ 
terests  and  safety  of  the  mother  and  in  the  interest  and 
safety  of  the  baby,  though  in  actual  fact  it  may  be  con¬ 
siderably  less  than  two  hours  before  it  is  necessary  to 
deliver  that  patient  because  without  the  continued  force¬ 
ful  efforts  of  the  uterus  itself  to  try  to  push  the  baby 
through  the  vaginal  outlet,  and  the  retraction  mechan¬ 
ism  that  1  have  spoken  of,  there  is  progressive  compres¬ 
sion  of  the  baby  with  interference  with  its  circulation, 
with  progressive  compression  of  the  placenta,  a  gradual 
shrinking  of  the  uterine  walls  and  it  is  very  apt  to  sepa¬ 
rate  at  many  of  its  edges. 

950  Q  When  that  occurred  as  you  described  and 
after  the  use  of  the  caudal  anesthesia  and  induction 

anesthesia,  what  is  necessary  to  do  to  complete  the 
birth  and  delivery  of  the  baby?  A  It  is  necessary  to 
get  the  baby  born  as  soon  as  possible  by  the  best  means 
possible. 

Q  What  are  those  means,  usually?  A  You  have  only 
two.  You  only  have  the  voluntary  efforts  of  the  mother 
to  attempt,  by  encouraging  her,  to  push  and  to  bear 
down  with  this  partly  paralyzed  set  of  muscles  in  her 
abdominal  wall  or  you  have  the  election  of  forceps. 

Q  You  say  forceps.  Do  you  have  such  forceps  here? 

A  Mr.  Schmelzer  asked  me  to  bring  down  a  pair 
from  the  delivery  room. 

0  Will  you  show  the  jury  what  these  forceps  are  that 
you  don’t  like  to  have  to  use  on  a  premature  baby’s 
head  if  you  can  avoid  it?  A  This  is  one  of  the  most 
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commonly  used  types  of  forceps.  There  are  dozens  and 
dozens  and  dozens  of  these  instruments. 

Q  Will  you  speak  louder.  Doctor,  because  the  jury  all 
have  to  hear  what  you  say.  A  There  are  dozens  and 
dozens  and  dozens  of  these  instruments  all  of  various  de¬ 
signs  and  shapes  but  this  is  one  that  is  very  corn- 

951  monlv  and  very  generally  used  throughout  the 
country.  It  is  called  a  Linkart.  It  is  Linkart’s 

modification  of  a  Chamberlen  forceps  and  it  is  designed 
to  fit  into  the  vagina  so  that  this  surface  follows  the 
curve  of  the  birth  canal  and  the  baby’s  head  lies  in  here 
(indicating)  and  these  tips  of  the  blade  on  which  the  trac¬ 
tion  is  supposed  to  come  are  supposed  to  rest  on  this 
bony  emminence  on  the  baby’s  face  which,  in  a  new 
bom  baby,  is  practically  solid  bone. 

Q  Will  you  tell  the  jury  does  the  use  of  those  forceps, 
in  itself,  constitute  a  distinct  hazard  to  particularly  a 
premature  baby?  A  These  forceps  are  not  designed  to 
fit  the  head  of  a  premature  baby,  Mr.  Welch.  These 
forceps  are  designed  to  fit  the  head  of  an  average  sized 
baby  and  they  are  expandable,  in  this  sense  of  the  word, 
for  a  larger  and  larger  head  but,  when  completely  closed, 
they  would  not  fit  a  premature  baby’s  head  properly. 

Q  Do  you  have  any  that  will  fit  a  premature  baby’s 
head?  A  There  are  no  such  instruments.  There  are  no 
instruments  designed  for  the  birth  of  a  small  premature 
baby’s  head. 

Q  So  the  jury  will  understand  what  you  mean,  are 
these  the  forceps  that  are  used  customarily  in  the  deliver}* 
of  premature  babies  where  it  becomes  necessary  to 

952  use  forceps?  A  These  instruments  are  almost 
the  standard  in  the  width  from  here  to  here  (in¬ 
dicating)  and  the  length  from  here  to  here  and  you 
can  name  any  forcep  and  they  all  comply  with  these 
measurements  because  they  are  designed  to  fit  precise 
measurements  on  the  baby’s  head,  and,  therefore,  they 
have  to  be  the  same. 
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Q  They  are  the  type  of  forceps  customarily  used  to 
assist  in  the  delivery  of  premature  babies?  A  Or  any 
babies. 

Q  Or  any  babies.  My  question  is:  Do  they,  in  them¬ 
selves,  constitute  a  distinct  hazard  to  babies?  A  They 
definitey  do. 

•  •  •  * 

955  Q  In  the  state  of  prematurity  such  as  this 
baby  was,  what  is  the  condition  of  the  baby’s  head 

and  what  reference  would  that  have  to  the  dangers  of 
the  use  of  forceps?  A  Well,  the  baby’s  head  is  very 
immature  and  very  poorly  developed.  The  bones  of  the 
foetal  skull  might  be  likened  to  a  celluloid  ball  because, 
as  you  touch  the  baby’s  head,  if  you  push  the  bones  they 
will  crinkle  just  like  a  piece  of  celluloid  crinkles. 

The  brain,  which  is  encased  within  that,  has  al- 

956  ready  been  elongated  and  compressed  by  the  early 
part  of  labor  and  when  you  use  these  instruments, 

you  throw’  a  great  amount  of  stress  on  the  two  ligaments, 
if  I  may  speak  of  them  as  that,  within  the  brain  cavity 
that  maintain  the  brain  in  position  and  when  those  liga¬ 
ments  are  torn,  that  child  inevitably  is  going  to  die. 

Q  Or  be  permanently  injured?  A  That  child  would 
be  more  apt  to  die,  Mr.  Welch. 

#  *  *  • 

Q  And  do  I  understand  that,  stated  simply  and  suc¬ 
cinctly,  it  is  that  danger  that  you  wish  to  avoid  in  not 
using  caudal  anesthesia  in  these  premature  cases?  A 
That  is  so. 

MR.  WELCH:  If  the  Court  please,  for  such  manner 
as  it  is  proper  to  put  an  instrument  of  this  kind  in  evi¬ 
dence,  I  would  like  to  offer  these  in  evidence  and  I  would 
like  to  have  the  jury  to  have  an  opportunity  to  feel  them 
and  test  their  weight  and  see  what  sort  of  things  they 
are.. 

•  •  •  • 
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957  Q.  1  say  have  you  been  forced  to  use  them  in 
some  premature  cases?  A  I  have  been  forced  to 

use  them,  yes. 

Q  What  is  liykinone,  Doctor?  A  Hykinone  is  a 
trade  name  for  vitamin  K. 

Q  Do  you  use  hykinone?  A  Yes,  I  do. 

•  #  #  ♦ 

Q  In  January,  1947,  were  you  familiar  with  the  litera¬ 
ture  and  the  experimentation  and  tests  and  reports  cov¬ 
ering  the  use  of  vitamin  K  or  hykinone  with  re- 

958  spect  to  its  efficacy  or  value  for  new  born  babies?  A 
Yes,  sir. 

Q  Particularly  new  born  premature  babies?  A  Yes, 
sir. 

Q  Will  you  tell  the  Court  and  jury,  without  relating 
what  the  reports  were,  some  of  the  reports  with  which 
you  were  familiar  in  connection  with  these  studies?  A 
Well,  1  think  that  the  best  report  at  that  time  of  the  use 
of  vitamin  K  was  a  survey  of  all  of  the  literature  con¬ 
cerning  the  use  of  vitamin  K  by  Dr.  Edith  Potter  in 
the  University  of  Chicago,  in  the  Chicago  Lying-in  Hos¬ 
pital,  and  she  surveyed  it  along  with  a  number  of  other 
related  things  in  1946  and  published  a  paper  at  that 
time  in  which  she  said  that  there  was  no  demonstrable 
evidence  that  the  administration  of  vitamin  K  had  ever 
saved  a  single  baby  from  tragedy  from  the  source  or  be¬ 
cause  of  intracranial  hemorrhage. 

Q  Because  of  what?  A  Because  of  intracranial 
hemorrhage. 

Q  Was  that  in  spite  of  or  in  the  face  of  or  at  the 
same  time,  we  will  say,  as  the  studies  of  Dr.  Hingson  and 
Dr.  Masters  and  others  referred  to  by  Dr.  Heilman?  A 
Well,  Mr.  Welch,  I  don’t  know  what  Dr.  Masters’  study 
was.  I  know  that  here  in  this  city  a  rather  extensive 
study  of  the  use  of  vitamin  K  was  carried  on  at  Gallinger 
Hospital  under  the  direction  of  Dr.  John  Parks,  profes- 
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sor  at  George  Washington,  and  Dr.  Sweet,  Chief 

959  Resident  Pediatrician  at  Gallinger,  and  they  came 
independently  to  the  same  conclusion — that  was  in 

1932 — and  that  was  one  of  the  papers  that  was  reviewed 
by  this  young  lady  that  I  speak  of,  by  Edith  Potter. 

Q  You  mean  here  in  Washington  that  Dr.  John  Parks 
and  Dr.  Sweet  made  an  exhaustive  study  of  the  use  of 
hykinone  or  vitamin  K  for  use  in  babies?  A  That  is 
right. 

Q  Prematures,  as  well  as  normals?  A  That  is  right. 
Q  As  the  result  of  their  study,  was  it  the  accepted 
belief  of  obstetricians  in  the  District  of  Columbia  in  Janu¬ 
ary,  1947,  that  there  was  no  evidence  that  vitamin  K  or 
hykinone  was  successful  in  overcoming  any  case  of  in¬ 
tracranial  hemorrhage?  A  Of  intracranial  hemorrhage. 

Q  In  January  of  1947,  did  you  use  hykinone  and  was 
it  generally  used  by  other  obstetricians  for  new  born  bab¬ 
ies?  A  It  was  used  by  many.  I  used  it,  Mr.  Welch.  I 
can’t  speak  for  others’  routines  because  I  don’t  know  but 
I  used  it  routinely. 

•  •  •  # 

960  Q  Did  you  have  a  standing  order  or  procedure 
of  your  own  in  Garfield  Hospital  to  be  followed  in 

your  delivery  crises?  A  Yes,  I  did. 

Q  I  show  you  a  white  card  on  which  there  is  certain 
typewritten  memoranda  and  ask  if  you  can  identify  that? 
A  Yes,  I  can. 

Q  What  is  it?  A  This  is  a  card  out  of  a  small  file 
box  from  the  delivery  room  at  Garfield  Hospital.  Each 
physician  who  comes  frequently  or  regularly  to  Garfield 
Hospital  has  two  of  these  cards;  one  of  which  pertains 
to  a  normal  delivery,  let  us  say,  that  is,  a  delivery  from 
below  and  one  which  pertains  to  Caesarean  sections  and 
it  shows,  on  the  face  of  it,  the  various  things  that  I  like 
in  my  particular  cases. 

Q  And  that  you  want  in  all  of  your  cases  of  that 
character,  is  that  right?  A  That  I  want  in  all  of  my 
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cases.  This  is  a  guide  to  the  nurse  when  she  is  prepar¬ 
ing  the  delivery  room  as  to  what  she  shall  prepare  for 
my  cases. 

Q  Was  that  on  file  in  Garfield  Hospital  in  the  delivery 
room  in  January,  1947?  A  You  mean  this  particular 
card  (indicating)? 

Q  Yes,  sir. 

•  •  •  • 

961  Q  Dr.  O’Donnell,  will  you  just  read  this  to  the 
jury?  There  are  some  wmrds  on  there  which  I 

might  have  trouble  pronouncing.  A  (Reading)  “Dr. 
O’Donnell. 

“Gloves:  8.” 

962  That  means  the  size  of  gloves,  No.  8. 

“Soak:  Zepfiran  1/1000  solution. 

“Prepare:  Septisole,”  which  is  a  liquid  soap;  “water 
and  mercressine  spray. 

“Medication:  Ergotrate” — which  is  a  preparation  of 
ergot — “1  cc.  intravaneously  after  the  baby;  ergotrate  1 
cc.  intramuscularly,  after  placenta.” 

Q  What  do  you  mean  by  “after  the  baby”  and  “aftei 
the  placenta”?  A  After  the  baby  is  born  or  actually 
with  the  birth  of  the  anterior  shoulder,  the  front  shoulder, 
the  anesthetist  gives  intravenously  to  the  baby  1  cc.  of 
this  ergot.  After  the  placenta  is  expelled,  then  she  is 
given  a  second  intramuscularly  of  this  ergot  preparation. 
That  is  for  the  purpose  of  contracting  the  uterus  and  pre¬ 
venting  bleeding. 

“Suture:  Cromic  oo” — which  is  just  the  size  of  the 
suture  as  you  would  speak  of  the  size  of  thread. 

“Forceps:  Ilaig-Ferguson  (own)” — which  means  my 
own  particular  blades. 

“Straight  leg  holders. 

“Cotton  balls,  table;  in  Zepfiran. 

“Kane  cord  clamps. 

“Hvkinone  ampoule  for  baby.” 
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Q  What  does  “Hykinone  aumpoule  for  the 

963  baby’ ’  mean  on  that  order  and  in  the  delivery  room 
with  respect  to  the  birth  of  babies  in  your  cases? 

A  Ordinarily,  the  baby  is  kept  in  a  Kreiaseman  resus- 
citator  in  the  delivery  room  until  an  hour  after  its  birth 
at  which  time  it  is  observed  and  anything  is  done  that 
may  be  necessary,  oxygen,  the  cord  is  clamped  or  is  tied. 
The  footprints  are  taken.  The  baby’s  measurements  arc 
taken  and,  during  that  time,  at  some  time  during  that 
hourly  sojourn  in  the  delivery  room  as  soon  as  the  cir¬ 
culating  nurse,  the  nurse  who  is  in  the  delivery  room 
gets  to  it,  she  administers  to  the  baby  one  ampule  of 
hykinone  which  is  4.8  milligrams. 

Q  That  was  a  standing  order  in  your  case  with  your 
babies?  A  Yes,  sir. 

Q  Can  you  tell  the  jury  whether  or  not  it  was  followed 
in  connection  with  the  delivery  of  your  babies?  A  Of 
course  it  was  followed,  Mr.  Welch. 

#  •  *  * 

Q  In  connection  with  the  birth  of  Noel  Marshall,  can 
you  tell  this  jury  this  baby  did  get  1  ampoule  of  hykinone 
an  hour  after  the  baby’s  birth?  A  All  of  my  babies 
get  an  ampoule  of  hykinone. 

*  #  #  * 

964  BY  MR.  WELCH : 

Q  At  that  time,  was  there  any  place  on  the  chart — 
was  there  any  custom  with  reference  to  recording  the 
administration  of  hykinone  under  the  orders  of  the  ob¬ 
stetrician  on  the  hospital  chart?  A  In  the  delivery" 
room  chart,  the  charts  that  are  made  up  in  the  delivery 
room,  the  only  sheets  on  that  that  have  to  do  with  the 
baby  are  the  hospital  birth  certificate  on  which  the  baby’s 
footprints  go  and  which  is  given  to  the  mother  before  she 
leaves  the  hospital;  the  official  birth  certificate  which  is 
filled  out  after  the  birth  of  the  baby  or  is  signed  by  the 
attending  obstetrician  after  the  birth  of  the  baby  and 
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the  single  sheet  on  which  the  baby’s  admission  tempera¬ 
ture  into  the  world  and  its  length  and  its  weight.  At 
that  time,  the  babv  had  no  other  sheet  on  the  Garfield 
Hospital  record  and  its  chart  did  not  begin  until  it  was 
admitted  to  the  nursery. 

Q  For  how  long  before  January,  1947,  had  you  con¬ 
tinuously  kept  in  effect  that  order  for  the  administration 
of  hykinone  to  a  new  born  baby?  A  I  don’t  remember 
when  we  first  started  to  use  hykinone. 

965  Q  Give  the  jury  a  reasonable  idea.  A  It 
would  be  about  1939  or  ’40  or  ’41:  along  in  there. 

Q  Will  you  tell  the  jury  the  reason  why,  in  these 

cases,  you  did  prescribe  and  administer  hykinone  or 

vitamin  T\  to  your  new  born  babies?  A  There  are  some 

conditions  that  are  favorablv  influenced  bv  the  adminis- 

*>  • 

tration  of  hykinone.  It  is  quite  well  known  that  there  is 
a  drop  in  the  prothrombin  time  or  there  is  apt  to  be  a 
drop  in  the  prothrombin  time  which  is  a  laboratory 
method  of  measuring  the  coagulability  of  the  blood  some¬ 
time  around  the  second  or  third  day  and  the  administra¬ 
tion  of  hykinone  tends  to  keep  that  prothrombin  time 
from  falling. 

My  particular  use  of  it  is  that  I  like  to  use  it  in  boy 
babies  especially  because  I  usually  circumcise  them  on 
the  third  or  fourth  day  and  they  actually  do  bleed  con- 
siderablv  less  if  thev  have  been  given  hvkinone  at  the 
time  of  birth. 

Q  So  that  it  is  known  and  was  known  that,  with  re¬ 
spect  to  certain  types  of  bleeding,  hykinone  is  beneficial 
and  helpful  to  the  baby?  A  It  is  much  in  dispute,  Mr. 
Welch,  just  how  much  effect  it  does  have. 

T  mean,  when  I  say  I  think  it  helps  as  far  as  boy 

966  babies  are  concerned,  it  does  no  harm  but  if  it  does 
no  eood,  it  is  like  doing  a  Wasserman.  We  do 

that,  not  because  we  expect  to  find  syphilis,  but  because 
it  is  the  thing  to  do. 
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Q  With  respect  to  the  testimony  of  Dr.  Heilman  in¬ 
ferring  that  the  administration  of  hykinone  to  a  baby  im¬ 
mediately  after  birth  was  to  avoid  or  eliminate  intra¬ 
cranial  damage  or  will  modify  and  control  intracranial 
hemorrhage  and  damage,  do  you  subscribe  to  and  agree 
with  that  theory  at  all? 

*  «  •  • 

968  THE  WITNESS :  I  do  not.  *  *  *  In  my  opinion, 
the  preparation  of  evidence  by  those  who  are  best 

qualified  to  know,  because  of  research  in  this  field,  is  that 
the  administration  of  hykinone  will  not  have  any  effect 
on  anything  that  happens  within  the  baby’s  cranial  cavity, 
either  at  the  time  of,  during  or  after  birth. 

*  *  *  * 

969  Q  Assuming  an  intracranial  hemorrhage  has 
occurred,  would  the  administration  of  hykinone  to 

the  new  born  baby  have  any  relieving  effect  or  overcome 
or  modifv  the  damage  as  the  result  of  the  intracranial 
hemorrhage?  A  I  answered  that  question,  Mr.  Welch. 
Q  The  answer  is  still  “No”?  A  Yes,  sir. 

970  Q  What  is  an  episiotomy?  A  It  is  an  incision 
into  the  perineal  body,  the  muscles  of  the  mother’s 

vaginal  outlet  to  provide  room  for  delivery  of  the  child’s 
head,  principally. 

Q  Did  Mrs.  Marshall  need  any  episiotomy  in  this 
case? 

#  #  *  * 

A  I  would  say  no.  I  have  never  examined  Mrs.  Mar¬ 
shall  but  I  would  say  no  because,  if  she  had  needed  an 
episiotomy,  then  she  would  have  suffered  lacerations 
from  the  birth  of  this  child. 

Q  She  did  suffer  no  lacerations?  A  She  did  suffer 
no  lacerations. 

Q  Will  you  tell  us  why  an  episiotomy  is  done  and  who 
decides  whether  it  should  be  done?  A  The  obstetrician. 
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at  the  time  of  delivery,  decides  whether  he  has  sufficient 
room  to  deliver  the  child’s  head  without  the  mother  suf¬ 
fering;  lacerations  and  if,  in  his  judgment,  he  feels  that 
the  mother  is  going  to  tear  then  it  is  very  much  better  to 
sew  up  a  clean  scissors  incision  than  a  jagged  tear. 

Q  And  in  the  case  of  a  premature  baby  when  the 
baby  is  delivered  from  the  mother  without  any  tearing 
and  laceration,  is  it  self-evident  that  an  episiotomy 

971  was  not  necessary?  A  I  should  think  so. 

Q  To  your  knowledge.  Doctor,  is  there  any  record 
sheet  of  any  kind  missing  from  this  Garfield  Hospital 
record  in  the  case  of  Lucy  Marshall?  A  Not  to  my 
knowledge. 

Q  T  show  you  a  sheet  in  the  record  that  is  called  the 
“Progress  Record,  Form  37”,  and  ask  you  if  there  are 
any  notations  thereon  in  your  handwriting?  A  Yes, 
there  is. 

Q  Will  you  point  it  out?  A  This  one  (indicating). 

Q  It  is  under  the  date  of  1-21-47?  A  That  is  correct. 

Q  There  are  no  notations  here  on  1-7-47 ;  l-S-47 ;  1-9-47 
and  so  on  down  to  and  including  a  notation  of  1-22-47. 
You  see  that?  A  Yes,  sir. 

Q  TVho  made  out  the  sheet  that  follows,  being  “prog¬ 
ress  Notes,  Form  No.  37”?  A  That  is  my  handwriting 
and  signed  by  me. 

Q  And  on  that,  there  appear  three  entries?  A  Yes, 
sir. 

Q  One  of  1-24-47;  correct?  A  Yes,  sir. 

972  Q  Will  you  read  it,  please?  A  (Reading:) 
“General  condition  good.  Fundus  firm.  Lochia 

normal.  No  complaint. 

“1-27.  Having  an  uncomplicated  puerperium.  Not 
nursing  and  breast  is  soft.” 

That  is  initialled  with  my  initials. 

Q  1-29?  A  “Discharged  in  good  condition.”  Signed 
with  my  name. 

Q  That  is  the  sheet  immediately  following  the  prog¬ 
ress  record  I  referred  to,  isn’t  it?  A  Yes,  sir. 
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Q  And  at  the  time  you  made  this  out  and  placed  it  in 
the  record,  was  there  any  other  sheet  there  which  is  not 
there  now  with  reference  to  the  progress  record,  I  am 
talking  about?  A  Mr.  Welch,  it  is  quite  apparent  that  I 
got  this  sheet  myself.  I  made  this  sheet  out.  I  went  to 
the  file  and  got  the  sheet  out  for  the  purpose  of  making 
these  notes  on  it. 

If  there  had  been  another  sheet  with  some  empty  space 
on  it,  I  simply  would  have  followed  along  behind  it- 
There  was  no  sense  in  putting  this  on  a  separate  sheet — 

•  #  *  # 

973  Q  The  progress  sheet,  which  contains  three  no¬ 
tations  in  your  handwriting,  is  a  fresh  sheet  that 

you  got  in  order  to  make  these  entries,  is  that  correct? 
A  That  is  correct,  yes,  sir. 

Q  When  did  you  make  those  entries?  A  Well,  they 
could  have  been  made  at  any  time  during  Mrs.  Marshall’s 
stay  though  they  are  dated  in  this  manner.  It  doesn’t 
necessarily  mean  that  those  notations  were  made  at  that 
time.  They  may  all  have  been  made  at  the  time  of  her 
discharge.  We  are  not  always  able  to  make  notes  on  the 
day  that  we  see  the  patients  because  of  the  rush  of  other 
circumstances  and  because  the  American  College  of  Sur¬ 
geons  and  the  American  Medical  Association  like  to  have 
at  least  one  and  preferably  three  puerperium  period  notes 
on  each  patient,  when  we  make  these  notes,  we  note  down 
the  observations  we  have  made  during  the  entire  puer¬ 
perium  period.  I  would  say,  from  the  change  of  my 
handwriting,  they  were  written  on  different  days. 

•  *  *  * 

Q  The  point  we  are  getting  at  is  this:  Was  there  a 
sheet  in  this  record  having  any  progress  notations  as  of 
January  23,  1947,  in  this  record  at  the  time  you 

974  made  out  the  three  notations  you  have  just  testi¬ 
fied  to?  A  In  my  opinion,  there  were  not. 

•  •  *  * 
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979  Q  Dr.  O’Donnell,  *  *  *  On  the  summary  ob¬ 
stetrical  sheet,  there  appear  certain  notations,  and 

1  ask  you  if  any  of  those  are  in  your  handwriting?  A 
Yes,  sir. 

Q  Will  you  read  to  me  what  is  in  your  handwriting? 
A  (Reading:)  ‘“Position  of  the  baby — LOA.” 

“Method  of  delivery — spontaneous. 

“Other  procedure,  operations — none. 

“Time — January  23,  1947 — 2  p.m.” 

Q  When  did  you  make  these  entries  that  you  have 
referred  to  on  this  summarv  sheet?  A  After  the  babv 
was  born. 

#  «  •  # 

980  Q  I  am  about  to  read  as  part  of  my  question — 
so  the  record  will  be  clear — from  pages  5  and  6 

of  the  deposition  of  Dr.  Louis  M.  Heilman  taken  on  June 
5,  1950. 

“Doctor,  assuming  that  an  expectant  mother  was  ad¬ 
mitted  to  a  maternity  ward  of  a  hospital  with  the  uterine 
membranes  known  to  be  ruptured;  with  the  hospital  fully 
acknowledging  the  probabilities  of  a  premature  delivery 
of  the  infant  because  of  regular  administrations  of  sub¬ 
stances  designed  to  continue  uterine  containment  of  the 
baby ; 

That  on  January  23,  1947,  labor  commenced  at  2  p.  m. 
which  progressed  regularly,  without  retardation,  through 
the  balance  of  the  day  until  at  5:30  p.  m.  when  labor 
pains  were  in  5-minute  intervals,  reducing  to  3  to  5- 
minute  intervals  at  7 :30  p.  m.  and  2  or  3-minute  intervals 
at  9  p.  m. ; 

That  instead  of  relenting,  the  labor  pains  came  with 
greater  frequency  until  at  9:30  p.  m.  they  were  down  to 

2  to  3-minutes  and  a  matter  of  40  to  70  seconds  in  dura¬ 
tion  and  at  10:15  p.  m.  had  progressed  to  continuous 
wave-like  contractions; 

I  ask  you  to  assume  these  circumstances  that  I  have 
read  and  I  ask  you  to  take  into  consideration  the  facts 
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concerning  Mrs.  Marshall’s  case  during  the  entire  day  of 
January  23,  1947; 

9S1  I  ask  you  to  take  into  consideration  the  record 
with  respect  to*  the  nursing  procedures  provided  by 
Garfield  Hospital  for  the  care  and  attention  of  Mrs. 
Marshall ; 

I  ask  vou  to  take  into  consideration  also  the  visits,  the 
examinations  and  the  conduct  of  Dr.  Irani,  the  resident 
physician ; 

I  ask  you  to  take  into  consideration  the  elements  dis¬ 
closed  on  the  record  with  respect  to  the  progress  of  Mrs. 
Marshall’s  labor  between  the  hours  of  10  o’clock  and 
11 :20,  the  time  the  baby  was  born ; 

I  ask  you  to  take  into  consideration  the  record  and  the 
testimony  you  have  heard,  including  Mrs.  Marshall’s 
testimony,  with  respect  to  the  course  of  events  from  11 
o’clock  or  shortly  thereafter  11  o’clock  when  there  was  a 
bloody  show  and  the  head  of  the  babv  proceeded  from  the 
uterus  into  the  perineal  canal  up  to  the  time  that  she  was 
transported  to  the  delivery  room  and  up  to  and  including 
the  actual  birth  of  the  baby; 

Based  upon  all  of  that,  including  what  I  read  from  the 
deposition  of  Dr.  Heilman,  can  you  give  the  Court  and 
jury  an  opinion  as  to  what  caused  or  what  is  the  cause 
of  brain  damage  or  brain  injury  or  brain  condition  of  the 
baby,  Noel,  as  it  has  been  disclosed  and  as  you  know  it  to 
be  at  this  time?  A  Mr.  Welch,  my  opinion  is 
982  that  these  circumstances  which  vou  have  related 
have  nothing  to  do  with  this  child’s  condition  at 
this  time. 

Q  Can  you  give  an  opinion  as  to  what  is  the  cause  of 
the  child’s  condition?  A  I  would  have  to  agree  with 
the  testimony  of  Dr.  Lambros  in  this  case  and  the  testi¬ 
mony  of  Dr.  Price.  I  feel  that  this  baby  has  a  develop¬ 
mental  defect. 

*  *  #  • 
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956  MR.  KEANE:  My  objection  is  he  is  putting  to 
the  witness  a  question  and  assuming  the  existence 

of  a  fact  that  has  not  been  established  at  trial  but  just 
the  contrary.  Dr.  Lambros  testified  that  there  were  no 
defects  or  evidence  of  defects  that  would  support  the 
question  Mr.  Welch  put  to  the  witness. 

#  «  #  * 

THE  COURT:  Is  the  question  completed? 

MR.  WELCH:  No. 

THE  COURT:  Complete  the  question. 

MR.  WELCH  (continuing) :  When  you  say  you  are 
inclined  to  agree  with  the  opinion  stated  by  Dr.  Lambros 
with  respect  to  congenital  or  developmental  de- 

957  fects,  in  layman’s  language,  does  your  testimony 
mean  that  even  before  labor  began  in  Mrs.  Mar¬ 
shall  with  reference  to  the  premature  delivery,  the  de¬ 
fectiveness  within  the  baby’s  brain,  whatever  it  may  be, 
was  present  and  the  course  of  labor  and  the  circum¬ 
stances  of  the  delivery  have  nothing  to  do  with  this 
baby’s  present  defective  condition? 

MR.  KEANE :  We  object,  Your  Honor. 

THE  COURT:  Overruled. 

THE  WITNESS:  That  is  my  opinion,  Mr.  Welch. 

•  #  •  * 

Q  Dr.  O’Donnell,  taking  into  consideration  the  facts 
that  have  been  related,  can  you  tell  the  Court  and  jury 
whether  the  care  and  attention  administered  by  Garfield 
Hospital  employees  in  this  case,  taking  into  considera¬ 
tion  the  brief  period  of  the  actual  second  stage  of  labor 
and  the  precipitous  delivery  that  did  occur,  were  those 
services  rendered  by  the  hospital  in  keeping  with  good 
customary  standards  of  hospital  practice,  nursing,  intern 
and  resident  physician’s  care  and  attention  in  the  Dis¬ 
trict  of  Columbia  in  1947? 

•  •  •  • 
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THE  WITNESS :  In  my  opinion,  yes. 

*  •  •  * 

988  C ross  Examination 

BY  MR.  KEANE: 

Q  Dr.  O’Donnell,  before  I  go  into  my  scheduled  cross- 
examination,  I  am  going  to  ask  a  few  questions  in  re¬ 
gard  to  the  last  discussion  so  that  it  will  appear  in  the 
record  in  sequence. 

Do  you  recall  Dr.  Lambros  being  asked  this  question 
by  Mr.  Welch  and  giving  this  answer: 

“Do  you  tell  the  jury  that,  in  your  opinion,  in  this 
case  this  child  was  damaged  before  labor  even  began? 

“A  No;  I  cannot  make  that  statement  either.  I  say 
there  is  a  high  probability  of  premature  children  having 
some  defect  in  their  physical  structure.  I  cannot  say 
that  Noel  had  such  defect  because,  as  I  stated,  there  are 
other  possibilities  that  may  cause  prematurity.” 

Do  you  agree  with  the  answer  to  that  question? 

A  You  will  have  to  read  that  again.  You  asked  me 
first  if  I  remembered  Dr.  Lambros  stating  that. 

Q  Do  you?  A  I  do  remember  him  saying  that,  yes. 

Q  Do  you  want  me  to  read  it  over?  A  Then  you 
asked  me  the  second  time  if  I  agreed  with  what  he  said, 
and  I  was  listening  more  to  the  general  context 
9S9  than  to  the  specific  context  of  what  you  were  read¬ 
ing 

“'ft. 

*  #  •  • 

THE  WITNESS:  No,  I  do  not. 

BY  MR.  KEANE: 

Q  You  disagree  with  Dr.  Lambros  in  that  respect? 
A  I  do. 

Q  Doctor,  if  Noel,  instead  of  coming  out  of  the  uterus 
its  length,  which  T  understand  to  be  17  inches,  it  had 
gone  off  the  table  on  the  floor  and  hit  its  head,  would 
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you  express  the  same  opinion  that  you  expressed  today 
that  the  defect  would  be  in  the  mother  and  father? 

MR.  WELCH:  If  the  Court  please,  I  object.  I  think 
it  is  perfectly  evident  that  the  circumstances  are  not 
remotely  alike  and,  to  interrogate  him  with  respect  to 
that  would  justify  me  in  going  along  and  asking  if  some¬ 
body  let  her  roll  down  the  stairs  and  her  head  bumped 
three  times  or  if  somebody  made  a  mistake  with  the 
forceps  and  hit  her  on  the  head  instead  of  squeezing 
the  head — 

MR.  KEANE :  With  a  little  latitude  for  cross-exami¬ 
nation. 

MR.  WELCH:  Yes,  a  little  latitude  but  not  several 
acres. 

THE  COURT:  I  think  that  goes  beyond  the 
990  issues.  The  objection  is  sustained. 

•  *  #  # 

Q  Doctor,  you  give  no  consequence  at  all  to  the  thump 
on  the  head?  A  I  do  not. 

Q  Although  you  were  not  there  to  witness  the  thump? 

#  #  •  • 

THE  WITNESS:  That  is  correct. 

*  •  *  • 

Q  And  you  were  not  there  to  witness  the  bulging  of 
the  perineum  when  she  was  in  the  ward  room?  A  No. 

Q  And  you  wouldn’t  give  any  consequence — 

MR.  WELCH:  If  the  Court  please,  that  is  argumen¬ 
tative. 

MR.  KEANE :  I  will  amend  the  question. 

•  •  •  • 

Q  Do  you  give  any  significance  to  the  fact  that  the 
perineum  was  bulging  while  she  was  waiting  in 
the  ward  room?  A  No. 

Q  Mr.  Schmelzer,  in  testifying,  said  you  helped 
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prepare  the  answers  to  the  interrogatories,  is  that  cor¬ 
rect?  A  I  obtained  some  statistics  for  him  only. 

Q  You  were  connected  with  the  hospital  when  these 
were  submitted  and  answered?  A  Yes. 

Q  Question  19,  the  hospital  was  asked  this  question: 

“If  your  answer  to  19  is  that  brain  injuries  did  occur, 
state  whether  or  not  your  records  disclose  if  any  of  these 
brain  injuries  resulted  from  the  force  of  muscular  con¬ 
tractions  of  the  uterus  upon  premature  presentations?” 

And  the  answer  was: 

“impossible  to  answer.” 

Did  you  assist  in  preparing  that  answer  or  give  any 
medical  opinions  in  support  of  that  answer?  A  That 
is  such  a  broad  general  question — 

Q  Just  answer  the  question.  A  I  can’t — 

Q  Did  you  aid  in  the  preparation  of  that  answer  by 
giving  medical  opinions  to  Mr.  Schmelzer?  A  Yes. 

Q  If  it  is  impossible  to  tell  about  muscular  contrac¬ 
tions,  how  do  you  deem  it  possible  to  tell  about 
992  congenital  defects?  A  I  tried  to  answer  that  a 
minute  ago  and  you  wouldn’t  let  me. 

That  question  in  that  questionnaire  is  so  broad,  it 
covers  such  a  wide  territory  that  no  one  can  answer 
that  question. 

Q  Is  that  your  answer?  A  Yes. 

Q  Doctor,  Dr.  Parker  is  an  associate  of  yours,  is  he 
not?  A  Yes. 

Q  And  he  made  this  notation  on  it — I  beg  your  par¬ 
don.  Dr.  Price  made  this  answer: 

“No  evidence  of  congenital  defects,”  did  he  not?  A 
Yes. 

Q  What  would  that  mean?  A  That  would  mean  a 
hair  lip;  multiple  fingers;  cleft  palate;  congenital  heart 
disease  and  so  forth. 

Q  And  congenital  intracranial  hemorrhage,  would  it 
not?  A  It  would  not. 

Q  Everything  else  but  that?  A  Everything  else  but 
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that.  That  is  something  that  he  cannot  see,  Mr. 
Keane. 

993  Q  Can  lie  see  the  heart?  A  He  can  hear  the 
heart. 

Q  Do  you  feel  conscientiously  of  the  opinion  that 
proper  procedures  were  followed  in  this  particular  case? 

•  •  •  • 

THE  WITNESS:  I  do. 

•  •  #  * 

995  Q  What  is  your  present  title  at  Garfield  Me¬ 
morial  Hospital?  A  I  am  Chief  of  the  Obstetri¬ 
cal  Service. 

Q  What  does  that  office  consist  of?  What  are  the 
duties  that  you  perform  in  that  capacity? 

•  •  #  • 

A  The  obstetrical  staff  of  a  hospital  consists  of 

twelve  men  on  the  obstetrical  side.  There  are  four  senior 
attendings.  There  are  four  attendings  and  four  asso¬ 
ciate  attendings. 

We  have  regular  monthly  meetings,  not  only  in  the 
Department  of  Obstetrics  but  also  in  the  Department  of 
Gynecology  which  also  has  a  similar  setup.  Those 

996  meetings  are  presided  over  by  me  and,  in  those 
meetings,  we  decide  broad  general  policies  of  the 

administration  of  the  Department. 

During  the  interim  between  those  meetings  from  one 
month  to  the  other,  administrative  details  within  the 
department,  variations  in  technique,  are  brought  directly 
to  me  and  I  make  a  temporary  decision  on  them  until 
the  next  meeting  when  they  are  presented  to  the  entire 
staff  for  their  approval. 

•  •  *  • 

997  Q  Are  the  recommendations  in  writing?  A 
They  are  in  the  minutes. 

♦  •  •  • 
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Q  The  doctors  who  have  privileges  at  Garfield,  are 
thev  not  furnished  with  some  information  as  to  the 
techniques  that  your  committee  has  approved?  A  Not 
the  doctors.  The  techniques,  in  so  far  as  what  solutions 
to  use  and  so  on,  w^e  then  advise  the  supervisor  of  the 
delivery  room  what  she  shall  do;  whether  she  shall  use 
Zepfiran  or  whether  she  shall  use  Lysol  or  whether  she 
shall  use  sterile  water  or  whether  she  shall  use  bichloride 
of  mercury  or  what,  in  the  basins. 

998  Q  Is  that  information  given  to  her  orally?  A 
It  is  given  to  her  verbally. 

Q  And  each  time  a  new  employee  comes  in,  it  has  to 
be  repeated  verbally,  doesn’t  it?  A  A  new  employee — 
it  is  repeated  to  the  supervisor  and  she  takes  it  to  her 
nurses. 

Q  Doctor,  isn’t  it  a  fact  that  all  of  this  material  is 
prepared  in  writing  and  submitted  to  the  physicians 
who  have  privileges  and  submitted  to  the  teaching  staff 
of  the  Garfield  Training  School?  A  That  is  not  a  fact, 
Mr.  Keane. 

•  #  •  * 

Q  You  tell  me  that  your  committees  prescribe  proce¬ 
dures,  approve  techniques  and  approve  procedures 

999  and  they  are  reported  up  the  line  to  the  Board  of 
Governors  and  included  in  the  minutes.  Then  you 

tell  me  that  that  is  not  reduced  to  a  booklet  or  to  any 
mimeographed  sheet  or  any  printed  sheet  for  distribu¬ 
tion  to  doctors  that  come  into  the  hospital  to  practice 
their  profession.  A  Those  things  that  have  to  do  with 
somebody  else’s  practice  or  with  the  general  practice, 
those  things  that  have  to  do  with  the  limitations  of  what 
a  general  practitioner  may  do  in  the  hospital  are  posted 
on  the  bulletin  board. 

Q  In  writing?  A  In  writing. 

Q  What  do  you  call  that?  A  What  do  I  call  that? 

Q  What  do  you  call  the  thing  that  is  posted  on  the 
bulletin  board?  A  It  is  a  typewritten  sheet  of  paper 
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that  states  that  certain  people  may  do  certain  tilings. 

Q  And  certain  things  they  may  not  do?  A  That  is 
correct. 

#  #  #  * 

1000  Q  Can  you  tell  us  briefly  what  would  be  on 
that  bulletin?  A  Well,  there  has  just  been  a 

brand  new  one  posted  and  it  states  that  those  members 
of  the  courtesy  staff  who  have  what  we  speak  of  as  one 
privileges,  which  means  normal  obstetrics  only,  are  re¬ 
quired  to  secure  consultation  from  some  member  of  the 
attending  staff  or  some  qualified  consultant  in  certain 
abnormal  conditions  in  pregnancy  such  as  hemorrhages, 
eclampsia,  that  is,  convulsions;  breach  deliveries.  It  lists 
a  whole  number  of  things  that  we  do  not  consider  that 
general  practitoners  are  competent  to  handle  so  that,  in 
the  interests  of  the  patient,  we  forbid  them  to  do  those 
things  in  our  hospital. 

1001  Q  Would  you  forbid  a  general  practioner  from 
administering  a  caudal  anesthesia?  A  We  cer- 

tainlv  would. 

Q  That  is  a  specialty?  A  That  is  a  specialty.  We 
have  an  anesthesia  department,  as  I  explained. 

Q  It  is  a  technical —  A  A  caudal  is  very  technical. 
Q  It  takes  quite  a  while  to  learn  the  technique?  A 
It  does. 

Q  So,  therefore,  you  have  a  special  department  to 
handle  those  difficult  techniques  such  as  that?  A  All 
anesthetic  techniques. 

Q  You  testified  on  direct  examination.  Doctor,  that 
vou  talked  to  Dr.  Irani  onlv  once  on  the  evening  of 
.Tanuarv  23  and  that  was  about  9  o’clock.  Do  vou  recall 

V  * 

that  statement?  A  Yes. 

Q  What  did  he  say,  Doctor?  A  T  can’t  quote  Dr. 
Irani  verbatim. 

Q  No,  in  substance.  A  In  substance,  he  told  me 
that  Mrs.  Marshall  was  having  mild  irregular  cramps 
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and  he  had  done  a  rectal  and  she  was  undilated. 

1002  Q  You  were  at  home  readily  available?  A  I 
was  at  home  readily  available. 

Q  If  there  had  been  any  different  type  of  report  that 
required  your  presence,  you  could  have  gotten  there 
quite  speedily,  could  you  not?  A  Yes. 

Q  How  long  would  you  say  it  takes  you  to  come  from 
your  home  to  the  hospital?  A  Well,  I  think  it  has  al¬ 
ready  been  shown  in  testimony  that  I  was  there  20  min¬ 
utes  after  this  baby  was  born  which  means  sometime, 
about  5  minutes  after  the  baby  was  born  I  was  called 
so  that  it  took  me  approximately  12  minutes  to  get 
dressed  and  to  get  to  the  hospital,  which  is  5  miles  away. 

Q  How  far  away?  A  Five  miles. 

Q  So  if  you  had  been  called  at  10  o’clock,  you  would 
have  been  there  at  10  after  10  or  15  after  10?  A  Well, 
sav  20. 

Q  And  I  presume  from  your  direct  examination  that 
you  never  talked  to  Nurse  Johnson  on  this  particular 
evening?  A  No,  I  did  not. 

•  #  #  • 

1003  Q  Doctor,  you  heard  Nurse  Johnson  testify,  did 
you  not?  A  I  did. 

Q  And  you  heard  her  relate  the  events  which  were 
taking  place  at  around  10:15  p.  m.,  did  you  not?  A  Yes. 

Q  If  that  information  had  been  made  available  to 
you,  would  you  not  have  been  on  your  way  to  the  hos¬ 
pital?  A  Yes,  I  would. 

Q  Doctor,  in  your  medical  opinion  and  in  the  light  of 
what  happened  after  10:15  p.  m.,  would  you  say  that 
someone  bad  failed  to  properly  evaluate  the  situation 
existing  in  respect  to  Mrs.  Marshall  at  around  this  time? 
A  Well,  Mr.  Keane,  you  are  talking  about  a  selection 
of  choice  and  I  cannot  speak  for  somebody  else’s  choice 
under  a  given  set  of  circumstances. 

Q  I  said  in  the  light  of  what  happened  after  10:15 
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p.  m.,  would  you  say,  in  your  medical  opinion,  that  some¬ 
one  had  failed  to  properly  evaluate  the  situation  existing 
at  that  time  with  respect  to  Mrs.  Marshall?  A  I 

1004  think  that  is  true. 

Q  They  failed  to?  A  Properly  evaluate. 

Q  Doctor,  in  testifying  with  respect  to  vitamin  K  and 
caudal  anesthesia,  forceps  and  related  matters,  were  you 
relying  solely  upon  your  own  opinion  or,  in  respect  to 
these  matters,  do  you  also  rely  upon  known  medical  au¬ 
thorities  such  as  you  said,  Edith  Potter  and  some  others? 
A  Of  course. 

Q  in  other  words,  you  feci  that  your  medical  opinion 
expressed  on  the  witness  stand  in  this  case  is  in  con¬ 
formity  with  recognized  medical  authorities?  A  I  do. 

Q  What  authorities  do  you  have  reference  to,  Doctor? 
A  Mr.  Keane,  there  is  voluminous  literature  in  ob¬ 
stetrics. 

Q  Aren’t  there  two  or  three  outstanding  ones?  A 
Outstanding  authorities — in  what  particular  line? 

Q  Obstetrics.  A  In  obstetrics — I  wouldn’t  say  there 
are  two  or  three.  I  would  say  there  are  possibly  150. 

Q  May  I  ask  you  this  question:  Which  of  the  150 
do  you  refer  to  more  often?  A  1  don’t  often  read  text¬ 
books  at  this  point  in  my  existence. 

1005  Q  I  am  not  speaking  of  textbooks.  I  am  speak¬ 
ing  of  the  treatises  on  the  practice  of  modern  day 

obstetrics.  A  I  try  to  read  all  of  the  literature  on  ob¬ 
stetrics  or  as  much  of  it  as  I  can. 

O  Which  particular  medical  authority  do  you  rely 
upon  in  support  of  the  opinions  you  expressed  here  yes¬ 
terday  and  today?  A  I  rely  on  my  own  opinions  here. 

Q  I  thought  you  said  a  moment  ago  you  supported 
them  also  by  recognized  obstetrical  authorities.  A  I 
did  say  I  supported  them  by  recognized  obstetrical  au¬ 
thorities. 

Q  Which  ones  do  you  rely  upon,  Doctor?  A  We  are 
going  around  in  circles  here,  Mr.  Keane. 
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I  have  already  said  I  rely  on  the  concensus  of  opinion 
in  all  of  the  medical  literature.  We  have  a  book  which 
is  published  once  a  year  called  the  “Year  Book  of  Ob¬ 
stetrics”  which  is  an  obstetrician’s  bible.  At  the  end  of 
the  year,  all  of  the  noteworthy  papers,  not  in  the  coun¬ 
try  or  in  the  city  but  in  the  world,  are  briefed  in  that 
book. 

Q  That  is  it,  isn’t  it,  Doctor  (indicating)?  A  That 
is  it.  May  I  go  on? 

Q  Yes,  please.  A  We  all  try  to  read  through 

1006  that  book  very  thoroughly  which  gives  a  brief  con¬ 
census  of  the  papers  that  have  been  published  dur¬ 
ing  the  year  and  very  often  editorial  comment  following 
those  briefs.  If  there  is  anything  that  I  am  particularly 
interested  in,  then  I  know  where  to  get  the  original  ar- 
itcle  so  that  I  can  go  into  it  most  fully. 

Q  This  book  is  published  by  Dr.  J.  P.  Greenhill? 
A  Edited  by  him. 

Q  And  he  is  considered  the  outstanding  authority  in 
the  United  States  on  obstetrics,  is  he  not?  A  I  would 
not  say  so. 

Q  One  of  them?  A  I  would  say  he  is  one  of  them. 
Actually,  Dr.  Greenhill  is  more  a  gynecologist  than  an 
obstetrician.  During  the  years  he  was  alive,  Dr.  DeLee 
edited  this  from  the  obstetrical  standpoint  and,  after  Dr. 
DeLee  died,  Dr.  Greenhill  took  upon  himself  the  chore 
of  editing  the  entire  volume. 

0  Doctor,  I  am  going  to  read  from  the  Year  Book  of 
Obstetrics  and  Gvnecologv  for  the  vear  1948  and  I  am 
going  to  ask  you  whether  or  not,  in  your  medical  opinion, 
you  agree  or  disagree  with  this  statement — 

MR.  WELCH :  If  the  Court  please,  I  object  to  reading 
an  isolated  page  or  isolated  paragraph  or  isolated  sen¬ 
tences  out  of  a  year  book  that  is  a  compendium,  an 
analysis,  perhaps,  of  varying  opinions  of  different 

1007  men  in  different  parts  of  the  United  States  with 
respect  to  a  subject.  That  is  worse  hearsay  than 

reading  one  man’s  opinion. 
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#  *  #  • 

THE  COURT:  If  this  Year  Book  comes  within  the 
designation  in  the  case  cited,  namely,  Riley  v.  Pinkus, 
70  Supreme  Court  Report,  Xo.  2,  at  page  110,  it  would 
seem  that  the  observation  and  the  opinion  with  respect 
to  the  admissibility  or  the  use  of  it  on  cross-examination 
would  be  pertinent. 

*  •  #  # 

MR.  WELCH:  Also  that  the  doctor  specifically  said, 
“I  do  not  base  my  opinion  on  anybody  else’s  opinion. 
This  is  my  opinion.  I  substantiate  it  by  my  knowl- 

1008  edge  of  the  predominance  of  authorities.’ ’ 

*  *  #  * 

THE  COURT:  I  will  permit  the  answer. 

#  *  *  * 

Q  I  will  read  it  slowly,  Doctor.  At  page  237,  the 
Year  Book  of  Obstetrics  and  Gynecology,  194S: 

“Physicians  must  remember  that  development  of  cere¬ 
bral  hemorrhage  in  premature  babies  is  a  grave  danger 
and  that  such  babies  are  adversely  affected  by  analgesic 
drugs.  Therefore,  unusual  skill  must  be  exercised  in  de¬ 
livering  tiny  babies;  the  less  analgesia  and  anesthesia 
given  the  mother  the  better  are  the  baby’s  chances.  When 
I  deliver  a  premature  baby  I  nearly  always  perform  an 
episiotomy  to  prevent  undue  pressure  on  the  baby’s 

1009  head.  Tt  is  advisable  to  give  vitamin  K  to  the 
mother  during  the  first  stage  of  labor  and  to  the 

baby  after  birth.” 

Do  vou  airree  or  disagree  with  that  statement?  A  In 
its  entirety,  I  disagree  with  it. 

Q  On  page  241  there  is  this  statement: 

“Tn  any  case  of  difficult  labor,  vitamin  K  should  be 
given  prophylacticallv  to  the  mother  during  labor  and  to 
the  infant  the  first  four  days  of  life.  Lumbar  puncture 
is  a  useful  therapeutic  procedure  to  reduce  intracranial 
tension.  Tf  cyanosis  is  present,  oxygen  is  a  prime  neces- 
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sity.  General  supportive  therapy  by  means  of  sedatives, 
fluids  and  adequate  nutrition  must  be  given.” 

Do  you  agree  with  that?  A  I  agree  with  that. 

Q  1  read  from  page  255,  Doctor: 

‘‘Birth  injuries — including  asphyxia,  hemorrhage  into 
the  brain  and  elsewhere,  paralysis,  fractures,  distortions 
and  injuries  to  the  viscera — must  be  prevented.  Whereas 
a  few  of  these  occur  in  spontaneous  unassisted  labor,  the 
vast  majority  result  from  lack  of  skill,  poor  judgment, 
haste,  injudicious  use  of  analgesia  and  anesthesia  and 
deliberate  carelessness  and  disregard  for  human  life.” 

Do  vou  agree  with  that?  A  Mav  I  look  at 

1010  that  a  minute,  please? 

Q  Certainly,  Doctor.  A  I  agree  with  that 
statement,  Mr.  Keane,  but  I  don’t  think  it  has  anything 
to  do  with  the  case  under  trial  in  this  court. 

♦  #  #  • 

Q  Irrespective  of  the  fact  there  was  no  evidence  of 
care  given  Noel —  A  I  don’t  agree  that  Noel  was  born 
without  care. 

Q  What  care  was  she  given,  Doctor?  A  She  was 
given  expert  nursing  service. 

#  •  #  * 

1011  Q  Doctor,  you  referred  to  Edith  Potter,  M.  D., 
in  your  direct  examination,  in  support  of  the  state¬ 
ment  you  made  concerning  vitamin  K.  A  That  is  cor¬ 
rect. 

Q  You  have  never  read  that  entire  paper,  have  you? 
A  The  entire  paper?  No,  I  have  not. 

Q  In  fact,  you  got  your  statement  out  of  this  book  at 
page  296,  did  you  not?  A  I  did  not. 

Q  Have  you  ever  seen  this  book?  A  I  have  seen 
that  book,  yes. 

Q  Where  did  you  procure  the  statement  of  Dr.  Pot¬ 
ter?  A  I  procured  it  from  an  extract — I  don’t  want  to 
say  “extract”.  What  is  the  word  I  am  looking  for? — 
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A  briefing  of  Edith  Potter’s  original  article,  which  ap¬ 
peared  in  the  Yearbook  of  1946. 

Q  You  are  familiar  with  this  book  published  by  the 
United  States  Government,  aren’t  you?  A  I  am  fa¬ 
miliar  with  it. 

Q  And  that  refers  to  Edith  Potter,  does  it  not?  A 
That  refers  to  hundreds  of  authors. 

*  •  •  • 

Q  Doctor,  I  am  going  to  read  a  statement  from  page 
296,  from  the  book  entitled  ‘‘Premature  Infants — 

1012  A  Manual  for  Physicians”,  published  by  the  Fed¬ 
eral  Security  Agency,  Social  Security  Administra- 

tion,  United  States  Government: 

“Waddell  and  Whitehead,  who  believe  that  vitamin  K 
decreases  the  incidence  of  hemorrhagic  disease,  and  San¬ 
ford  and  his  associates  and  Potter,  who  found  no  evi¬ 
dence  of  such  decrease,  agree  that  prophylactic  adminis¬ 
tration  of  vitamin  K  has  not  lowered  neonatal  mortality 
rates.” — 

•  *  *  • 

“Lehmann,  however,  reported  from  Goteborg,  Sweden, 
that  deaths  from  all  types  of  hemorrhage  between  the 
second  and  eighth  day  among  17,740  full-term  infants 
from  1934  to  1940,  when  no  vitamin  K  was  given,  num¬ 
bered  34,  compared  with  six  among  3,250  full-term  in¬ 
fants  in  1940-43,  when  vitamin  K  was  given.  He  con¬ 
siders  this  difference  statistically  significant  and  calcu¬ 
lates  that  the  routine  administration  of  vitamin  K 

1013  saved  1.6  full-term  infants  per  1,000  so  treated. 

“Tn  view  of  the  conflicting  evidence  and  the  high 
incidence  of  hemorrhage  among  premature  infants  it 
seems  wise,  in  order  to  be  on  the  safe  side,  to  give 
vitamin  K  to  pregnant  women  and  to  all  premature  in¬ 
fants. 

“The  prophylactic  doses  of  vitamin  K  recommended 
by  Heilman  are  as  follows: 
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“To  the  pregnant  woman. — During  the  last  two  weeks 
of  pregnancy,  1-mg.  tablet  per  day.  (‘This  could  well 
be  extended  to  the  last  two  months  in  view  of  the  pos¬ 
sibility  of  premature  labor.’)  On  admission  in  labor  or 
shortly  before  labor,  if  previously  untreated,  4.8-mg. 
intramuscularly,  repeated  every  24  hours  until  delivery. 

“To  the  premature  infant. — 2.4-mg.  intramuscularly  in 
all  cases. 

“(Personal  communications  from  L.  M.  Heilman,  M.  D., 
Department  of  Obstetrics,  Johns  Hopkins  Hospital,  Oc¬ 
tober  8,  1947,  and  November  10,  1947.-” 

Do  you  agree  or  disagree  with  that  statement?  A  I 
disagree  with  that  statement  in  its  entirety,  Mr.  Keane; 
I  certainly  do. 

•  *  #  • 

1014  Q  Do  you  have  Titus  on  “Management  of  Ob¬ 
stetric  Difficulties”  in  your  office?  A  No,  I  do 

not. 

Q  Have  you  ever  used  it?  A  I  have  read  that  book, 
yes. 

Q  The  title  of  the  book  is  “Management  of  Obstetric 
Difficulties”,  by  Paul  Titus,  M.  D.,  and  I  want  to  read 
from  it. 

MR.  WELCH:  Same  objection. 

•  *  *  # 

Q  “Vitamin  K  should  be  administered  to  the  mother 
early  in  a  premature  labor  in  order  to  obtain  its  effect 
on  the  infant.  The  reason  for  this  is,  as  described  in  an 
earlier  chapter,  that  premature  infants  are  more  liable  to 
have  intracranial  hemorrhage  than  full-term  infants,  and 
their  prothrombin  rates  should,  therefore,  be  improved 
by  the  administration  of  vitamin  K  to  the  mother  for 
transmission  through  the  placental  circulation.” 

Do  you  agree  with  that,  Doctor?  A  Again,  I 

1015  must  say  no,  in  its  entirety.  I  testified  yesterday 
to  the  fact,  Mr.  Keane,  that  I  gave  vitamin  K  to 
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my  babies,  not  as  Dr.  Heilman  has  described  it,  but 
during  labor,  if  they  are  in  the  hospital  in  time,  and 
always  to  the  baby  after  the  baby  is  born.  I  not  only 
give  it  24  hours,  I  give  it  every  six  hours  each  patient 
is  in  labor,  and  I  don’t  give  the  patient  2.4  milligrams 
but  1  give  4.8  milligrams  of  liykinone  at  date  of  birth. 

If  it  has  been  a  difficult  birth,  I  order,  until  the  pedia¬ 
trician  has  been  able  to  see  that  child,  “Repeat  hykinone 
every  six  hours  for  four  doses.” 

Q  So  you  agree  with  the  principle?  A  I  don’t  agree 
it  has  anything  to  do  with  intracranial  hemorrhage. 

(,)  What  does  it  have  to  do  with?  A  The  lowering 
of  the  prothrombin  time,  which  has  to  do  with  other 
hemorrhagic  conditions  indirectly,  and  the  belief  of  every 
known  authority  is  that  it  has  nothing  to  do  with  the 
occurrence  or  non-occurrence  of  intracranial  hemorrhage. 

Q  Oftentimes  hemorrhages  are  slight  and  cause  oozing 
of  fluid,  do  they  not,  in  certain  spaces  in  the  head?  A  I 
presume  that  is  so. 

Q  And  that  oozing  increases,  does  it  not,  and  creates 
pressure?  A  If  you  are  presuming  that  oozing  is  going 
on;  it  may  or  may  not  increase.  The  tendency,  if 
1016  pressure  increased,  is,  if  it  is  oozing,  for  the  oozing 
to  stop,  and  the  same  way,  if  there  is  no  place  for 
the  blood  to  go  and  there  is  a  certain  amount  of  oozing, 
by  the  very  nature  of  the  child's  skull,  the  bleeding  has 
to  stop,  by  compression. 

Q  It  is  stopped  more  quickly  with  vitamin  K,  is  it 
not?  A  There  is  no  evidence  to  support  that  statement 
at  all. 

Q  Didn’t  you  say  on  direct  examination  that  you  gave 
it  to  baby  boys  because  when  they  were  circumcised  it 
caused  coagulation  to  be  quicker? 

AIR.  WELCH:  Just  a  minute.  T  do  not  object  to 
interrogating  the  witness,  but  when  he  says  in  one  breath 
that  he  testified  yesterday  it  had  nothing  to  do  with  in¬ 
tracranial  hemorrhage,  and  that  he  did  testify  that  it 
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had  to  do  with  other  hemorrhage,  now  he  says,  Didn’t 
you  say  yesterday  so  and  so,  if  your  Honor  please,  Didn’t 
you  testify  so  and  so  with  regard  to  so  and  so,  but  the 
argumentative  and  badgering  attitude  I  think  is  improper. 
1  think  it  is  within  the  Court’s  discretion  to  control  it. 

MR.  KEANE:  I  will  abide  by  your  Honor’s  ruling. 

THE  COURT:  I  think  the  examination  should  be 
limited  to  the  issues  in  this  case,  and  I  will  sustain  the 
objection. 

*  •  •  • 

Q  Doctor,  you  didn’t  give  Mrs.  Marshall  any  vitamin 
K  within  48  hours  prior  to  the  birth  of  the  child,  did 
you?  A  No,  I  didn’t. 

Q  And  yet  you  ordered  a  “prep”  for  her  on 
1017  the  22d  of  January?  A  That  is  right. 

Q  Why  didn’t  you  give  her  vitamin  K  when 
you  ordered  the  “prep”  for  her?  A  Why  didn’t  Dr. 
Parker  give  her  vitamin  K  on  every  day  from  the  time 
she  came  into  the  hospital? 

Q  Is  that  your  answer?  Thank  you. 

Q  Doctor,  the  authorities  I  just  read  to  you  indicate 
that  vitamin  K  to  the  mother  is  very  efficacious,  do  they 
not?  A  Yes. 

Q  There  was  nothing  that  Mrs.  Marshall  was  given 
that  she  could  pass  on  to  this  child  that  would  be  of 
assistance  in  the  vitamin  K  she  had,  w'as  there?  A  I 
don’t  see  that  vitamin  K  administered  to  the  mother  has 
any  effect  on  the  child  whatsoever.  I  give  it  for  the 
mother’s  condition. 

Q  Did  you  ever  test  Mrs.  Marshall’s  prothrombin 
time?  A  No. 

Q  Did  you  ever  test  Noel’s  prothrombin  time  after 
birth?  A  No.  Mrs.  Marshall’s  prothrombin  time  was 
tested  in  the  course  of  her  pregnancy — well,  some  such 
blood  examination;  1  don’t  want  to  say  “prothrombin 
time”  because  I  don’t  recall  specifically  from  Dr.  Par¬ 
ker’s  records  what  the  examinations  were. 
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Q  May  I  see  the  instructions  card  that  was 
1018  offered  in  evidence! 

•  •  •  • 

MR.  WELCH:  Here  it  is  (handing  card  to  counsel). 

#  #  •  * 

Q  This  is  a  card,  I  understand,  or  one  similar  to  it, 
that  was  posted  in  the  appropriate  place  in  the  hospital 
by  you,  as  instructions  for  the  treatment  of  your  pa¬ 
tients,  is  that  correct?  A  Not  by  me,  no.  That  is  my 
routine  for  the  edification  of  the  nurses  in  the  delivery 
room. 

Q  And  they  are  supposed  to  follow  this,  is  that  cor¬ 
rect?  A  That  is  correct.  They  do  follow  it,  Mr. 
Keane. 

•  •  *  * 

Q  What  is  “Medication:  Ergotrate  1  cc”  for,  Doc¬ 
tor?  A  Ergotrate  1  cc  intramuscularly,  after  placenta; 
1  cc  intravenously  after  the  baby. 

Q  Is  that  after  the  baby  is  born?  A  That  is  right. 
That  is  given  in  my  practice,  with  the  birth  of  the  baby’s 
anterior  shoulder. 

1010  Q  And  the  other  is  given  when?  A  Ergotrate 
1  cc  is  given  intramuscularly  after  the  placenta  is 
expelled. 

Q  In  Noel’s  case  you  weren’t  there  at  birth,  so  you 
presumed  that  ergotrate  was  given  by  some  nurse,  in 
accordance  with  your  instructions,  just  after  the  baby 
was  bom  and  prior  to  your  arrival,  is  that  correct?  A 
Mrs.  Marshall  did  not  receive  the  first  dose  of  ergotrate. 

•  •  *  • 

Q  What  did  she  receive?  A  She  received  the  second 
dose  of  ergotrate,  because  Dr.  Brown  ordered  it  for  her, 
quite  aside  from  my  routine. 

Q  How  many  did  she  get?  A  She  got  one. 

Q  Was  that  recorded?  A  I  beg  your  pardon. 
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Q  Was  that  medication  recorded  at  all?  A  I  don’t 
know. 

Q  Hykinone — the  nurse,  if  she  had  followed  your 
instructions,  also  administered  hykinone,  did  she  not? 
A  That  is  correct. 

Q  To  the  baby?  A  That  is  correct. 

1020  Q  But  you  say  you  couldn’t  find  that  on  the 
record.  A  There  was  no  place  on  the  record  for 

that  to  go,  Mr.  Keane. 

Q  There  is  a  place  here  for  ergot;  isn’t  that  your 
handwriting?  A  That  is  my  entry. 

Q  Medication:  Ergot  X2.  A  Times  two. 

Q  So  she  got  two  doses,  didn’t  she,  instead  of  one? 
A  Apparently  she  did. 

Q  Why  couldn’t  you  put  hykinone  in  the  same  place 
with  the  ergot?  A  Because  that  is  the  mother’s  record. 

•  *  *  * 

Q  But  you  don’t  record  hykinone  on  the  baby’s  rec¬ 
ord?  A  That  is  right.  The  baby  has  not  had  any 
record  until  it  goes  in  the  premature  nursery,  or  had 

not  until  February  of  this  vear. 

•  * 

Q  Tn  fact,  she  doesn’t  have  any  record  at  all  until 
the  next  morning.  Let’s  see  what  her  record  is,  Doctor. 
Is  there  a  sheet  missing?  A  No.  Here  is  the  only  part 
of  the  baby’s  record  that  is  on  the  mother’s  deliv- 

1021  erv  room  chart,  that  is,  of  the  baby’s  premature 
record,  and  there  is  no  place  on  that  sheet  for  the 

administration  of  medication. 

Q  Would  you  say  this  sheet  was  made  out  at  birth? 
A  I  would  say  this  sheet  was  made  out  after  birth. 

Q  11:20  p.  m.,  that  was  the  time  of  birth  that  it  was 
made  out?  A  Yes. 

Q  So  she  had  a  record  right  at  birth,  did  she  not? 
A  She  had  a  record,  but  there  is  no  place  on  this 
rocord  for  the  writing  of  orders. 

Q  Let’s  look  at  Dr.  Price’s  and  see  if  it  hasn’t  a 
place  to  write  orders. 
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Isn’t  that  Dr.  Price’s  order  for  hykinone?  A  Yes. 

Q  There  is  a  place  there  for  it,  isn’t  there?  A 
That  was  not  on  the  mother’s  chart  in  the  delivery  room, 
Mr.  Keane. 

I  agree  with  the  idea  that  they  should  have  one,  and 
at  the  meeting  of  the  obstetrical  staff  in  February'  the 
routine  on  babies  came  up,  and  Dr.  Howard  objected  to 
babies  having  routines — every  pediatrician  would  have  a 
routine  stuck  in  the  file  in  the  nursery,  and,  as  a  result 
the  pediatricians  would  have  a  routine  for  a  certain  for¬ 
mula  and  thev  would  come  in  and  sav,  ‘‘No,  I  don’t  want 
that  baby  to  get  that,”  and  they  were  throwing  out  gal¬ 
lons  and  gallons  of  formula,  so,  as  of  February’ 

1022  of  this  year  all  routine  orders  on  babies  were  dis¬ 
continued,  and  now,  as  of  February,  in  the  delivery 

room,  there  is  an  order  sheet,  and  at  the  time  the  patient 
is  delivered  I  write  on  that  delivery  room  order  sheet 
“Hykinone  for  the  baby;”  what  I  wish  it  to  have  as  far 
as  formula,  if  any,  is  concerned ;  and  then  order  that 
the  baby  go  in  to  the  mother  for  feeding.  In  1947  and 
until  February  of  this  year  there  was  no  such  sheet  on 
the  obstetrical  ward  and  the  girls  were  dependent  upon 
routine. 

Q  And  you  are  dependent  upon  your  own  recollection 
as  to  procedures  being  followed  when  you  say  that  hyki¬ 
none  was  given,  because  you  had  this  card  on  the  wall? 
#  *  •  A  That  is  the  fact. 

•  •  #  • 

1023  Q  But  you  record  ergot,  do  you  not?  A  Re¬ 
cord  it  under  the  medication  that  the  patient  re¬ 
ceived  at  the  time  of  delivery,  yes. 

Q  And  yon  don’t  record  hykinone  on  the  child’s  rec¬ 
ord.  A  There  was  no  record  for  the  child  at  that  time. 

Q  Why  wasn’t  there  a  record?  A  I  don’t  know  of 
any  hospital  in  the  country,  with  the  exception  of  Gar¬ 
field,  that  had  any  portion  of  the  child’s  record  on  the 
mother’s  delivery  room  chart.  I  admit  that  it  is  not 
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good  procedure,  if  you  wish  to  use  that  word. 

1024  Therefore,  we,  as  of  February,  in  our  hospital 
have  modified  that,  but  you  can  go  to  any  local  hos¬ 
pital  and  go  in  the  delivery  room  and  pick  up  the  delivery 
room  record  and  you  will  find  no  order  sheet  for  the 
baby.  It  is  not  only  a  matter  of  Garfield  Hospital,  it  is 
the  country  wide  that  that  pertains. 

Q  I  am  showing  you  the  nurses’  record  for  Noel, 
after  her  birth,  and  I  notice  that  in  the  middle  of  the 
sheet  they  start  off,  “Saturday,  January  25,  1947.” 

She  was  two  days  old  there,  wasn’t  she?  A  I  pre¬ 
sume  so. 

*  *  *  • 

1025  Q  In  other  words,  you  cannot  find  any  record 
of  Noel’s  first  seven  hours  of  life,  can  you?  A 

Not  on  that  chart,  no. 

0  Or  on  anv  other  chart,  can  vou? 

(No  response.- 
Can  you?  A  No. 

Q  Let’s  get  to  the  episiotomy,  Doctor.  Isn’t  it  a 
fact  that  whenever  a  multipara  (for  the  jury’s  sake, 
that  is  a  mother  of  more  than  one  child) —  A 

1026  (interposing)  Who  has  had  at  least  one  previous 
child. 

Q  About  the  episiotomy,  isn’t  it  a  fact  that  whenever 
a  multipara  has  had  a  previous  episiotomy  you  should 
always,  before  subsequent  delivery  and  because  of  the 
tightening  of  the  muscles,  perform  a  subsequent  episio¬ 
tomy?  A  That  is  not  a  fact.  An  episiotomy  is  only  as 
good  as  the  surgeon  wTio  sews  it  up,  and  I  have  seen 
many,  many  women  in  my  existence  who  would  have  been 
much  better  off  if  they  hadn’t  had  the  first  episiotomy, 
because  the  repairing  of  an  episiotomy  is  a  very  tricky 
plastic  procedure,  and  unless  you  are  a  good  surgeon 
you  don ’t  get  a  good  result. 

O  But  vou  mentioned  that  vou  didn’t  examine  Mrs. 
•  * 

Marshall  to  know  what  type  of  healing  had  taken  place. 
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A  I  didn’t  examine  Mrs.  Marshall  but  I  had  Dr.  Park¬ 
er’s  record  of  Mrs.  Marshall  available  to  me. 

Q  Isn’t  my  statement  correct  in  its  general  applica¬ 
tion?  A  No,  it  is  not. 

Q  I  want  to  read,  Doctor,  from  the  book  entitled  • 
“Management  of  Obstetric  Difficulties”,  by  Paul  Titus. 
MR.  WELCH:  Same  objection. 

•  •  •  • 

BY  MR.  KEANE  : 

Q  (Reading:)  “Episiotohy  is  usually  neces- 

1027  sary  in  a  primipara  or  in  a  multipara  who  was 
properly  repaired  previously.  I  find  median  epis- 

iotomv  preferable  to  mesiolateral  episiotomy  for  reasons 
expressed  in  chapter  XXII.” 

You  don’t  agree  with  that  in  general,  do  you?  A 
He  is  making  the  same  statement  I  made,  Mr.  Keane. 

Q  Will  you  explain — 

•  •  •  • 

A  I  said  if  properly  repaired.  Previous  episiotomies, 
if  properly  repaired — aren’t  those  words  in  there? 

•  •  •  • 

Q  Yes.  A  I  agree  with  that  entirely. 

Q  And  how  do  you  know  Mrs.  Marshall’s  wasn’t 
properly  repaired?  A  Because  Dr.  Parker  has  a  note 
on  the  record  that  Mrs.  Marshall’s  perineum  was  re¬ 
laxed.  He  did  not  repair  her  first  episiotomy. 

Q  Where  is  it  on  Dr.  Parker’s  record?  A  I  am 
talking  about  Dr.  Parker’s  office  record,  Mr.  Keane. 

Q  He  didn’t  put  it  on  here?  A  Why  should  he? 

Q  He  put  on  here  that  there  are  two  episiotomies. 

•  •  •  • 

1028  Q  He  put  on  the  record  that  there  were  two 
previous  episiotomies,  didn’t  he?  A  If  Dr. 

Parker  had  put  in  all  the  details  about  Mrs.  Marshall’s 
previous  care,  prior  to  the  time  she  saw  him  on  the  first 
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delivery,  and  throughout  Mrs.  Marshall’s  pregnancy,  he 
would  have  needed  this  whole  thing  to  write  it  on,  not 
that  little  space  (indicating). 

Q  I  am  speaking  of  episiotomies.  A  The  episiotomy 
was  done;  there  is  no  reference  there  as  to  how  it  was 
repaired. 

Q  He  doesn’t  say  “relaxed  perineum”,  does  he?  A 
There  is  no  earthly  reason  why  he  should,  Mr.  Keane. 

Q  Isn’t  it  more  probable  that  he  recorded  these  two 
episiotomies  to  forewarn  the  personnel  in  the  hospital 
that  the  third  one  should  be  performed,  too? 

MR.  WELCH:  There  is  no  evidence  that  the  hospital 
ever  does  an  episiotomy. 

THE  COURT:  Objection  sustained. 

*  *  *  * 

Q  Doctor,  you  said  episiotomies  were  performed  be¬ 
cause  of  a  direct  relationship  to  a  laceration  of  the 

1029  vulva,  did  you  not?  A  That  is  true. 

Q  And  not  in  relation  to  safety  for  the  prema¬ 
ture  child?  A  Episiotomies  are  done  for  the  conserva¬ 
tion  of  the  mother’s  tissues. 

Q  It  has  nothing  to  do  with  the  child?  A  That  is 
correct. 

•  •  •  • 

Q  What  causes  the  laceration,  Doctor?  A  Pressure; 
tension. 

Q  Pressure  from  what?  A  The  baby’s  head,  an  ob¬ 
ject  too  large — 

Q  (interposing)  Against  the  perineum?  A  An  ob¬ 
ject  too  large  to  get  through  the  opening,  to  accommo¬ 
date  it. 

Q  As  a  matter  of  physics,  isn’t  that  pressure  returned 
to  the  child’s  head?  A  If  there  is  such  pressure,  it  is 
returned  to  the  child’s  head. 

Q  So  doesn’t  an  episiotomy  tend  to  relax  those 

1030  forces  that  are  pressing  on  the  child’s  head?  A 
Yes,  it  would  tend  to. 
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Q  In  fact,  when  the  vulva  extends  more  than  five  to 
six  centimeters,  episiotomv  is  standard  procedure;  is  it 
not?  A  I  don’t  understand  your  question. 

Q  When  the  vulva  of  the  childhearing  mother  ex¬ 
tends  or  stretches  more  than  five  to  six  centimeters,  an 
episiotomv  is  standard  procdure;  is  it  not?  A  Mr. 
Keane,  your  question  doesn’t  make  anatomic  sense. 

Q  Will  you  clear  it  up?  A  In  anatomy  the  vulva 
refers  to  the  entire  external  parts  of  the  female  genital 
organs  that  are  visible  on  inspection. 

In  an  episiotomv  we  are  speaking  of  the  pelvic  floor  of 
the  perineum,  which  is  vastly  different.  It  is  not  even 
part  of  the  vulva.  That  is  the  internal  genitals. 

Q  I  know  I  am  not  a  physician.  Doctor,  but  I  have 
to  be  guided  by  medical  authorities,  and  I  am  reading 
now  from  “Obstetric  Nursing”,  published  by  Dr.  Fred¬ 
erick  H.  Falls,  page  262. 

MR.  WELCH:  I  object  to  reading  from  that  book. 

•  #  #  • 

Q  (Reading:)  “In  the  ordinary  head  presentation 
the  incision  is  delayed  until  the  head  lias  begun  to 
1030-a  extend  and  the  vulva  dilates  about  five  or  six 
centimeters  at  the  height  of  pain.” 

That  was  the  question  I  put  to  you,  wasn’t  it,  Doctor? 
A  That  book  written  by  Dr.  Falls  was  written  for  the 
edification  of  nurses,  not  physicians,  Mr.  Keane.  No 
physician  would  understand  that.  I  mean  that  is  written 
for  nurses. 

Q  But  it  is  written  by  an  obstetrician?  A  It  is 
written  by  a  qualified  physician  for  individuals  with  a 
smattering  of  technical  knowledge,  if  T  can  put  it  that 
way. 

1031  Q  And  it  is  for  the  guidance  of  nurses?  A 
It  is  for  the  guidance  of  nurses. 

Q  And  they,  in  turn,  call  the  doctors?  A  But  nurses 
don’t  do  episiotomies. 
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Q  With  regard  to  the  matter  of  an  episiotomy  in  its 
relationship  to  laceration  only,  I  would  like  to  read 
from  “Principles  and  Practice  of  Obstetrics”,  by  De  Lee 
-  Greenhill,  at  page  276. 

MR.  WELCH:  Same  objection. 

*  •  *  • 

Q  (Reading:)  “The  indications  for  the  usual  episio¬ 
tomy  are:  resistant  perineum,  causing  delay  in  the  exit 
of  the  head  through  the  vulva;  some  pathologic  condition 
of  the  vulva  such  as  scars;  abnormal  size  of  the  child 
or  abnormal  mechanism,  causing  mechanical  dispropor¬ 
tion;  the  delivery  of  a  premature  baby;  the  necessity  for 
rapid  extraction  when  one  cannot  give  the  perineum  time 
to  dilate,  and  when  one  sees  that  the  perineum  will 
surely  tear,  to  divert  the  laceration  away  from  the  anus.” 

Do  you  agree  with  that?  A  I  don’t  agree  with  it  in 
its  entirety.  I  disagree  with  it  entirely  as  far  as 
1032  the  premature  infant  is  concerned.  Otherwise,  I 
agree  with  it,  and  that  is  what  I  have  been  telling 
you  ever  since  you  started  questioning  me. 

Q  But  you  disagree  with  regard  to  the  premature  in¬ 
fant?  A  I  certainly  do. 

Q  Going  back  to  “Obstetric  Nursing”,  by  Dr.  Fred¬ 
erick  H.  Falls,  professor  of  obstetrics  and  gynecology, 
University  of  Illinois,  College  of  Medicine,  at  page  388— 

MR.  WELCH:  Same  objection. 

THE  COURT :  Overruled. 

•  #  #  * 

Q  Under  the  heading  “The  Premature  Infant”,  the 
chapter  devoted  to  the  premature  infant,  I  will  read: 

“Very  little  sedative  is  ordered  for  the  mother  during 
the  later  part  of  the  first  stage,  because  of  the  depressing 
effect  on  the  nervous  system  of  the  baby.  If  the  pains 
are  very  strong  and  frequent,  it  is  often  wise  to  slow 
them  down  by  giving  the  mother  inhalations  of  ether  or 
ethylene  and  local  infiltration  of  the  perineum  with  1 


372 


per  cent  novocaine  and  episiotomy  to  reduce  the  danger 
to  the  fetal  brain.” 

I  take  it  you  disagree  with  that,  Doctor?  A  I  do. 
Again,  not  in  its  entirety,  Mr.  Keane — I  mean,  I  dis¬ 
agree  with  it  in  its  entirety,  not  in  its  parts. 

Q  You  disagree  with  it  with  respect  to  the  episio- 

toinv?  A  Yes. 

•> 

1033  Q  What  is  a  bulging  perineum,  Doctor?  A 
When  the  baby’s  head  comes  down  to  the  pelvic 

floor  and  creates  pressure  on  the  perineal  muscles,  it 
causes  the  perineum  to  bulge. 

Q  1  will  show  you  a  drawing  at  page  159  of  “Ob¬ 
stetric  Nursing”  and  ask  you  if  this  constitutes  a  bulg¬ 
ing  perineum. 

MR.  WELCH:  Same  objection. 

THE  COURT:  Overruled. 

A  I  don’t  think  that  is  a  very  good  drawing. 

*  •  •  • 

Q  Is  it  substantially  correct?  A  I  would  presume  I 
would  have  to  sav  ves,  but  to  me  that  means  verv  little. 
*  *  *  I  say,  I  would  have  to  say  yes,  substantially  so, 
but  I  don’t  think  it  is  a  very  good  depiction. 

*  •  •  * 

Q  But  it  is  a  bulging  perineum,  as  it  is  indicated? 
A  Yes. 

MR.  KEANE:  I  would  like  to  show  it  to  the  jury  so 
that  they  might  know  what  the  doctor  said. 

(Thereupon,  Mr.  Keane  exhibited  the  drawing  to  the 
jury.) 

•  •  •  • 

Q  Doctor,  the  perineum  that  is  bulging  can  usually 
be  forced  down  by  the  doctor’s  hand  during  delivery, 
can  it  not? 

•  •  •  • 

1034  THE  WITNESS:  Ordinarily  not.  You  are  get¬ 
ting  back  to  the  question  you  asked  Dr.  Barter 
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about  ironing  out  the  perineum,  which  is  an  outmoded 
procedure,  because  when  it  is  depressed  by  the  hand  it 
may  very  well  be  torn.  If  it  is  necessary  to  depress  it 
by  the  hand,  then  it  is  much  better  to  incise  it  with  an 
episiotomy;  cut  it,  in  other  words. 

•  •  #  * 

Q  One  or  the  other!  A  I  didn’t  say  one  or  the 
other. 

•  •  *  * 

Q  Let  me  say,  if  you  use  the  episiotomy  procedure 
with  respect  to  a  bulging  perineum,  you  need  not  resort 
to  the  ironing  of  the  perineum,  need  you?  A  Mr. 

1035  Welch  has  already  said  that  I  consider  ironing  out 
the  perineum  an  outmoded  procedure.  I  don’t 

know  of  any  good  obstetrician  in  this  day  and  age  who 
would  iron  out  a  perineum.  If  it  is  necessary  to  do  any¬ 
thing,  then  an  episiotomy  should  be  done. 

Q  So  it  is  outmoded  in  that  respect,  is  that  correct? 
A  Yes. 

Q  Doctor,  going  to  the  forceps  that  you  brought  into 
court — 

'MR.  WELCH:  Are  the  forceps  here? 

MR.  KEANE:  I  don’t  need  them;  I  am  going  to  ask 
some  questions  on  them  but  I  don’t  need  them. 

THE  COURT :  Proceed. 

BY  MR.  KEANE: 

Q  Doctor,  you  didn’t  bring  those  forceps  into  court 
to  alarm  anyone,  did  you?  A  No. 

Q  You  testified  there  were  no  forceps  made  for  use 
on  a  premature  head.  A  To  my  knowledge. 

Q  Can  you  say  whether  or  not  they  are  used?  A 
I  have  never  seen  a  forceps  that  w^as  adaptable  to  a 
premature  head. 

Q  That  is  not  the  question.  Have  you  ever  seen 
forceps  used  in  the  delivery  of  a  premature  baby? 

1036  A  Yes,  I  have. 

Q  Which  ones  did  you  use?  A  Which  forceps? 
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Q  Were  they  similar  to  the  ones  you  brought  into 
court?  A  Similar  to  the  ones  I  brought  into  court. 
Forceps  are  all  basically  similar,  Mr.  Keane. 

Q  Then  it  was  not  your  intention  to  lead  the  jury  to 
believe  that  those  forceps  were  not  adaptable  to  a  pre¬ 
mature?  A  It  certainly  was. 

Q  Yet  you  used  them  anyway.  A  I  use  them  when 
I  am  driven  to  use  them,  yes,  when  it  is  necessary  to 
extract  the  baby  in  a  great  hurry,  for  the  safety  of  the 
mother,  or  where  the  baby  will  not  be  born  normally 
because  of  abnormal  position,  where  it  becomes  necessary 
to  use  them  you  have  to  use  them. 

Q  And  you  use  a  low  forceps  procedure  rather  than 
a  high  forceps  procedure?  A  We  do  not  use  high  for¬ 
ceps  procedure.  We  use  mid  forceps.  If  the  baby’s 
head  is  fully  rotated,  it  is  rotated  in  the  mid  pelvis  and 
not  in  the  low  pelvis. 

Q  Tsn’t  it  generally  accepted  that  in  the  delivery  of 
premature  children  you  use  a  low  forceps?  A  It  is  not 
generally  accepted.  I  don’t  use  forceps  in  the  delivery 
of  a  premature  child. 

Q  You  subscribe  to  the  American  Medical  As- 
1037  sociation  Journal,  do  you  not,  Doctor?  A  I  cer¬ 
tainly  do. 

Q  I  would  like  to  read  from  page  911  of  volume  141, 
No.  13,  dated  November  26,  1949,  speaking  of  a  prema¬ 
ture  mother. 

AIR.  WELCH:  Same  objection. 

•  •  •  • 

Q  (Reading:)  “With  the  patient  receiving  100  per 
cent  oxygen  as  additional  protection  for  the  infant,  the 
premature  head  is  gently  and  easily  guided  over  the  re¬ 
laxed  perineal  floor  and  delivered  by  forceps  in  an  ef¬ 
fort  to  reduce  to  the  barest  minimum  the  rigors  of  the 
second  stage  of  labor.” 

Do  you  agree  with  that.  Doctor?  A  I  don’t. 
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Q  I  am  going  to  read  to  you  from  the  “American 
Journal  of  Diseases  of  Children”,  published  by  the  Amer¬ 
ican  Medical  Association,  volume  73,  No.  6,  June  1947, 
page  707. 

MR.  WELCH:  Same  objection. 

•  •  *  • 

Q  (Reading:)  “Fortunately,  in  most  situations 

1038  in  which  premature  delivery  is  impending,  the 
fetus  can  be  assumed  to  be  a  good  risk  in  good 

physical  condition.  Under  these  conditions,  the  type  of 
delivery  and  the  type  of  anesthesia  or  analgesia  can  be 
elected  with  a  view  toward  the  protection  of  the  fetus 
from  trauma  and  anoxia.  When  obstetric  conditions 
permit,  the  method  of  delivery  most  likely  to  produce  a 
vigorous  active  premature  infant  in  good  condition  is  the 
delivery  of  the  baby  from  below  by  episiotomy  and  low 
forceps  without  administration  of  any  type  of  analgesic 
or  anesthetic  to  the  mother.” 

Do  you  agree  with  that?  A  I  do  not. 

Q  You  didn’t  see  this  child  born  at  all,  did  you, 
Doctor?  A  I  did  not. 

Q  You  didn’t  know  whether  it  was  a  premature  for¬ 
ceps  case  or  one  that  you  could  have  delivered  with  your 
hands,  isn’t  that  a  fact?  A  The  fact  is  that  the  child 
was  born  spontaneously. 

Q  While  it  was  laying  in  the  perineum,  assuming  that 
to  be  the  case,  for  fifteen  minutes,  with  its  head  visible, 
that  is  not  a  forceps  case,  is  it,  Doctor?  A  No. 

Q  That  is  an  internal  version  case,  isn’t  it? 

1039  A  I  beg  pardon. 

Q  Have  you  ever  heard  of  that  procedure?  A 
Internal  version? 

Q  Yes.  A  Yes,  I  have  heard  of  that  procedure. 

Q  What  is  it?  A  But  it  doesn’t  apply  to  this  situa¬ 
tion  at  all. 

Q  What  is  it?  A  An  internal  podalic  version  is  the 
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entire  word.  The  baby’s  head  is  pushed  up  out  of  the 
brim  of  the  pelvis;  the  obstetrician’s  arm  is  inserted 
within  the  uterus;  the  feet  are  grasped;  and  by  making 
a  manipulation  of  the  inside  and  the  outside  of  the  hands, 
the  baby  is  turned  over  so  as  to  change  the  head  presen¬ 
tation  into  a  breach  presentation,  which,  in  this  situa¬ 
tion,  would  have  been  the  most  dangerous  thing  that 
anybody  could  possibly  undertake. 

Q  Why  do  you  say  that?  A  This  child  was  spon¬ 
taneously  born — 

Q  (interposing)  I  am  speaking  of  11 :10  o’clock,  when 
Mrs.  Marshall  was  in  the  ward  room  and  the  baby’s  head 
was  visible  by  examination  of  the  vagina.  A  What  in 
the  world  makes  you  think  there  is  anv  indication  there 
for  version? 

Q  T  am  only  asking  you — but  the  internal  version 
brings  out  a  more  difficult  situation,  does  it  not? 
1040  A  It  makes  a  very  much  more  difficult  situation 
for  the  baby  because  it  not  only  has  to  be  turned, 
it  has  to  be  delivered  as  a  breach. 

Q  You  recorded  on  the  summary  sheet  that  this  was 
an  LOA  delivery.  A  That  is  correct. 

Q  What  does  that  mean?  A  That  means  that  the 
occiput  which  was  here  was  laying  to  the  left  side  and 
anterior  to  the  mother. 

Q  Left  oecipito  anterior.  That  is  a  normal  deliv¬ 
ery,  is  it  not?  A  That  is  a  normal  position. 

Q  Doctor,  have  you  ever  given  caudal  anesthesia 
yourself?  A  You  mean  I,  myself,  gave  it?  No,  I  never 
have. 

0  Have  vou  ever  ordered  it  from  the  anesthetic  de- 

v  • 

partment  of  the  hospital?  A  I  have. 

Q  Under  what  circumstances  do  you  prescribe  caudal 
anesthesia?  A  I  went  into  my  old  records  to  find  out 
when  T  first  used  a  caudal  anesthesia,  and  the  first 
caudal  anesthesia  that  I  have  or  had  given  to  any  of  my 
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patients  was  given  in  December  1947.  That  is  eleven 
months  after  Noel  was  born. 

1041  Q  What  type  case  was  that?  A  That  was  a 
difficult  forceps  rotation  in  mid  pelvis  where  I 

thought  that  additional  relaxation  after  previous  anes¬ 
thetics  might  help  me  in  rotating  the  head  from  a  rear 
position,  and  it  was  a  very  difficult  mid  pelvis  with  a 
large  baby,  and  it  was  her  first  baby. 

Q  Since  that  time  have  you  given  it  to  mothers  bear¬ 
ing  premature  children?  A  Yes,  I  have. 

Q  And  when  you  give  it  to  the  mothers  bearing  pre¬ 
mature  children  do  you  advise  them  of  the  real  danger 
involved?  A  That  isn’t  for  the  mother’s  information. 
That  is  a  calculated  risk  in  so  far  as  I  am  concerned. 

Q  Calculated  risk,  comparing  the  mother’s  risk  with 
the  child’s  welfare,  is  that  it?  A  A  calculated  risk  in 
so  far  as  the  mother  is  concerned. 

Q  You  spoke  on  your  direct  examination  about  a 
respiratory  failure  of  the  mother  might  occur  as  a  result 
of  caudal  anesthesia.  A  It  has  occurred.  Women  have 
died  from  respiratory  paralysis  from  caudal  anesthesia. 

Q  Any  of  your  patients?  A  I  don’t  use  caudal  anes¬ 
thesia  very  much,  Mr.  Keane.  As  a  matter  of  fact,  in 
my  hospital  the  caudal  and  spinal  anesthesia  classes  are 
less  than  four  per  cent,  less  than  five  per  cent. 

1042  Q  Do  you  feel  that  caudal  anesthesia  promotes 
the  welfare  of  a  premature  child?  A  If  I  thought 

that  I  would  use  it  routinely,  wrhic*h  I  don’t. 

Q  Do  you  know  Dr.  Joseph  B.  Shefferv,  of  Wash¬ 
ington,  D.  C.?  A  Yes. 

Q  WTiat  hospital  is  he  connected  with?  A  Provi¬ 
dence. 

Q  Doctor,  I  want  to  read  a  statement  from  Dr.  Shef¬ 
ferv,  made  at  the  96th  annual  session  of  the  American 
Medical  Association  at  Atlantic  City,  New  Jersey,  on 
June  13, 1947. 

MR.  WHELCH:  Same  objection  as  to  the  others,  if 
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the  Court  please,  with  the  added  objection  that  Dr. 
Sheffery  is  a  local  man  and  he  can  be  called  in  here 
and  subjected  to  cross  examination.  I  think  it  is  im¬ 
proper  to  put  his  opinion  in  the  case  this  way. 

*  *  •  • 

Q  Volume  136,  No.  4,  January  28,  1948,  Dr.  Sheffery 
said: 

“The  theory  that  caudal  anesthesia  relaxes  the  pelvic 
floor,  has  no  narcotizing  effect  on  the  baby,  has  been 
talked  about  before.  These  figures  actually  back 

1043  it  up.  It  certainly  is  a  real  indication,  I  believe, 
in  premature  babies.  It  gives  them  their  one  good 

chance.” 

Do  you  agree  with  that?  A  No,  I  don't  agree  with 
that. 

Q  Doctor,  when  Mrs.  Marshall  was  in  the  hospital  on 
January  22  and  you  ordered  a  “prep  order” — I  think 
that  is  on  the  record — did  you  or  did  you  not  discuss 
with  her  the  type  of  anesthesia  that  you  had  planned  to 
use?  A  I  have  no  recollection  of  that. 

Q  I  understand  that  you  disagree  with  Dr.  Masters, 
Dr.  Hingson,  Dr.  Heilman,  and  Dr.  Sheffery  on  the  ques¬ 
tion  of  caudal  anesthesia.  A  I  do. 

♦  •  *  # 

Q  Caudal  anesthesia  is  just  one  of  five  methods  of 
administering  what  we  call  conduction  anesthesia,  is  it 
not?  A  That  is  true. 

Q  The  other  four  are  spinal  lumbar,  peridural,  local 
infiltration  of  the  perineum,  and  perineal  block?  A  That 
is  true. 

Q  All  of  them  are  designed  to  relax  the  pe- 

1044  rineal  floor,  are  they  not?  A  All  of  them  are  de¬ 
signed  to  relieve  pain. 

Q  The  pain  and  not  the  floor, 
to  relieve  pain. 


A  They  are  designed 
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Q  Dr.  Masters,  in  his  article  appearing  in  the  Journal 
of  the  American  Medical  Association,  volume  141,  No.  13, 
dated  November  26,  1949,  at  page  911,  says  this,  and  I 
ask  if  you  agree  with  it. 

MR.  WELCH:  Same  objection. 

#  *  •  # 

Q  (Reading:)  “Conduction  anesthesia  protects  the 
premature  infant  both  during  and  after  delivery.  Posi¬ 
tive  protection  is  provided  by  the  alteration  in  the  nor¬ 
mal  course  of  labor  that  inevitably  accompanies  any 
method  which  interferes  with  the  control  over  labor  as¬ 
serted  by  the  autonomic  nervous  system.  The  first  stage 
of  a  labor  in  which  the  patient  is  under  conduction  anes¬ 
thesia  is  somewhat  slowed  when  compared  to  the  similar 
stage  under  the  influence  of  other  analgesic  agents  or 
when  unprotected  with  any  medication.  The  premature 
head,  with  its  soft  skull  cap  and  widely  separated  cranial 
sutures,  responds  unfavorably  to  the  excessive  pressures 
of  the  usually  rapid  labor  associated  with  premature  de¬ 
livery.  The  respiratory  center  is  depressed  and 
1045  tentorial  tears  and  cerebral  hemorrhages  are  much 
more  frequent  than  in  the  term  infant.  As  noted 
in  table  3,  10  per  cent  of  those  infants  without  conduc¬ 
tion  anesthesia  died  either  during  the  course  of  labor  or 
immediately  thereafter.  Tt  is  possible  ^that  they  died  be¬ 
cause  they  could  not  withstand  the  excessive  pressures 
of  generally  rapid  labor  or  delivery. 

“Many  premature  labors  terminate  in  essentially  pre¬ 
cipitous  deliveries  despite  the  most  diligent  obstetric 
care.  Thus  the  dangers  of  the  greatly  increased  pressure 
coincident  with  rapid  first  and  second  stages  of  labor 
are  augmented  by  the  sudden  release  of  pressure  from 
the  premature’s  head  provided  by  a  precipitous  delivery. 
In  all  probability,  this  sudden  release  of  pressure  is  even 
more  serious  in  consequence  than  the  sudden  application 
of  pressure.  The  precipitous  release  of  pressure  from 


380 


the  yielding  premature  head  often  results  in  cerebral 
edema,  tentorial  tears  or  hemmorrhage.  Occasionally  the 
counterpart  of  the  foregoing  picture  prevails:  The  pre¬ 
mature  head  is  pounded  against  the  quite  unyielding  peri¬ 
neal  body  characteristically  found  in  the  nulliparous 
woman,  and  the  infant,  unable  to  withstand  the  rigors  of 
such  punishment,  dies  during  the  second  stage  of 
labor. 

1046  “Under  conduction  anesthesia  the  labor  pro¬ 
gresses  in  a  different  manner.  The  tendencies  to¬ 
ward  precipitous  labor  or  delivery  disappear.  The  re¬ 
sistance  of  the  perineal  floor  is  essentially  eliminated  as 
the  result  of  the  extensive  perineal  relaxation  concomi¬ 
tant  with  the  use  of  conduction  anesthesia.  At  the  St. 
Louis  Maternity  Hospital  as  soon  as  any  patient  achieves 
complete  dilatation  of  the  cervix  and  the  premature  head 
reaches  the  perineal  floor,  the  patient  is  immediately  pre¬ 
pared  for  delivery. 

“The  greatly  increased  pressure  of  a  second  stage  of 
labor  with  its  concomitant  reflex  bearing  down  on  the  part 
of  the  mother,  which  brings  into  play  the  powerful  ab¬ 
dominal  muscles,  should  be  avoided  whenever  possible  in 
the  supervision  of  the  premature  labor  and  delivery. 

“The  additional  protection  afforded  the  premature  in¬ 
fant  by  the  use  of  conduction  anesthesia  has  reduced  the 
mortality  of  premature  infants  by  at  least  100  per  cent 
over  that  of  the  non-conduction  group.” 

You  disagree  with  that?  A  In  its  entirety,  yes. 

Q  Doctor,  getting  back  to  your  paraldehyde  treat¬ 
ment,  isn’t  it  a  fact  that  the  mothers  are  required  to 
drink  themselves  into  insensibility  in  that  proce- 

1047  dure?  A  I  don’t  use  paraldehyde.  I  haven’t  used 
paraldehyde  for  at  least  twelve  years. 

Q  Doctor,  I  got  the  word  from  you  on  your  direct 

examination.  A  You  didn’t  get  the  word  from  me,  I 

didn’t  sav  that.  I  said  T  was  with  Dr.  Kane  when  he 
* 

was  introducing  a  form  of  analgesia  with  paraldehyde. 
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I  didn’t  say  I  used  paraldehyde.  I  did  use  it  at  that 
time  on  Dr.  Kane’s  patients  and  I  used  it  on  a  few  of 
my  patients  in  1936,  when  I  first  went  into  practice,  and 
very  shortly  thereafter  abandoned  it.  That  is  not  only 
true  of  me  but  of  all  the  men  who  served  under  Dr. 
Kane.  He  used  it  as  long  as  he  was  in  practice,  and  to 
my  knowledge  there  is  only  one  man  in  the  city  who  per¬ 
sists  in  using  paraldehyde. 

Q  I  am  sorry,  Doctor.  I  had  never  heard  of  the  term 
until  yesterday. 

On  your  direct  examination,  Doctor,  you  stated  that  your 
entries  of  January  24,  27,  and  29 — I  may  be  mistaken 
about  this,  and  I  want  you  to  correct  me  if  I  am — but  I 
thought  you  said  that  they  may  or  may  not  have  been  made 
at  the  same  time.  A  That  is  correct.  I  also  said  I  pre¬ 
sumed  from  the  alterations — from  the  variations  in  the 
handwriting,  that  they  were  made  on  different  days. 

Q  But  they  may  have  been  made  all  at  once?  A  They 
may  have  been  made  at  the  same  time. 

104S  Q  That  would  be  an  unusual  procedure,  would 
it  not?  A  It  would  not.  I  make  my  progress 
notes  ordinarily  on  the  days  when  I  don’t  go  into  the 
office. 

When  you  have  a  number  of  patients  in  the  hospital, 
your  time  is  limited.  T  get  to  the  hospital  between  9  and 
10  and  then  my  office  hours  are  after  that  and  if  I  have 
time  when  I  see  the  patient  on  those  days  then  I  make 
my  progress  notes.  Otherwise,  I  do  them  on  Mondays, 
Wednesdays,  and  Saturdays,  when  I  have  no  office  hours, 
recording  the  observations  made  on  those  days  indicated. 

Q  How  many  separate  mothers  would  you  be  treating, 
say,  from  January  24  to  January  29?  A  I  delivered  29 
babies  in  January  of  that  year. 

Q  How  could  you  remember  every  particular  case  in 
order  that  you  might  postpone  making  entries,  other  than 
making  them  on  the  day  they  occurred?  A  It  is  very 
easy  to  remember  when  the  findings  are  normal  and  when 
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the  findings  are  normal  I  would  invariably  make  the  nota¬ 
tion  “Puerperium  is  normal”,  and  this  indicates  normal 
puerperium.  If  somebody  had  told  me  Mrs.  Marshall  had 
normal  puerperium  and  had  not  nursed  her  baby  I  could 
make  those  identical  notes  today  because  they  are  perti¬ 
nent. 

Q  And  you  could  separate  her  case  from  29  others? 
A  I  could  separate  her  case  from  other  normals.  T 
wouldn't  separate  her  case  from  29  other  normals, 

1049  because  the  findings  in  a  normal  puerperium  include 
what  we  speak  of  as  the  amount  of  blood  flow, 

whether  it  is  normal  from  dav  to  dav,  and  if  there  is  anv 
abnormality  in  those  findings  they  are  noted  at  the  time. 

Q  You  realize,  Doctor,  that  those  records  are  in  court 
now  as  records  made  in  the  regular  course  of  business,  do 
you  not?  A  I  realize  that  they  were  made  in  the  regular 
course  of  business. 

Q  You  realize  further  that  that  rule  contemplates  that 
the  entries  be  made  at  or  around  the  date  of  their  occur¬ 
rence.  A  These  three  notes  were  all  made  in  the  space 
of  seven  days. 

Q  And  you  consider  that  at  or  around  the  occurrence? 
A  I  do. 

Q  On  the  21st  I  notice  a  certain  writing  with  initials 
BOD.  Is  that  your  writing?  A  That  is  my  printing. 

Q  And  over  here  it  is  longhand.  A  That  is  correct. 

Q  What  would  occasion  that  different  style  of  writ¬ 
ing?  A  Probably  the  pen  that  I  had  in  my  hand,  Mr. 
Keane. 

Q  It  wouldn’t  be  because  you  were  in  a  hurry?  A  In 
a  hurry?  In  a  hurry? 

Q  Would  the  fact  you  were  in  a  hurry  to  make 

1050  the  entries  prompt  you  to  change  your  style?  A 
I  ordinarily  write  in  longhand,  but  my  writing  is 

never  very  legible,  and,  if  I  have  a  pen  I  am  not  famliar 
with,  it  is  completely  illegible,  so  that  when  I  have  a  pen, 
for  instance,  the  pen  on  the  nurses’  desk,  which  is  a  dip 
pen  with  a  nib  that  might  be  rusted,  I  ordinarily  would 
print,  because  I  can’t  write  with  that  kind  of  a  pen. 
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«  •  •  * 

Q  Can  you  account  for  the  fact  that  there  are  no  en¬ 
tries  on  January  23  on  the  Treatment  and  Physician’s  Re¬ 
port!  A  Can  I  account  for  it! 

Q  Can  you  account  for  the  absence  of  all  entries  on 
the  Treatment  and  Physician’s  Report  on  the  day  of 
birth!  A  Do  you  want  me  to  guess! 

Q  Whatever  you  want. 

*  #  #  * 

1051  A  It  would  be  my  guess  that  Dr.  Irani  did  not 
make  a  note,  if  that  is  what  you  are  referring  to, 

because  he  didn’t  have  the  time  at  that  moment  to  make 
the  note,  or  because  he  didn’t  think  there  was  significant 
change  at  that  time  to  warrant  a  note. 

*  #  •  * 

Q  And  you  made  no  notes  on  your  visit  on  the  23d! 
A  Mr.  Keane,  it  isn’t  required  of  a  physician  to  make 
a  note  on  the  progress  every  time  he  visits  her.  I  saw 
her  many  times  and  didn’t  make  a  note  of  it.  We  never 
make  a  note  every  time  we  stop  by  to  see  them. 

The  American  College  of  Surgeons  would  like  to  have 
at  least  one  post  mortem  note. 

In  the  hospital  in  which  I  was  trained,  we  wTere  re 
quired  to  make  a  post  mortem  note  on  the  first,  third,  and 
day  of  discharge,  and  I  have  never  got  over  that  habit. 

Q  Did  you  consult  with  Nurse  Heinsohn  when  you  ar¬ 
rived  at  11:40,  was  it,  on  the  night  of  January  23!  A 
No,  I  did  not  consult  Heinsohn. 

Q  Did  you  inquire  as  to  who  had  witnessed  the  de¬ 
livery!  A  I  knew  who  had  witnessed  the  delivery. 

Q  And  who  was  that!  A  Mrs.  Krause  and 

1052  Miss  Aderhold  were  in  the  room  with  Mrs.  Mar¬ 
shall,  and  Miss  Aderhold  called  me  at  my  home. 

I  was  in  bed.  I  had  been  up  all  the  night  before.  And 
she  said,  “Mrs.  Marshall  was  just  brought  over  here  to 
the  floor  and  delivered  immediately  on  arrival ;  Dr.  Brown 
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has  seen  her  and  expressed  the  placenta.  Her  condition 
is  good.” 

Upon  which  I  tore  out  of  bed  and  ripped  into  my 
clothes  and  went  to  the  hospital,  in  the  interest  of  Mrs. 
Marshall  and  in  the  interest  of  the  baby. 

Q  Did  they  see  the  birth?  A  Did  they  see  the  birth? 
You  heard  the  testimony,  Mr.  Keane. 

Q  My  recollection  is  they  didn’t  remember  being  in 
the  room.  A  My  recollection  is  that  they  did  remember, 
being  in  the  room.  It  is  a  matter  of  record.  Can’t  you 
find  it  in  the  record? 

Q  You  found  out  about  the  LOA,  that  is,  the  left  oc- 
cipito  anterior;  you  procured  that  information  from 
Broadwater  and  Krause?  A  I  did  not.  I  had  examined 
Mrs.  Marshall  abdominally  repeatedly,  and  I  felt  this 
babv’s  head  every  dav  and  sometimes  several  times  a 

•*  m!  v 

day,  so  I  knew  from  the  abdominal  position;  you  don’t 
have  to  see  a  baby  be  born  in  order  to  determine  its  posi¬ 
tion. 

Q  So  you  knew  it  was  going  to  be  a  normal  de- 
1053  livery?  A  I  knew  it  was  going  to  be  an  LOA, 
yes. 

Q  Were  you  acquainted  with  the  fact  that  Nurse 
Heinsohn  was  standing  by,  witnessing  the  actual  expul¬ 
sion  of  the  baby?  A  Nurse  Heinson  was  not  in  the 
delivery  room  when  I  arrived.  She  had  gone  back  to  the 
floor. 

Q  Did  they  tell  you  she  had  witnessed  it?  A  No- 
bodv  told  me  anything  about  who  was  there. 

Q  Didn’t  you  think  it  proper  to  inquire  from  her  what 
happened?  A  The  baby  had  been  born;  why  should  I 
inquire  what  happened? 

Q  I  am  speaking  of  the  manner  in  which  it  was  de¬ 
livered,  the  speed  with  which  it  was  delivered,  the  way 
it  came  out:  don’t  you  think  it  was  proper  to  inquire  as 
to  that  element?  A  I  don’t  think  it  was  necessary. 
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Q  What  are  the  symptoms,  doctor,  of  the  intracranial 
hemorrhage  in  a  premature  infant?  A  Babies  that  are 
born  with  or  acquire  intracranial  hemorrhages  are  sick 
babies,  very  sick  babies ;  they  are  extremely  difficult  to 
get  breathing  in  the  first  place;  they  are  given  artificial 
respiration;  they  are  kept  warm  in  the  Kreilsman  ap¬ 
paratus;  they  are  given  artificial  respiration  sometimes 
over  a  period  of  hours. 

They  then  go  through  a  very  ill  course  during  the  next 
four  or  five  days;  they  are  sick  babies,  and  if  they 

1054  survive  we  are  not  too  happy  about  them  because 
of  what  we  fear  may  happen  to  them  later. 

Q  Sometimes  it  takes  48  hours  or  more  for  the  symp¬ 
toms  to  develop,  does  it  not?  A  For  the  symptoms  of 
what? 

Q  Intracranial  hemorrhage.  A  It  takes  sometimes 
48  hours  but  you  would  certainly  expect  it  with  in  the 
first  week. 

Q  And  what  would  those  symptoms  be?  Wrould  they 
be  jaundice?  A  No. 

Q  Would  it  be  failure  to  eat  food?  A  No.  It  would 
be  muscular  twitching. 

Q  I  am  going  to  read,  Doctor,  from  the  Government 
publication,  “Premature  Infants — a  Manual  for  Physi¬ 
cians”,  at  page  232,  table  53: — 

MR.  WELCH:  I  object. 

•  •  •  • 

Q  ,  (Reading:)  “Symptoms  of  intracranial  hemor¬ 
rhage  : 

Cyanosis ; 

Inability  to  nurse; 

J aundice  ( severe ) ; 

Apathy ; 

Brick  red  color; 

Dysphagia; 

1055  Vomiting  (excessive) ; 

Convulsions ; 
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Moaning; 

Muscular  twitchings.” 

Do  you  disagree?  A  I  agree  with  that  entirely. 

Q  I  thought  you  said  a  moment  ago  jaundice  wasn’t  a 
symptom.  A  Jaundice  is  a  sympton  of  about  SO  per  cent 
of  newborn  babies,  certainly  50  per  cent  on  the  second, 
third,  or  fourth  day  are  very’  apt  to  have  jaundice.  We 
speak  of  that  as  physiological  jaundice. 

Q  Edema  is  also  physiological,  isn't  it?  A  Not  to  my 
knowledge. 

Q  Page  710  of  the  American  Journal,  Diseases  of  Chil¬ 
dren,  published  by  the  American  Medical  Association, 
says : 

“  Cerebral  edema  or  hemorrhage  occasionally  may  be 
suspected  from  the  examination  of  the  anterior  fontanel, 
but  unfortunately  disease  located  below  the  tentorium  may 
not  make  itself  evident  through  the  fontanel  until  too  late 
to  be  of  much  help.  We  believe  that  in  case  of  doubt  lum¬ 
bar  punctures  should  l>e  performed  freely.” 

Do  you  agree  with  that?  A  This  refers  to  edema  of 
the  brain,  which  is  within  the  cranial  cavity,  not  to 
1056  generalize  the  edema  of  the  brain,  which  Noel  had. 

Q  What  was  the  edema?  A  It  says  “cerebral 
edema’’  there. 

Q  What  was  Noel’s?  A  It  was  because  there  was 
being  repeated  cylsis  and  it  got  more  fluid  under  its  skin 
than  it  could  excrete. 

Q  What  type  of  edema  would  you  call  that  ?  A  Deten¬ 
tion. 

Q  Subcutaneous?  A  Subcutaneous  edema  refers  to 
subcutaneous  fluid,  not  cerebral  edema. 

Q  Would  you  call  Noel’s  subcutaneous?  A  Yes. 

Q  Let  me  read  from  page  709  of  the  same  publication. 

MR.  WELCH:  Same  objection. 

•  •  •  * 

BY  MR.  KEANE: 

Q  (Reading:)  “The  management  of  the  premature  in¬ 
fant  showing  varying  degrees  of  subcutaneous  edema  is 
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one  of  the  more  important  problems  encountered.  We  as¬ 
sume  that  this  edema,  which  at  times  may  approach  gen¬ 
eralized  anasarca,  is  the  result  of  preceding  anoxic  damage 
to  the  capillaries,  allowing  the  escape  of  fluid  into  the  tis¬ 
sues.  Bitter  experience  has  shown  that  too  early 

1057  administration  of  fluids  to  these  babies  causes  in¬ 
creased  edema.  It  this  increased  accumulation  of 

fluid  were  confined  to  the  subcutaneous  area,  little  damage 
would  result,  but  when  the  increased  fluid  edema  involves 
the  lungs  or  the  central  nervous  system  death  may  quickly 
ensue  wth  appropriate  symptoms. 

“We  have  been  convinced  on  purely  clinical  grounds  that 
infants  with  edema  should  not  receive  fluid  ent rally  or  par¬ 
entally  until  they  have  themselves  absorbed  their  subcutane¬ 
ous  fluid,  even  though  this  means  the  withholding  of  fluids 
for  four  or  five  days  from  even  the  smallest  babies.” 

And  that  article  refers  to  intercranial  hemorrhage. 
Do  you  agree  with  it? 

MR.  WELCH:  Wait  a  minute.  What  he  read  didn’t 
refer  to  intracranial  hemorrhage,  certainly. 

I  object  to  any  such  testimony  as  that  by  counsel. 

MR.  KEANE:  I  will  qualify  it.  I  presume  you  are 
entitled  to  object. 

BY  MR.  KEANE: 

Q  I  will  ask  you  to  look  at  the  article  and  tell  me 
where  it  relates  or  refers  to  the  birth  of  premature  child¬ 
ren.  A  The  title  of  the  article  is  “Management  of  Em¬ 
ergencies”. 

Q  Brush  through  the  titles  and  see  if  it  isn’t 

1058  restricted  solely  to —  A  (interposing)  You  had 
Dr.  Price,  who  was  taking  care  of  this  baby,  on 

the  stand.  I  ordered  not  a  single  clysis  for  Noel.  Why 
didn’t  you  ask  him? 

Q  Dr.  Price  told  me  he  wasn’t  called  until  the  next 
morning.  A  Dr.  Price  was  called  that  night.  Dr.  Price 
said  he  had  no  recollection  when  he  was  called.  He  said 
some  time  in  the  morning,  which  can  be  any  time  after 
midnight. 
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It  is  my  invariable  practice  with  premature  infants  to 
call  the  pediatrician  before  the  baby  is  born,  if  I  have 
ample  time,  and  to  notify  him  immediately  after  the 
baby  is  born. 

I  notified  Dr.  Price,  and  I  don’t  feel  I  can  take  the 
responsibility  or  take  care  of  a  premature  child  and  not 
let  the  pediatrician,  who  is  going  to  take  care  of  that 
child,  know  at  the  time  of  the  birth.  I  tell  him  what  I 
consider  the  child’s  condition  to  be  and  then  it  is  his 
election  as  to  whether  he  wishes  to  come  in  or  whether 
he  doesn’t.  I  told  Dr.  Price  this  child  breathed  and  it  ap¬ 
peared  to  be  in  good  condition  and  it  was  my  opinion  it 
was  not  necessary  for  him  to  get  out  of  his  bed  and  come 
to  the  hospital,  and  Dr.  Price  was  at  the  hospital  the 
next  morning  and  Mr.  Marshall  testified  to  that  fact, 
that  I  and  Dr.  Price  were  in  Mrs.  Marshall’s  room  when 
he  arrived  at  approximately  10  o’clock  the  following 
morning.  Isn’t  that  correct? 

1059  MR.  KEANE:  I  don’t  know,  Doctor.  I  only 
know  what  has  been  produced  at  the  trial. 

THE  WITNESS:  I  am  telling  you. 

MR.  KEANE:  I  have  no  further  questions. 

(Witness  excused.) 

THE  COURT:  The  Court  will  be  in  recess  until  1:45. 

(At  12:35  p.m.,  a  recess  was  taken  until  1:45  p.m. 

•  •  *  * 


1064  Redirect  Examination 

BY  MR.  WELCH : 

*  •  *  • 

1065  Q  Did  the  matter  of  congenital  or  developmental 
defect  in  Noel,  which  you  have  referred  to,  have  any¬ 
thing  to  do  with  a  normal  healthy  organic  condition  of 
Mr.  and  Mrs.  Marshall?  A  No,  it  did  not,  Mr.  Welch. 

•  •  •  • 
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Q  So  that  there  will  be  no  mistake  about  the  dis- 
106G  tinction,  will  you  explain  again  carefully  what  you 
meant  by  “congenital  or  development  defect’’  in 
Noel?  A  There  are  all  sorts  of  developmental  defects, 
I  mean  many  that  are  obvious  to  the  eye;  cleft  palate,  hair 
lip,  which  is  not  a  familial  thing  at  all.  It  has  nothing  to 
do  with  the  father.  It  has  only  to  do  with  the  develop¬ 
ment  of  the  egg  itself.  It  goes  back  into  the  early  embryo- 
logical  stages. 

•  •  •  • 

1067  Q  I  understood,  in  your  testimony  on  cross-exam¬ 
ination,  you  indicated  that,  in  your  professional 

opinion,  somewhere  between  10:15  and  11  o’clock  there 
was  an  error  in  judgment.  Ts  that  correct?  A  Yes. 

Q  Upon  what  do  you  base  your  personal  opinion  that 
there  was  an  error  in  judgment  somewhere  between  10:15 
and  11  o’clock?  A  I  base  my  opinion  on  the  evidences 
that  appear  in  the  record. 

Q  Did  you  indicate  on  whose  part  you  considered  there 
was  an  error  in  judgment  or  by  whom  do  you  consider 
there  was  an  error  in  judgment?  A  I  was  not  asked  that 
question. 

Q  Then,  so  there  will  be  no  mistake  in  the  minds  of 
the  Court  and  the  jury,  who  do  you  think  made  an  error 
of  judgment  as  you  read  the  record?  A  The  nurse  In 
charge. 

Q  The  nurse  in  charge,  you  mean,  during  the  hours  up 
to  11  o’clock?  A  That  is  correct. 

Q  My  recollection  is  that  that  was  Miss  Holloway, 
now  Mrs.  Johnson.  When  you  say  that  there  was, 

1068  in  your  opinion,  an  error  of  judgment  on  the  part 
of  the  nurse,  do  you  mean  to  impute  a  fault  or  do 

you  mean  to  impute  incompetence  to  that  young  lady?  A 
No,  I  do  not,  Mr.  Welch.  As  a  matter  of  fact,  I  know  Miss 
Holloway  to  be  a  very  excellent  nurse.  She  is  one  of  our 
own  graduates  and  is  a  very  excellent  nurse. 
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That  error  could  have  occurred  to  anyone.  It  was  a 
matter  of  estimating  what  the  termination  of  this  preg¬ 
nancy  was  going  to  be,  that  is,  when  this  baby  was  going 
to  be  born  and  it  could  have  happened  to  me,  it  could  have 
happened  to  Dr.  Heilman,  it  could  have  happened  to  any 
physician  who  was  standing  at  her  bedside  at  that  time. 

Q  Tn  other  words,  reading  back  on  the  record,  you  con¬ 
sider  that  there  was  an  error  in  judging  when  this  baby 
would  develop  to  the  point  that  it  had  developed  at  11:10? 
A  That  is  correct. 

Q  And  even  though  you  had  been  right  there  or  any 
other  doctor  had  been  right  there,  that  same  error  of  judg¬ 
ment  was  possible?  A  It  has  happened  to  every  obstetri¬ 
cian,  me  included,  I  am  sure,  to  be  standing  at  the  bedside 
of  the  patient,  whether  it  be  in  her  bedroom  or  labor 
room,  which  is  the  same  thing,  and  have  her  precipitate  be¬ 
fore  vour  eves  before  anvthing  could  be  done  about  it. 

Q  I  intend  to  interrogate  you  in  some  detail  with 
1069  respect  to  certain  questions  that  were  asked  with 
reference  to  whether  you  agreed  with  statements  in 
some  textbooks  and  some  periodicals.  I  understand  that 
your  answers  to  those  questions  were  that  you  did  not 
agree  in  its  entirety.  A  That  is  correct. 

Q  Before  we  go  into  any  of  these  specific  items,  will 
you  explain  to  the  Court  and  jury  what  you  mean  by  the 
answer,  “I  don’t  agree  with  the  statement  in  its  entirety”. 
A  I  don't  like  to  use  the  word  unfairly,  but  I  have  to 
use  that  word,  Mr.  Welch,  ‘‘unfairly”;  to  pick  out  an  iso¬ 
lated  chapter  in  a  treatise  on  anything  in  medicine  and 
expect  anyone  to  base  an  opinion  on  that  treatise  or  on 
the  author  of  that  book  or  on  anything  that  he  quotes 
simply  on  that  one  passage.  It  is  necessary  to  know  the 
context  of  the  entire  chapter,  possibly  the  entire  book; 
what  authorities  he  is  basing  his  opinion  on  or  is  it  his 
own  personal  opinion;  are  these  authorities  well  trained, 
well  backed  up  and  so  on. 
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I  don ’t  thnk  that  anyone  can  take  a  bald  statement  from 
any  one  book  and  say,  “Do  you  agree  with  this,”  and  say, 
“Yes,  I  do”  or  “No,  I  do  not”  because  it  ought  to  be 
broken  down  into  its  separate  parts. 

Q  All  right.  Then  taking  this  book  that  is  entitled 
“Management  of  Obstetric  Difficulties”  by  Titus,  Third 
Edition,  and  published  by  Mosbv  in  St.  Louis  in 

1070  1945 — first,  I  ask  you  are  you  familiar  with  the  text¬ 
book  itself?  A  I  am  familiar  with  the  textbook 

and  I  am  familiar  with  the  author  also. 

Q  You  mean  you  know  him  personally?  A  1  know  Dr. 
Titus.  He  is  secretary  of  the  American  Board  of  Obstet¬ 
rics  and  Gvnecologv. 

Q  This  passage  was  read  from  page  618  of  the  volume 
to  which  I  have  referred: 

“Vitamin  K  should  be  administered  to  the  mother  early 
in  a  premature  labor  in  order  to  obtain  its  effect  on  the 
infant.  The  reason  for  this  is,  as  described  in  an  earlier 
chapter,  that  premature  infants  are  more  liable  to  have 
intracranial  hemorrhage  than  full-term  infants,  and  their 
prothrombin  rates  should,  therefore,  he  improved  by  the 
administration  of  vitamin  K  to  the  mother  for  transmis¬ 
sion  to  the  placental  circulation.” 

Did  I  understand  that  you  did  not  agree  entirely  with 
this  short  paragraph  read  from  this  textbook?  A  That 
particular  paragraph  I  disagree  with  in  its  entirety  and 
there  are  many,  many  authorities  to  back  me  up  in  my 
contention. 

Q  Now  then,  I  am  reading  a  short  paragraph  that  was 
quoted  to  you  from  page  648  of  this  same  textbook: 

“Episiotomy  is  usually  necessary  in  a  primipara 

1071  or  in  a  multipara  who  was  properly  repaired  pre¬ 
viously.  I  find  median  episiotomy  preferable  to 

mesiolateral  episiotomy  for  reasons  expressed  in  Chapter 
XXII.” 

I  want  to  ask  you  first,  without  reference  to  the  text¬ 
book  and  without  having  an  opportunity  to  examine  it,  do 
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you  recall  everything  that  is  written  in  Chapter  XXII?  A 
Xo,  sir. 

Q  Then  directly,  do  you  agree  with  the  statement  in 
the  little  paragraph  I  just  read?  A  I  agree  with  parts 
of  it  thoroughly. 

•  t  •  • 

Q  Let  me  read  it,  breaking  it  down  into  the  two  sen¬ 
tences  : 

Episiotomv  is  usually  necessary  in  a  primipara,  or  in 
a  multipara  who  was  properly  repaired  previously.” 

Do  you  agree  with  that?  A  I  agree  with  that  and  I 
so  stated. 

Q  Referring  back  to  your  direct  examination,  there 
was  some  question  asked  you  about  the  proper  repairing 
of  a  perineum.  A  Yes,  sir. 

Q  And,  on  cross-examination,  you  were  asked  by 

1072  Mr.  Keane  something  with  respect  to  the  condition 
of  Mrs.  Marshall’s  perineum  as  a  result  of  previous 

deliveries.  A  That  is  correct. 

Q  Did  T  understand  you  to  testify  that,  from  Dr. 
Parker's  record  and  his  examination  and  his  knowledge  of 
Mrs.  Marshall,  that  you  knew  the  condition  of  her  perin¬ 
eum?  A  Yes,  sir. 

Q  What  was  the  condition  of  it  at  the  time  she  went 
to  the  hospital  on  January  7,  1947? 

•  •  •  • 

1073  THE  WITNESS:  Dr.  Parker’s  record  states 
that  Mrs.  Marshall’s  perineum  was  relaxed. 

*  *  *  * 

Q  The  next  sentence  in  that  paragraph  quoted  from 
page  G4S  of  the  Titus  textbook  is: 

“I  find  median  episiotomv  preferable  to  mesiolateral 
episiotomy  for  reasons  expressed  in  Chapter  XXII.” 

Does  that  sentence  to  you,  as  a  physician,  standing 
alone  mean  anything?  A  Yes,  Mr.  Welch.  We  all  have 
preferences  as  to  where  the  incision  should  be  put.  Some 
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make  their  incisions  directly  in  the  mid-line.  Some  make 
them  to  the  right  and  some  make  them  to  the  left. 

My  personal  preference  is  for  what  we  speak  of  as  a 
left  medialateral  episiotomy  which  begins  in  the  mid-line 
and  runs  off  sharply  to  the  left  so  as  to  avoid  the  rectum 
so  that  if  there  is  any  extension  of  the  initial  incision,  it 
is  extended  away  from  the  rectum  muscles. 

Q  Regardless  of  the  type  of  technique  of  doing  an 
episiotomy,  in  this  particular  case  in  your  opinion  as  an 
obstetrician,  based  upon  your  years  of  training  and 

1074  experience  and  based  upon  your  knowledge  of  this 
case,  both  from  your  examinations  of  Mrs.  Marshall 

and  your  reading  of  the  record  of  events  that  you  were 
not  personally  present  to  attend  or  to  observe,  did  Mrs. 
Marshall  need  either  kind  of  an  episiotomy  in  tliis  case? 

•  •  #  * 

THE  WITNESS:  I  don't  believe  that  Mrs.  Marshall 
needed  any  sort  of  an  episiotomy  for  this  small  baby.  This 
baby  only  weighed  three  pounds  nine  ounces  and,  if  the 
need  for  an  episiotomy  had  been  present,  some  laceration 
probably  would  have  occurred. 

#  *  •  • 

Q  But  none  did  occur  in  this  case?  A  No,  sir,  none 
did. 

Q  I  am  going  to  refer  to  a  textbook  entitled  “Prin¬ 
ciples  and  Practice  of  Obstetrics,”  by  DeLee  Greenhill, 
Eighth  Edition,  published  by  Saunders  Company,  Phila¬ 
delphia  and  London. 

Q  Are  you  familiar  with  the  textbook?  A  Yes,  T  am. 
Q  There  was  read  to  you,  by  Mr.  Keane,  a  short  para¬ 
graph  from  page  276  and  I  will  quote  it  now: 

“The  indications  for  the  usual  episiotomy  are:  Re¬ 
sistant  perineum,  causing  delay  in  the  exit  of 

1075  the  head  through  the  vulva;  some  pathologic  condi¬ 
tion  of  the  vulva  such  as  scars;  abnormal  size  of 

the  child  or  abnormal  mechanism,  causing  mechanical  dis¬ 
proportion;  the  delivery  of  a  premature  baby;  the  neces¬ 
sity  for  rapid  extraction  when  one  cannot  give  the  perin- 
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eum  time  to  dilate,  and  when  one  sees  that  the  perineum 
will  surely  tear,  to  divert  the  laceration  away  from  the 
anus.” 

Did  you  say  that  you  did  not  entirely  agree  with  that? 
A  T  agree  with  all  of  that  except  in  its  implications  or 
applications  as  far  as  the  premature  habies  are  concerned. 

I  do  not  wish  to  imply  to  the  Court  that  1  do  not  do 
episiotomies  for  premature  babies.  I  do  episiotomies 
whenever  they  are  necessary  and  I  do  a  vast  number  of 
episiotomies  but  there  is  no  point  in  subjecting  any 
woman  to  the  pain  and  small  amount  of  hazard  that  is 
involved  in  making  a  big  gash  in  her  perineal  muscles  if 
it  is  not  necessary. 

So  if,  in  my  judgment  as  an  obstetrician,  1  believe  that 
T  have  enough  room  to  deliver  the  baby  without  damage 
to  the  mother,  I  do  not  do  episiotomies. 

•  #  *  ♦ 

Q  In  some  cases  of  your  own  and,  in  general, 
107 G  you  subscribe  to  the  statement  that  “Resistant 
perineum'*  is  one  indication  of  the  propriety  or  de¬ 
sirability  of  doing  an  episiotomy?  A  It  is  the  most  com¬ 
mon  indication. 

Q  She  did  not  have  a  resistant  perineum?  A  She 
did  not. 

Q  And  you  subscribe  to  the  idea  that  if  there  is  a 
condition  causing  delay  in  the  exit  of  the  head  through, 
the  vulva,  that  also  would  be  an  indication  of  the  desirabil¬ 
ity  of  an  episiotomy?  A  All  of  those  things. 

*  *  #  * 

Q  I  will  read  from  page  S53  of  the  same  volume: 
1077  “The  treatment  of  cerebral  hemorrhage  in  infants 
is  symptomatic.” 

What  does  that  mean,  “symptomatic”?  A  That  means 
you  treat  the  symptoms  which  are  things  that  you  observe 
with  your  eyes.  You  treat  the  symptoms  as  they  arise. 

Q  You  didn’t  treat  this  infant,  did  you?  A  I  didn’t 
treat  this  infant. 
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Q  The  treatment  that  she  got  was  entirely,  so  far  as 
you  know,  under  the  supervision  of  Dr.  Price?  A  Under 
Dr.  Price  and  Dr.  Detweiller. 

*  *  *  * 

1078  Q  *  *  *  I  say  what  do  you  understand,  as  a 
physician,  from  the  clause  which  uses  this  language, 

“but  far  more  important  than  active  therapy  is  preven¬ 
tion”? 

*  *  #  * 

A  It  means  what  can  be  done,  if  anything,  to  prevent 
the  occurrence  of  cerebral  hemorrhage. 

Q  In  your  opinion,  as  an  obstetrician,  are  there  some 
things  that  can  be  done  to  prevent  certain  types  of  cerebral 
hemorrhage?  A  Yes,  there  are. 

Q  And  are  there  other  types  of  cerebral  hemorrhages 
which  cannot  be  prevented  by  anything  that  you  know  of? 
A  There  are  many  types  of  cerebral  hemorrhages  that 
occur  in  spite  of  anything  anybody  can  do. 

Q  And  be  it  a  fact  that  Noel  Marshall  suffered  a 
cerebral  hemorrhage  in  this  case,  do  you,  as  a  physi- 

1079  sician,  know  of  anything  that  could  have  been  done 
to  prevent  it?  A  I  do  not. 

*  *  #  * 

10S2  Q  Quoting  again: 

“Heilman,  Shettles,  and  Eastman  maintain  that 
the  routine  administration  of  vitamin  K,  properly  timed 
and  with  suitable  dosage,  will  well-nigh  eliminate  so-called 
hemorrhagic  disease  of  the  new  born.” 

Do  you  agree  with  that?  A  That  has  nothing  to  do 
with  intracranial  hemorrhage.  That  is  a  different  condi¬ 
tion  and  I  don’t  agree  that  it  will  eliminate  hemorrhagic 
disease  of  the  new  born  entirely  but  that  is  a  different  con¬ 
dition  and  has  nothing  to  do  with  intracranial  hemorrhage. 

Q  (Reading:)  “Furthermore  certain  types  of  cerebral 
hemorrhage,  particularly  small  hemorrhages  which  ooze 
for  several  days  may  be  prevented  by  this  procedure.” 
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Do  you  agree  with  that?  A  J  don’t  agree  with 
that. 

1083  Q  Here  we  have  a  man  who  wrote  this  textbook 
using  three  other  men's  opinion  to  support  li is  state¬ 
ment,  is  that  what  it  is  ?  A  That  is  correct. 

Q  Now,  as  against  this  theory,  is  your  opinion  based 
upon  similar,  equal  or  more  excellent  authorities?  A  I 
consider  my  opinion  is  based  on  more  excellent  authority. 

Q  Does  your  opinion  include  your  knowledge  of  the 
studies  made  of  this  very  same  subject  by  some  of  our 
local  physicians?  A  It  does. 

•  *  #  • 

Q  Doctor,  I  am  about  to  read  from  a  book  entitled 
“Obstetrical  Nursing”  by  Falls  and  McLaughlin,  pub¬ 
lished  by  Mosbv,  at  page  227,  and  the  paragraph  is  en¬ 
titled  “Emergency  delivery  of  unprepared  patient”: 

“Occasionally  it  becomes  necessary  to  deliver  a  patient 
who  is  so  far  advanced  in  labor  that  proper  setup  cannot 
be  provided  in  the  time  between  the  discovery  of 

1084  the  situation  and  the  birth  of  the  baby.  The  pre¬ 
cipitate  delivery  may  occur  while  the  patient  is 

being  transported  from  her  home  to  the  hospital,  ad¬ 
mittance  room  of  the  hospital,  or  on  a  cart  while  she  is 
being  taken  to  the  preparation  room,  or  on  the  prepara¬ 
tion  table  before  she  has  been  undressed.  These  acci¬ 
dents  are  most  regrettable  since  the  danger  of  sepsis  is 
greatly  increased,  as  is  the  chance  of  the  lacerations  of 
the  perineum.  The  danger  to  the  baby  is  also  serious 
because  of  infection,  exposure  to  cold,  and  brain  injury 
due  to  ill-advised  attempts  on  the  part  of  the  medical 
attendant  to  hold  the  head  back  in  order  to  prevent  the 
delivery  until  the  patient  can  be  properly  set  up.”  Do 
you  agree  with  that?  A  Very  thoroughly. 

Q  When  you  referred,  in  some  part  of  your  previous 
examination,  to  being  of  the  opinion  that  it  would  be  im¬ 
proper  to  manually  or  by  hand  control  or  restrain  the 
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delivery  of  this  baby,  is  that  what  you  had  in  mind,  that 
it  is  improper  to  hold  the  head  back?  A  Yes,  sir. 

*  *  *  • 

1085  Q  Now,  we  have  “The  Journal  of  the  American 
Medical  Association,  Clinical  Section — Washington, 

D.  C.,  December  6-9,  1949,”  and  reading  from  page  911 
and  page  912 : 

“Under  conduction  anesthesia  the  labor  progres- 

1086  ses  in  a  different  manner.  The  tendencies  towTard 
precipitous  labor  or  delivery  disappear.”  Do  you 

agree  with  that  sentence?  A  I  don’t  agree  with  that 
sentence,  Mr.  Welch. 

Dr.  Hingson,  who  developed  this  technique  in  his  ori¬ 
ginal  treatise  on  the  subject  said  that  caudal  anesthesia 
tends  to  hasten  the  first  stage  of  labor — tends  to  hasten 
the  first  stage  of  labor. 

*  *  *  • 

1089  Q  (Reading:)  “The  greatly  increased  pressure 
of  a  second  stage  of  labor  with  its  concomitant  re¬ 
flex  bearing  down,  on  the  part  of  the  mother,  which 
brings  into  play  the  powerful  abdominal  muscles,  should 
be  avoided  whenever  possible  in  the  supervision  of  the 
premature  labor  and  delivery.”  Do  you  agree  with  that 
part  of  it?  A  T  do  not  agree  with  that  at  all. 

Q  Will  you  tell  the  Court  and  jury  whether  these 
AM  A  Journals  containing  papers,  treatises  of  various 
physicians  throughout  the  country  are  intended  to  be 
binding  upon  anvbodv  or  are  thev  the  individual  discus- 
sions  rind  opinions  of  men  who  are  interested  in  the 
subjects?  A  They  are  the  individual  opinions  of  the 
men  who  are  interested  in  the  subject  and  this  issue  may 
have  an  article  saying  caudal  is  wonderful  and  the  next 
issue  may  come  out  and  say  caudal  is  terrible. 

Thev  miblish  these  things  impartially  and  it  is  up  to 
the  individual  physician  to  determine,  within  his  own 
mind,  if  he  believes  that  such  and  such  a  procedure 
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1090  is  indicated  or  valid  or  if  the  statistics  presented 
are  good.  It  does  not  do  to  say  “We  have  given 
5,000  caudal  anesthesias  to  a  group  of  5,000  women  in 
premature  labor  or  any  other  kind  of  labor”  without  say¬ 
ing,  on  the  other  hand,  “We  have  had  5,000  women  to 
whom  we  have  not  given  caudal  anesthesias.” 

You  have  to  have  a  basis  of  comparison.  You  cannot 
get  a  hobbv  and  ride  it  to  death  and  sav  “This  is  the 
way  I  do  it  and,  therefore,  everybody  should  do  it  be¬ 
cause  I  like  it.” 

*  *  •  • 

1092  Q  You  didn’t  undertake,  nor  intend  to  give  the 
idea  to  this  Court  and  jury  that  you  do  not  agree 

with  anything  that  Dr.  Heilman  says  or  did  not  agree 
with  anything  that  any  of  these  other  doctors  say?  A  I 
certainly  did  not  mean  to  imply  that.  I  resent  very 
much  being  put  in  the  position  that  I  was  a  chronic  ob¬ 
jector  to  everybody’s  technique. 

Q  The  last  short  sentence  in  this  little  bit  of  quota¬ 
tion  from  Dr.  Shefferv  reads  this  wav: 

V  * 

“It  gives  them  their  one  good  chance.” 

1093  What  does  that  mean?  A  I  think  that  is  the 
most  ridiculous  thing  that  ever  came  out  of  the 

mouth  of  any  physician. 

*  #  #  * 

Q  I  have  in  my  hand  a  so-called  “Year  Book  of  Ob¬ 
stetrics  and  Gynecology — 1948”,  by  Dr.  Greenhill.  I  in¬ 
tend  to  read  from  pages  237  and  238: 

“Physicians  must  remember  that  development  of  cere¬ 
bral  hemorrhage  in  premature  babies  is  a  grave 

1094  danger  and  that  such  babies  are  adversely  affected 
by  analgesic  drugs.” 

Is  that  a  correct  statement?  A  Yes,  sir. 

Q  You  subscribe  to  it  entirely?  A  Not  all  babies 
are  adversely  affected  by  analgesic  drugs,  Mr.  Welch. 
Baby  Marshall  was  not  affected  by  the  analgesic  drugs 
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which,  were  given  to  Mrs.  Marshall  in  the  course  of  her 
labor. 

*  *  *  m 

1097  Q  Reading  from  the  same  volume  at  page  241: 
“Tn  any  case  of  difficult  labor,  vitamin  K  should 

be  given  prophylactically  to  the  mother  during  labor  and 
to  the  infant  during  the  first  four  days  of  life.”  Do  you 
agree  with  that?  A  Yes,  sir. 

*  *  *  * 

1098  Q  In  this  series  of  questions  that  were  pro¬ 
pounded  to  you  on  cross-examination  by  the  use  of 

some  of  these  textbooks  and  in  the  questions  that  I  have 
just  asked,  it  assumes  that  in  certain  cases  there  is  in¬ 
tracranial  hemorrhage  at  the  time  of  birth?  A  Yes,  sir. 

Q  Ts  it  your  opinion  that  there  was  intracranial 
hemorrhage  in  Noel  at  the  time  of  her  birth?  A  No, 
sir. 

1099  Q  And  is  there  any  demonstrable  way  of  show¬ 
ing  to  anybody  that  there  was; — 

MR.  KEANE:  If  Your  Honor  please,  I  think  on  the 
record  it  is  conceded  that  this  was  a  birth  injury,  re¬ 
peated  time  and  again.  I  think  that  Mr.  Welch  is  mak¬ 
ing  an  assumption  that  is  entirely  opposed  to  the  con¬ 
cession  he  made  at  the  outset  of  the  trial  in  the  first  few 
days. 

THE  COURT:  T  think  he  is  developing  his  theory. 
He  may  do  so. 

(The  pending  question  was  read  by  the  reporter.) 
THE  WITNESS:  There  was  nothing  in  this  baby’s 
condition  during  its  stay  in  the  hospital  that  would  in¬ 
dicate  in  any  way  that  it  had  intracranial  damage, 
traumatic  intracranial  damage.  Let  me  put  it  that  way. 

#  #  #  # 
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Recross-Ex-amination 
BY  MR.  KEANE: 

Q  Along  the  line  of  the  last  question,  Doctor,  and  I 
am  not  going  to  ask  you  too  many,  you  said  there  was 
no  evidence  of  intracranial  hemorrhage  at  the  time  of 
birth,  in  your  opinion.  A  During  the  baby’s  stay  in  the 
hospital,  I  said. 

Q  I  thought  you  said  you  turned  the  baby  over  to  Dr. 
Price  right  after  birth?  A  I  had  turned  the 
1100  treatment  of  the  baby  over  to  Dr.  Price  right  after 
birth,  Mr.  Keane,  but  that  does  not  mean  that  I 
did  not  watch  that  baby’s  development  and — 

•  •  t  • 

Q  Do  you  recall  my  asking  you  about  the  adema  and 
the  jaundice  and  you  said  you  would  have  to  refer  that 
to  Dr.  Price,  that  Dr.  Price  took  over?  A  Dr.  Price  is 
a  pediatrician. 

Q  Don’t  you  remember  saying  that?  A  Y’es,  I  did, 
and — 

•  *  •  • 

1102  Q  Doctor,  you  are  familiar  with  the  author  in¬ 
dex,  the  author  publication  of  index  at  the  Army 

Medical  Library?  A  Yes. 

Q  It  is  very  extensive,  is  it  not?  A  Yes,  sir. 

Q  Doctor,  does  your  name  appear  in  that  index  as  the 
author  of  any  article  that  has  been  circulated  amongst 
medical  men?  A  It  does  not. 

•  •  •  • 

Q  I  further  gather  you  have  not  tested  the  opinions 
you  have  expressed  on  the  witness  stand  by  publication 
of  them  amongst  medical  men,  have  you? 

•  •  •  • 

1103  THE  WITNESS:  I  deliver  babies.  I  do  not 
write  articles. 
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*  #  *  * 

1104  Q  Doctor,  you  exhibited  a  pair  of  forceps  yes¬ 
terday.  What  is  the  name  of  that  type  of  forceps? 

A  What  is  the  name  of  it? 

Q  Yes.  A  I  told  you  the  name  of  it.  That  is  a 
Liukart  modification  of  the  Tucker-McLean  forceps. 

Q  Y  ou  wouldn’t  call  it  a  perineal  forceps,  would  you? 
A  Are  you  very  familiar  with  forceps,  Mr.  Keane? 

Q  Not  a  bit.  A  There  are  no  perineal  forceps.  There 
are  no  forceps  that  I  know  of  that  are  known  as  perineal 
.  forceps. 

1105  Q  Do  you  have  this  book  in  your  office  (indicat¬ 
ing)  ?  A  I  sure  do. 

Q  By  Carl  Henry  Davis.  He  is  very  famous,  isn’t  he? 
A  That  is  right. 

Q  I  would  like,  Doctor,  to  read  from  page  21  of  this 
book,  Gynecology  and  Obstetrics  by  Carl  Henry  Davis: 

“The  safety  of  a  forceps  extraction  to  the  child  in¬ 
creases  the  nearer  the  head  is  to  complete  molding, 
descent  and  rotation.  Theoretically  at  least,  the  only  pro¬ 
cedure  free  of  danger  to  the  baby  is  the  so-called  perineal 
forceps  on  a  fully  rotated  head  aided  by  an  episiotomy. 
This  operation  should  be  done  if  the  head  has  been  rest¬ 
ing  for  some  time  on  the  pelvic  floor  and  a  large  caput 
succedaneum  suggests  the  possibility  of  untoward  effect 
of  continued  negative  pressure  on  meninges  and  brain.” 
I  presume  you  don’t  agree  with  that,  Doctor?  A  I 
didn’t  say  I  didn’t  agree  with  that.  You  are  quarrel¬ 
ing,  Mr.  Keane,  with  the  word. 

Carl  Henry  Davis,  I  don’t  know  exactly  where  he 
taught  but  he  taught  originally  in  the  Middle  West  be¬ 
fore  he  came  to  Delaware.  I  have  never  practiced  ob¬ 
stetrics  West  of  the  Mississippi  River  but  he  may  refer 
to  what  we  call  “outlet  forceps”.  We  speak  of  them  as 
prophylactical  or  outlet  forceps”. 

1106  Q  Doctor,  you  spoke  of  Dr.  John  Parks  and  Dr. 
Sweet.  They  are  at  Gallinger?  A  Dr.  Parks  is 
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Professor  of  Obstetrics  at  George  Washington  University. 

Q  But  isn’t  he  also  officially  connected  with  Gallinger 
Hospital?  A  He  is  the  Chief  of  the  George  Washington 
Service  at  Gallinger. 

Q  Can’t  we  concede  that  Dr.  Parks  and  Dr.  Sweet  are 
officially  connected  with  Gallinger  Hospital?  A  Yes. 

Q  You  did  your  resident  work  with  those  two  men? 
A  I  did  a  year  residency  but  not  with  those  two  men. 
That  was  before  Dr.  Parks  came  and  before  Dr.  Sweet 
came. 

Q  You  say  Dr.  Sweet  is  not  in  full  accord  with  the 
Vitamin  K  theory,  didn’t  you?  A  I  do  indeed. 

Q  Doctor,  would  it  surprise  you  that  even  today,  is 
standard  operative  procedure  with  every  premature  and 
has  been  that  way  for  ten  years  at  Gallinger,  the  admin¬ 
istration  of  vitamin  K?  A  I  haven’t  been  on  service 
at  Gallinger  for  about  six  years.  All  I  know  is  Dr. 
Barter  sat  here  and  said  they  did  not  use  it.  He  is  chief 
resident  of  obstetrics  and  I  think  he  should  know  whether 
they  use  it  or  not. 

1107  Q  Isn’t  it  a  fact  that  Gallinger  is  the  first  hos¬ 
pital  in  the  city  to  make  it  routine?  A  I  do  not 

know  about  that. 

Q  Have  you  heard  that  discussed? 

•  •  •  • 

THE  WITNESS:  When  I  was  on  the  service  at  Gal¬ 
linger  after  I  finished  bv  residencv  and  when  I  became  an 
instructor  at  George  Washington,  I  was  entirely  on  the 
gynecology  service.  I  never  had  an  obstetrical  service  at 
Gallinger.  I  had  gynecology  at  Gallinger  and  obstetrics 
at  the  University  Hospital  so  I  don’t  know  anything 
about  their  obsterical  practices  or  procedures  or  what 
they  do.  As  a  matter  of  fact,  I  have  only  been  in  the  unit 
once  in  my  life. 

•  •  •  • 

1108  Q  Doctor,  seconal  and  demerol,  does  that  con¬ 
stitute  an  analgesia?  A  Yes. 
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Q  Who  gave  the  analgesia  to  Mrs.  Marshall  after  she 
had  gone  through  seven  hours  of  labor  at  11:10?  A 
Who  actually  administered? 

Q  If  you  can  tell  from  these  records.  A  The  nurse 
gave  it.  She  testified  to  such. 

Q  On  whose  order,  do  you  know?  A  On  Dr.  Irani’s 
order. 

Q  And  you  agreed  with  the  statement  that  Mr.  Welch 
read  to  you  that  analgesia  drugs  adversely  affect  prema¬ 
tures  at  labor?  A  I  did  not  say  they  adversely  affected 
it.  I  made  it  specifically  clear  that  they  may  adversely 
affect  it. 

1109  Q  You  say  you  do  an  episiotomy  only  when  it 
is  indicated?  A  That  is  correct. 

Q  Wouldn’t  a  bulging  perineum  be  an  indication? 
A  Certainly  not. 

Q  What  would  be  the  indication?  A  Mr.  Welch  read 
the  indications  after  you  read  them  and  I  agree  with  all 
of  them. 

Q  Is  that  your  answer?  A  That  is  my  answer. 

•  *  #  • 

1113  Donald  Stubbs 

*  *  *  # 

Direct  Examination 
BY  MR.  DAILY : 

Q  Dr.  Stubbs,  will  you  state  your  full  name,  please? 
A  Donald  Stubbs. 

•  *  *  # 

Q  Will  you  tell,  in  detail,  your  educational  back¬ 
ground  ? 

#  *  •  • 

A  I  had  three  years  of  residency  work  at  the 

1114  Emergency  Hospital  which  included  a  general  in¬ 
ternship  and  a  residency  in  surgery. 
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After  this,  I  had  a  Fellowship  in  Anesthesia  with  Dr. 
Joseph  Kreiselman  and  was  associated  with  Dr.  Kreisel- 
man  until  his  retirement  from  medicine  some  years  later 
so  that  I  have  been  in  anesthesia  for  15  years. 

Q  Have  you  made  any  special  study,  Dr.  Stubbs?  A 
I  have  been  particularly  interested  in  obstetrical  anes¬ 
thesia;  resuscitation;  the  management  of  pain.  This  is, 
of  course,  in  addition  to  the  general  work  in  anesthesia 
in  the  several  hospitals  where  I  work. 

*  *  *  • 

Q  What  hospital  appointments  do  you  now  hold, 
1115  Doctor?  A  I  am  the  chief  of  obstetrical  anesthe¬ 
sia  at  Garfield  Hospital;  associate  chief  of  anes¬ 
thesia  at  Doctors  Hospital;  associate  anesthesiologist  at 
Emergency  Hospital;  a  consultant  in  anesthesiology  at 
Suburban  Hospital. 

*  #  •  * 

1117  Q  Doctor,  assuming  that  an  expectant  mother 
was  admitted  to  a  maternity  ward  of  a  hospital 

with  uterine  membranes  known  to  be  ruptured,  with  the 
hospital  fully  acknowledging  the  probabilities  of  a  prema¬ 
ture  delivery  of  the  infant  because  of  regular  ad- 

1118  ministrations  of  substances  designed  to  continue 
uterine  containment  of  the  baby  and  that,  on  Janu¬ 
ary  23,  1947,  labor  commenced  at  2  p.  m.  which  progres¬ 
sed  regularly  without  retardation  through  the  balance  of 
the  day  until  5:30  p.  m.  when  labor  pains  were  in  5- 
minute  intervals  reducing  to  3  to  5-minute  intervals 
at  7 :30  p.  m.  and  2  to  3-minute  intervals  at  9  p.  m. ; 

That  instead  of  relenting,  the  labor  pains  came  with 
greater  frequency  until  9:30  p.  m.  they  were  down  to  2  to 
3  minutes  and  a  matter  of  40  to  70  seconds  in  duration, 
and  at  10:15  p.  m.  had  progressed  in  continuous  wave-like 
contractions ; 

That  the  child  was  born  at  11:20  p.  m.  on  January  23, 
1947,  and  weighed  three  pounds  and  nine  ounces; 
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That  there  was  no  apparent  evidence  of  any  injuries 
noted  immediately  after  birth; 

That  vitamin  Iv  was  administered  immediately  after 
birth  and  repeated  the  next  day; 

That  the  child  remained  in  the  hospital  for  a  period 
of  six  Weeks  and  apparently  followed  the  normal  progress 
of  a  premature  child  during  that  period,  there  were  the 
feeding  habits  that  are  shown  in  the  records  which  you 
have  examined,  I  believe,  and  showed  that  the  child  had 
occasional  periods  when  the  feeding  was  not  quite  normal 
but,  as  a  whole,  the  feeding  was  normal  and  that  it  drop¬ 
ped  the  usual  portions  of  weight  and  then  regained  those 
shortly  thereafter; 

1119  That  approximately  three  weeks  thereafter,  after 
leaving  the  hospital,  the  arching  of  the  back  after 
the  child  was  taken  home,  the  arching  of  the  back  became 
relatively  stiff  and  at  one  time  lasting  in  its  stiff  position 
for  possibly  10  minutes; 

That  at  or  about  the  same  time  during  the  feeding,  the 
mother  was  burping  the  child  and  it  went  limp  and  stop¬ 
ped  breathing,  the  face  was  pale  and,  on  May  29,  the  child 
had  a  convulsion  followed  by  a  series  of  jerking  of  all  of 
its  extremities. 

Could  you,  Doctor,  with  that  history,  express  an  opin¬ 
ion  as  to  the  cause  of  the  injuries? 

MR.  KEANE:  If  Your  Honor  please,  we  cannot  con¬ 
cede  that  this  doctor  can  express  an  obstetrical  opinion 
based  upon  the  qualifications  he  has  given,  namely,  that 
of  an  anesthetist,  any  more  than  when  we  asked  Dr. 
Lambros  for  such  an  opinion  and  the  plaintiffs  were  not 
permitted  to  elicit  it  from  Dr.  Lambros. 

THE  COURT:  The  question  is:  Can  the  doctor  ex¬ 
press  an  opinion?  The  answer  to  that  question  would  be 
yes  or  no.  He  may  answer  the  question. 

•  •  •  t 


406 


1120  THE  WITNESS:  I  am  to  answer  the  question 
whether  I  think  I  may  answer  it.  I  believe,  sir, 

that  T  can  answer  this  question. 

MR  DAILY:  What  is  your  answer,  Doctor? 

MR.  KEANE:  Now  I  renew  the  objection. 

THE  OOKRT:  I  think  the  doctor’s  qualifications  with 
respect  of  the  background  and  his  testimony  with  respect 
to  experience  in  this  background  with  babies  and  with 
obstetrical  cases  is  sufficient  qualification. 

I  will  permit  the  doctor  to  answer. 

THE  WITNESS:  I  would  have  to  answer  first,  that 
such  symptoms  would  indicate  damage  to  the  brain  of 
this  baby.  As  to  the  time  this  damage  occurred  or  its 
exact  nature,  T  don’t  believe  we  have  enough  evidence  to 
answer  accurately.  We  know  that  there  are  several  things 
which  can  cause  such  brain  damage  and  result  in  symp¬ 
toms  of  this  kind. 

•  ♦  #  • 

1121  A  One  of  the  things  which  may  produce  such 
damage  is  bleeding  into  the  brain.  There  is  here 

no  real  evidence  that  such  bleeding  may  have  occurred 
suddenly  or  excessively  because  the  symptoms  were  so 
late  in  appearing. 

I  believe  that  there  must  have  been  some  developmental 
disturbance  in  this  brain  which  we  know  is  common  in 
babies  born  this  early.  Their  blood  vessels  and  their 
nervous  systems  are  incompletely  developed  and  we  can¬ 
not  tell,  from  the  behavior  at  birth,  exactly  what  the  fur¬ 
ther  developments  will  be  so  I  would  say  that  T  am  unable 
and  believe  that  anyone  would  be  unable  to  state  the  exact 
cause  of  the  damage  to  the  brain  or  exactly  when  it  oc¬ 
curred  but,  because  symptoms  were  so  late  in  appearing, 
we  are  justified  in  concluding  that,  in  all  likelihood,  this 
baby  had  a  developmental  defect  associated  with  its  pre¬ 
mature  birth  which  made  it  possible  to  build  up  this  pic¬ 
ture  at  10  weeks,  approximately,  after  the  baby  was  born. 

Q  Is  the  condition  that  is  now  present  in  Noel  uncom- 
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mon  at  all.  Doctor?  A  Some  degree  of  brain  damage 
that  dates  back  to  birth  of  children  is  very  common.  Epi¬ 
lepsy,  alone,  that  is  dated  back  to  the  birth  of  children  is 
supposed  to  exist  in  about  1S3,000  in  this  country  at  the 
present  time. 

1122  The  American  Society  for  the  Study  and  Preyen- 

•/ 

tion  of  Cerebral  Palsy  estimates  that  there  must 
be  more  than  a  half  a  million  of  these  babies  with  rather 
prominent  symptoms.  It  is  not  an  uncommon  thing. 

Q  That  is  at  the  present  time?  A  At  the  present 
time. 

Q  Doctor,  with  the  history  that  I  have  previously 
related  and,  to  add  to  that  history  I  might  state  that 
the  mother  in  this  particular  instance  was  carried  to 
the  delivery  room  at  approximately  11:10  and  the  child 
was  precipitously  delivered  at  11:20  and,  with  the  pre¬ 
vious  facts  that  I  have  related  in  the  previous  hypotheti¬ 
cal  question,  would  you,  with  your  experience,  resort  to 
the  use  of  caudal  anesthesia?  A  The  use  of  caudal 
anesthesia,  in  this  situation,  would  be  definitely  counter- 
indicated  on  several  grounds,  the  most  important  being 
that,  in  terminal  precipitate  labor,  the  time  element  is 
not  sufficient  to  obtain  a  satisfactory  caudal  anesthesia 
unless  we  do  it  in  a  .  somewhat  radical  manner. 

The  injection  of  a  sufficient  agent  to  produce  caudal 
anesthesia  in  less  than  10  minutes  is  risky  and,  as  was 
indicated,  this  baby  was  born  in  10  minutes.  The  ordi¬ 
nary  period  of  time  at  which  an  expert  may  be  expected 
to  have  effective  caudal  anesthesia  after  he  begins 

1123  the  injection  would  be  between  15  and  30  min¬ 
utes. 

The  second  thing  would  be  that,  in  a  premature  baby 
of  this  sort  with  the  mother  having  such  active  and 
precipitate  labor,  that  we  have  the  hazard  of  upsetting 
the  mother’s  circulatory  apparatus  and,  in  this  rapid 
labor  of  not  being  able  to  re-establish  an  effective  con¬ 
trol  of  it  before  the  birth  of  the  baby  and  we  know  that 
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babies  born  while  the  mother’s  circulation  is  damaged 
by  any  such  procedure  are  in  much  worse  shape  than 
those  babies  born  of  mothers  with  intact  circulation. 

Q  Doctor,  do  you  have  reference  to  any  study  when 
you  make  that  statement  or  is  that  from  your  own  per- 
sonel  experience?  A  From  my  personal  experience  and 
the  general  knowledge  of  the  literature.  We  know  that 
caudal  anesthesia,  when  it  goes  high  enough  in  the  cen¬ 
tral  nervous  system  to  produce  such  anesthesia  as  is 
required,  at  the  same  time  paralyzes  the  walls  of  all  the 
blood  vessels  below  that  level  and  there  is  commonly  a 
fall  in  blood  pressure.  We  can  control  this  fall  to  a 
large  extent  but,  in  the  very  cases  that  we  rush  most 
and  are  most  anxious  to  have  an  early  effect,  because  of 
that  rushing,  we  may  get  this  temporary  period  of  cir¬ 
culatory  disturbance  in  the  mother  and  secondary  dis¬ 
turbance  in  the  baby. 

Q  Doctor,  have  you  made  any  study  or  com- 

1124  piled  any  statistics  on  the  percentage  of  children 
born  at  Garfield  Hospital  in  which  caudal  anes¬ 
thesia  is  used?  A  Our  use  of  caudal  anesthesia  at  Gar¬ 
field  Hospital  has  remained  approximately  the  same  in 
percentage  over  the  last  four  years.  We  gave  it  to  about 
two  and  one-half  percent  of  women.  It  has  decreased 
slightly  within  the  last  year. 

•  •  •  • 

1125  Q  Doctor,  I  want  to  read  you  a  statement  made 
in  the  deposition  of  Dr.  Louis  M.  Heilman,  under 

date  of  February  20,  1950,  having  reference  to  the  study 
of  Dr.  Masters  and  ask  you  if  you  agree  with  the  con¬ 
clusions  contained  in  this: 

“The  increased  protection  afforded  the  premature  baby 
by  conduction  anesthesia  is  certainly  of  major  impor¬ 
tance.” 
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I  think  in  the  interest  of  time,  if  your  Honor  please, 
as  I  go  through  this,  rather  than  read  the  whole  thing 
I  will  ask  the  doctor  about  certain  portions. 

“From  a  purely  obstetric  point  of  view,  there  is  no 
differentiation  between  caudal  and  saddle  block  anesthesia 
as  methods  of  conduction  anesthesia.  Both  techines  have 
identical  approaches  to  the  protection  of  the  infant. 
They  vary  only  from  a  neuroanatomic  standpoint  as  far 
as  the  details  of  technics  are  concerned. 

1126  The  individual  indications  or  contraindications 
are  not  the  province  of  this  paper.  For  these 

reasons  and  to  insure  clarity  the  two  will  be  discussed 
as  one.” 

Is  there  anything  that  you  can  comment  on  that  state¬ 
ment  up  to  that  time?  A  There  are  technical  differences 
that  may  be  important  in  the  hands  of  people  of  limited 
qualifications  to  use  them,  but  essentially  the  two,  if  they 
work  properly,  will  give  the  same  obstetrical  results. 
The  anesthesia  result  may  be  rather  definitely  different. 

Q  (Reading:)  “Conduction  anesthesia  protects  the 
premature  infant  both  during  and  after  delivery.” 

Do  you  agree  with  that  statement?  A  With  the  quali¬ 
fication  that  it  be  in  the  case  of  a  labor  that  progresses 
long  enough  to  establish  a  satisfactory  level  of  conduc¬ 
tion  anesthesia  control. 

Q  (Reading:)  “Positive  protection  is  provided  by 
the  alteration  in  the  normal  course  of  labor  that  inevi¬ 
tably  accompanies  any  method  that  interferes  with  the 
control  over  labor  asserted  by  the  autonomic  nervous  sys¬ 
tem.  The  first  stage  of  a  labor  in  which  the  patient  is 
under  conduction  anesthesia  is  somewhat  slowed  when 
compared  to  the  similar  stage  under  the  influence  of 
other  analgesic  agents  when  unprotected  with  any  medi¬ 
cation.” 

1127  Do  you  agree  with  that?  A  That  depends  en¬ 
tirely  on  the  level  at  which  the  conduction  anes¬ 
thesia  is  set  up.  If  it  comes  up  a  little  above  the  level  of 
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the  waist  and  blocks  off  the  impulses  that  go  to  the  uterine 
muscles,  it  will  slow  it  down.  If  it  is  a  lower  level  it 
may  protect  sensory  change  in  the  mother  in  her  peri¬ 
neum,  and  it  could  affect  the  lower  uterine  musculation 
and  speed  it  up  so  that  you  may  get  either  effect  in 
individual  cases. 

Q  (Reading:)  “The  premature  head,  with  its  soft 
skull  cap  and  widely  separated  cranial  sutures,  responds 
unfavorably  to  the  excessive  pressures  of  the  usually 
rapid  labor  associated  with  premature  delivery.  The 
respiratory  center  is  depressed  and  tentorial  tears  and 
cerebral  hemorrhages  are  much  more  frequent  than  in 
the  term  infant.’ ’ 

A  This  is  a  careless  use  of  terminology,  when  “ten¬ 
torial  tears”  are  spoken  of.  I  don’t  want  to  become  too 
technical,  either,  but  a  tear  of  this  apron  of  tissue  which 
separates  the  upper  from  the  lower  part  of  the  brain  is 
not  at  all  a  common  thing  in  premature  infants. 

When  it  does  occur  in  premature  or  any  other  infants, 
it  produces  a  rather  massive  bleeding,  and  the  babies 
usuallv  die  in  short  order,  if  thev  are  not  born  dead. 

The  thing  that  is  much  commoner  in  this  immature 
type  of  head  is  a  sort  of  generalized  or  diffused 
1 12S  oozing  of  blood  and  blood  fluids  into  all  the  spaces 
of  the  brain  and  around  it,  so  that,  there  again, 
the  answer  has  to  be  qualified. 

Q  (Reading:)  “As  noted  in  table  3,  10  per  cent  of 
those  infants  without  conduction  anesthesia  died  either 
during  the  course  of  labor  or  immediately  thereafter.  It 
is  possible  that  they  died  because  they  could  not  with¬ 
stand  the  excessive  pressures  of  generally  rapid  labor  or 
delivery.” 

Is  that  correct  or  incorrect?  A  That  might  be  cor¬ 
rect.  When  we  have  a  statement  taken  completely  out  of 
its  context  and  without  any  description  of  controlled 
cases,  usually  the  result  is  one  of  confusion  and  no  sen¬ 
sible  answers  can  be  given  to  set  it  up  properly. 
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Q  (Reading:)  “Many  premature  labors  terminate  in 
essentially  precipitous  deliveries  despite  the  most  dili¬ 
gent  obstetric  care.  Thus  the  dangers  of  the  greatly  in¬ 
creased  pressure  coincident  with  rapid  first  and  second 
stages  of  labor  are  augmented  by  the  sudden  release  of 
pressure  from  the  premature’s  head  provided  by  a  pre¬ 
cipitous  delivery.  In  all  probability,  this  sudden  release 
of  pressure  is  even  more  serious  in  consequence  than  the 
sudden  application  of  pressure.  The  precipitous  release 
of  pressure  from  the  yielding  premature  head  often  re¬ 
sults  in  cerebral  edema,  tentorial  tears  or  hemor- 

1129  rhage.  Occasionally  the  counterpart  of  the  fore¬ 
going  picture  prevails:  The  premature  head  is 

pounded  against  the  tight,  unyielding  perineal  body  char¬ 
acteristically  found  in  the  nulliparous  woman,  and  the 
infant,  unable  to  withstand  the  rigors  of  such  punish¬ 
ment,  dies  during  the  second  stage  of  labor.” 

A  That,  again,  is  a  wrong  statement  that  has  several 
answers. 

I  would,  in  general,  agree  that  the  pressures  on  the 
head  at  birth  may  be  hazardous  to  the  premature. 

I  do  not  believe  that  the  sudden  release  of  pressure, 
particularly  in  a  relaxed  perineum,  as  this  patient  must 
have  had  not  to  get  any  lacerations,  is  a  hazard. 

And  I  think,  further,  because  of  what  I  have  pre¬ 
viously  stated,  that  the  damage  is  in  a  very  widespread 
diffused  manner.  It  is  like  squeezing  water  out  of  a 
sponge,  that  the  long  continued  pounding  on  this  head 
against  a  fixed  cervix  or  a  fixed  perineal  floor — if  that 
be  fixed — is  much  more  a  hazard  than  the  release  of  it. 

Q  You  disagree,  then,  in  general,  with  this  statement 
of  Dr.  Heilman’s?  A  In  general. 

•  *  *  • 

1130  Q  Doctor,  this  is  what  Dr.  Heilman  agrees  with, 
in  quoting  Dr.  Masters,  so,  in  effect,  Dr,  Heilman 

is  agreeing  with  Dr.  Masters,  I  assume. 
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Do  you  disagree  with  Dr.  Masters  and  Dr.  Heilman? 
A  To  the  extent  that  I  have  tried  to  make  my  position 
clear. 

If  Dr.  Heilman’s  position  is  according  to  that  of  Dr. 
Masters,  I  must  disagree  with  him,  too. 

Q  (Reading:)  “Under  conduction  anesthesia  the  labor 
progresses  in  a  different  manner.  The  tendencies  toward 
precipitous  labor  or  delivery  disappear.  The  resistance 
of  the  perineal  floor  is  essentially  eliminated  as  the  re¬ 
sult  of  the  extensive  perineal  relaxation  concomitant  with 
the  use  of  conduction  anesthesia.” 

Is  there  anything  in  that  statement?  A  That  would 
certainly  tend  to  be  the  case,  that  conduction  anesthesia, 
if  it  were  established,  would  produce  relaxation  of  the 
pelvic  floor. 

Q  (Reading:)  “At  the  St.  Louis  Maternity  Hospital 
as  soon  as  any  patient  achieves  complete  dilata- 
1131  tion  of  the  cervix  and  the  premature  head  reaches 
the  perineal  floor,  the  patient  is  immediately  pre¬ 
pared  for  delivery.  With  the  patient  receiving  100  per 
cent  oxygen  as  additional  protection  for  the  infant,  the 
premature  head  is  gently  and  easily  guided  over  the  re¬ 
laxed  perineal  floor  and  delivered  by  forceps  in  an  effort 
to  reduce  to  the  barest  minimum  the  rigors  of  the  second 
stage  of  labor.  The  indisputable  proof  that  this  method 
is  effective  in  handling  premature  deliveries  is  evidenced 
by  the  fact  that  only  three  of  244  premature  infants  wdio 
were  alive  when  labor  began  died  during  the  progress 
of  the  labor  or  delivery  or  before  they  could  be  admitted 
to  the  nursery  for  premature  infants.  In  direct  contrast, 
36  of  3,473  premature  infants  died  either  during  labor 
or  immediately  thereafter,  when  other  methods  of  anal¬ 
gesia  were  employed.  Breech  presentations  and  multiple 
births,  when  the  labor  is  premature,  are  also  delivered 
as  soon  as  dilatation  of  the  cervix  is  complete  and  the 
presenting  part  rests  on  the  relaxed  pelvic  floor.” 
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Is  there  anything  in  that  statement  that  you  care  to 
comment  on,  Doctor?  That  appears  to  be  more  with 
reference  to  the  delivery  of  the  child  itself.  A  I  would 
be  rather  skeptical  about  comparisons  of  methods  of 
anesthesia  without  knowing  accurately  the  compe- 

1132  tence  in  the  management  of  anesthesia  in  the  dif¬ 
ferent  methods. 

It  is  important  to  recognize  that  these  methods  are 
merely  tools  and  means  toward  an  end. 

To  say  that  a  given  method  should  be  used  in  all  cases, 
or  in  nearly  all  cases,  is  nearly  the  same  as  to  say  that  a 
patient  should  have  an  appendectomy  whether  he  has 
earache  or  toothache  because  a  surgeon  can  do  that 
better. 

What  I  mean  to  say  by  that  is  that  we  have  seen  the 
growth  and  development  of  techniques,  such  as  caudal 
and  saddle  block  spinal  anesthesia  in  those  places  which 
did  not  have  a  previous  obstetrical  anesthesia  service 
and  were  not  properly  organized  to  handle  the  cases  in 
other  services. 

In  all  of  the  literature  we  know  of,  no  good  evidence 
that  these  methods  have  become  extremely  widespread 
in  any  service  that  previously  existed  on  a  general  anes¬ 
thesia  basis. 

So  I  think  that  we  have  to  be  cautious  about  accepting 
statements  of  a  comparative  nature  in  or  out  of  their 
context  unless  we  know  the  qualifications  of  the  men  who 
did  the  work  in  both  fields  of  anesthesia. 

Obviously,  when  changes  are  made  by  men  of  good 
faith,  which  we  must  assume  them  all  to  be,  those  changes 
are  made  because  they  are  dissatisfied  with  what  they 
had  before,  and  as  soon  as  they  find  something  that  is 
better  than  what  they  had  before,  they  are  then  obli¬ 
gated  to  use  that  in  any  doubtful  case. 

1133  So  the  mere  fact  that  they  have  changed  indi¬ 
cates  that  this  method  is  better  for  them,  but  not 
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necessarily  better  for  other  people,  whose  background  of 
training  may  be  different. 

Q  (Reading:)  In  addition  to  the  positive  protection 
afforded  by  conduction  anesthesia  to  the  premature  in¬ 
fant  during  labor,  there  are  significant  advantages  which 
become  apparent  after  delivery.  Primarily,  the  labile  pre¬ 
mature  respiratory  center  is  provided  with  increased 
protection.  The  use  of  methods  of  conduction  anesthesia 
obviates  the  need  for  premedication  of  the  mother.  Such 
respiratory  depressants  as  the  opiates  or  barbiturates 
have  no  place  in  premature  labor,  and  the  demand  for 
the  relief  they  provide  vanishes  when  the  patient  is  not 
distressed.” 

A  The  excessive  use  of  agents  which  will  depress  the 
respiratory  center  directly  is  objectionable  in  prema¬ 
tures,  but  we  must  recognize  also  there  is  the  hazard  of 
the  depression  of  the  respiratory  center  of  the  prema¬ 
ture  from  anything  that  interferes  with  the  proper  amount 
of  oxygen  in  the  mother’s  blood  to  the  baby,  and  we 
may  get  also  interference  at  the  basis  of  depression  in 
respiratory  or  circulation,  or  both,  of  the  mother,  and 
we  may  get  those  things  under  any  form  of  anesthesia, 
so  that  to  say  that  we  shift  from  one  thing  to  another 
and  obviate  these  hazards  may  only  mean,  again,  that 
we  shift  to  a  thing  that  we  think  we  can  handle  best. 
1134  Q  I  want  to  read  this  statement  also  of  Dr. 
Masters,  that  Dr.  Heilman  agrees  with: 

“It  should  be  pointed  out  that  those  patients  (a  total 
of  17)  who  were  not  given  anesthesia  or  analgesia  were 
also  assigned  to  the  non-conduction  group.  Although 
these  patients  were  not  given  respirator},'  depressants 
for  labor  or  delivery,  this  negative  protection  to  the  pre¬ 
mature  infant  was  more  than  counteracted  by  the  loss  of 
positive  protection  due  to  cerebral  tension  on  the  infant 
caused  by  the  generally  rapid  labors.  The  greatly  in¬ 
creased  pressure  of  a  second  stage  of  labor  with  its  con¬ 
comitant  reflex  bearing  down  on  the  part  of  the  mother, 
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which  brings  into  play  the  powerful  abdominal  muscles, 
should  be  avoided  whenever  possible  in  the  supervision 
of  the  premature  labor  and  delivery.’7 

1135  A  Well,  certainly  a  quotation  of  17  cases,  when 
we  deal  daily  in  thousands  of  cases  of  almost 

every  category  in  labor,  doesn’t  look  very  impressive. 
And  I  think  the  arguments  there,  again,  are  on  a  statis¬ 
tical  basis  of  what  should  be  done  in  the  average  case, 
and  we  must  exercise  professional  judgment  as  to 
whether  a  given  situation  fits  that  average. 

Q  (Reading:)  ‘‘The  additional  protection  afforded 
the  premature  infant  by  the  use  of  conduction  anesthesia 
has  reduced  the  mortality  of  premature  infants  by  at 
least  100  percent  over  that  of  the  non-conduction  group.” 

Do-  you  agree  with  that  statement,  Doctor?  A  T 
think  that  may  perfectly  well  be  true  in  cases  that  have 
found  this  experience,  and  it  may  mean  that  there  are 
a  number  of  other  factors,  including  the  anesthetic  factor, 
that  have  been  improved. 

In  our  own  experience  at  Garfield  Hospital  we  have 
cut  the  loss  of  premature  infants  down  approximately 
to  one-half  of  what  it  was  only  a  few  years  ago,  without 
changing  the  percentage  use  of  any  form  of  anesthetic 
management,  and  that  is  statistical  evidence  that  other 
factors,  such  as  the  management  of  the  babies  in  a  spe¬ 
cial  premature  nursery  are  factors  that  are  just  as  im¬ 
portant  as  these  that  are  used  to  describe  the  causes  of 
premature  damage. 

*  *  *  • 

1136  Cross  Examination 

BY  MR,  KEANE : 

#  •  •  • 

1137  Q  How  long  have  you  known  Dr.  O’Donnell? 
A  Oh,  about  15  years. 

*  *  •  * 
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Q  Had  you  been  on  staffs  of  hospitals  while  he  like¬ 
wise  was  on  the  staff  at  the  same  time?  A  He  is  on 
the  staff  at  Garfield  now*  and  so  am  I. 

#  *  •  • 

1138  Q  Are  you  being  compensated  for  your  time 
in  testifying  here  today?  A  No. 

Q  It  is  gratuitous  to  Dr.  O’Donnell?  A  It  is  not  to 
Dr.  O’Donnell  at  all. 

Q  It  is  to  the  Garfield  Hospital? 

•  #  •  • 

A  I  feel  it  is  my  duty,  as  a  member  of  the  staff  of 
a  hospital,  to  testify  in  .  court  on  things  that  involve  that 
institution. 

*  •  •  • 

1140  Q  Doctor,  did  the  answer  to  your  hypothetical 
question,  propounded  by  Mr.  Daily,  have  reference 
to  a  traumatic  intracranial  hemorrhage  at  all?  A 

1141  I  took  into  consideration  that  as  one  of  the  pos¬ 
sible  causes  of  brain  damage,  which  I  discussed 

in  my  answer. 

*  •  •  * 

Q  You  are  sure  you  discussed  traumatic  intracranial 
hemorrhage?  A  I  discussed  bleeding  into  the  brain  of 
twro  types;  The  type  associated  with  sudden  tears  and  the 
type  associated  with  a  diffuse  squeezing  out  into  the  tis¬ 
sues  of  blood. 

Q  Doctor,  do  you  consider  it  good  obstetrical  prac¬ 
tice  for  a  mother  already  in  seven  hours  of  labor  to  be 
given  demerol  or  seconal? 

•  •  •  • 

A  We  very  commonly  give  sedative  drugs  to  patients 
who  have  been  in  labor  for  seven  hours. 

•  •  •  • 

Q  Doctor,  howT  long  does  it  take  to  administer  caudal 
anesthesia? 
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•  •  •  • 

1142  A  There  are  two  phases  to  the  answer.  The 
administration  of  the  caudal  anesthesia  might  mean 

in  your  mind  the  injection  of  the  drug  which  will  pro¬ 
duce  it 

The  second  phase  is  the  absorption  of  that  drug  and 
the  production  of  its  effect. 

A  competent  technician  may  succeed  in  administering 
a  caudal  anesthesia  -within  5  minutes.  He  will  do  a 
safer  job  if  he  spreads  out  his  injection  over  15  min- 
utes,  because  the  sudden  effects  of  these  drug  actions  in 
dilating  blood  vessels  below  the  level  of  action  are  haz¬ 
ardous  to  the  mother  and  to  the  child. 

To  go  back  to  the  second  phase  of  how  long  it 

1143  takes  to  establish  an  effect,  the  absorption  of  these 
agents  in  the  caudal  canal  is  a  variable  one,  de¬ 
pending  on  the  mother’s  tissues  and  in  general  will  take 
from  10  to  20  minutes.  We  have  seen  many  cases  of 
complete  caudal  effect  after  as  long  as  45  minutes. 

Q  In  other  words,  it  is  your  opinion  that  45  minutes 
is  the  outside  time?  A  I  would  say  that  if  you  got  a 
good  caudel  you  would  expect  to  see  the  effects  in  that 
length  of  time. 

Q  So  that  between  10:15  p.  m.  and  11:10  p.  m.  on 
any  particular  evening,  you  would  have  plenty  of  time, 
wouldn’t  you? 

•  •  •  • 

A  From  10? 

•  •  •  • 

1144  Q  Between  10:15  p.  m.  and  11:10  p.  m.  A  That 
would  be  55  minutes,  which  is  less  than  the  time  I 

have  stated. 

Q  More  than  the  time  you  have  stated?  A  The  times 
I  stated  were  less. 

Q  You  said  there  was  no  evidence  of  bleeding  in  this 
particular  case,  after  looking  at  the  record.  Jaundice 
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is  evidence  of  bleeding,  is  it  not,  in  addition  to  evi- 

1145  dence  of  disturbance  of  the  bile  duct?  A  Jaun¬ 
dice  may  appear  after  extensive  bleeding,  but  jaun¬ 
dice  is  not  presumptive  evidence  of  bleeding  as  a  rule, 
because  it  depends  on  the  breakdown  of  the  pigment  in 
the  blood,  and  that  breakdown  is  within  the  tissues,  so 
that  it  much  more  commonly  occurs  as  a  physiologic 
disturbance  than  as  a  result  of  hemorrhage. 

Q  The  cause  of  a  jaundice  condition,  as  we  have  re¬ 
ferred  to  bleeding,  can  be  determined  by  a  spinal  tap 
and  after  the  tap  with  the  albumen  test.  A  The  cause 
of  the  jaundice  is  the  rather  considerable  breakdown  of 
blood,  and  where  we  found  blood  or  other  pigments  in 
the  spinal  canal  of  a  newborn  it  would  not  be  sufficient 
to  explain  a  gross  jaundice,  and  we  also  have  the  fact 
that  it  is  normal  and  physiological  for  the  newborn  to 
have  a  much  more  extensive  breakdown  of  blood  pigment 
that  would  cloud  the  issue. 

It  might  well  be  that  a  considerable  intracranial  hemor¬ 
rhage  would  increase  the  amount  of  broken-down  blood 
by  maybe  ten  per  cent,  but  it  would  not  have  diagnostic 
significance. 

Q  But  it  would  show  up  in  the  spinal  tap,  would  it 
not,  if  the  jaundice  were  caused  by  intracranial  hemor¬ 
rhage,  it  would  show  up  in  a  spinal  tap,  would  it  not? 
Broken-down  blood,  crenulated  blood  cells  would  show 
up,  would  they  not?  A  It  might,  if  it  got  down 

1146  into  the  spinal  canal.  It  doesn’t  have  to  get  in 
the  spinal  canal  just  because  it  is  present  in  the 

brain. 

Q  Does  the  record  show  that  any  spinal  tap  was 
taken?  A  I  don’t  know. 

MR.  WELCH:  I  object  to  that.  Who  is  supposed 
to  make  the  spinal  tap?  Dr.  Price  or  somebody  else, 
after  the  babv  was  turned  over  to  Dr.  Price?  It  is  no 
part  of  this  case. 

TIIE  COURT:  Sustained. 
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BY  MR.  KEANE : 

Q  What  is  precipitous  labor  in  terms  of  length  of 
time?  A  I  have  not  qualified  fully  as  an  obstetrician 
and  I  am  not  prepared  to  say  exactly  the  length  of  time 
in  precipitous  labor.  From  a  layman’s  standpoint,  it  is 
a  fast  labor. 

•  *  •  • 

1147  MR.  KEANE':  If  your  Honor  please,  I  would 
like  to  record  a  motion  to  the  effect  that  all  of  Dr. 

Stubbs’  testimony  adduced  by  the  defendant  which  relates 
to  obstetrical  care  and  procedures  be  stricken  from  the 
record,  and  the  jury  so  notified,  based  upon  his  own 
admission  that  he  is  not  qualified  to  so  testify. 

MR.  WELCH:  I  didn’t  hear  him  say  he  wasn’t  quali¬ 
fied  to  give  the  testimony  he  gave. 

THE  COURT:  The  motion  will  be  overrruled. 
Thereupon, 

Dr.  John  Louis  Parks 
*  •  •  • 

Direct  Examination 
BY  MR.  WELCH: 

Q  Dr.  Parks,  will  you  please  state  your  name?  A 
John  Louis  Parks. 

•  •  •  • 

1148  Q  Briefly,  will  you  tell  us  what  training  you  un¬ 
dertook  after  you  graduated  from  the  University 

of  Wisconsin.  A  I  interned  at  the  Cincinnati  General 
Hospital  from  1934  to  1935. 

I  returned  to  the  University  of  Wisconsin  for  a  resi¬ 
dence  training  program,  after  which  I  was  instructor  in 
the  department  of  medical  pathology,  and  came  to  the 
District  of  Columbia  in  1938  as  chief  medical  officer  in 
the  department  of  obstetrics  and  gynecology,  Gallinger 
Municipal  Hospital. 
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In  1944  I  was  appointed  to  the  chair  of  obstetrics  and 
gynecology  at  the  university  hospital  and  made  chief  of 
the  Service  at  George  Washington  University  Hospital. 

#  •  •  • 

Q  Doctor,  during  the  years  of  your  practice  as  a 
physician,  have  you  made  any  special  study  and  done 
any  special  research  work  with  respect  to  the  use  of 
vitamin  K?  A  Yes. 

Q  Over  what  period  of  time,  and  where,  and 

1149  with  whom  were  vou  associated  or  who  was  asso- 

•> 

ciated  with  you  in  the  conduct  of  such  study  and 
research?  A  While  I  was  at  Gallinger  Municipal  Hos¬ 
pital,  Dr.  Sweet  and  I  did  a  fifteen-months  study  on  the 
use  of  vitamin  K,  which  is  published  in  the  American 
Journal  of  Obstetrics  and  Gynecology,  September  1942. 

This  study  comprised  a  total  of  1,594  patients  treated 
without  vitamin  K  and  1,151  treated  with  vitamin  K,  a 
fifteen-months  study. 

i  #  i  i 

Q  Will  you  state  to  the  Court  and  jury  what  the  con¬ 
clusions  of  yourself  and  Dr.  Sweet  were,  based  upon  your 
own  exhaustive  studies  and  research  work?  A  The  con¬ 
clusions — -May  I  read  them? 

Q  Yes,  if  you  prefer.  A  We  made  a  careful  clinical 
analysis  of — 

Q  (interposing)  May  I  make  a  suggestion  to  you, 
Doctor?  When  you  talk  on  a  subject  you  are  so 

1150  thoroughly  familiar  with,  that  you  talk  loudly,  and 
when  you  read,  that  you  read  more  loudly  and 

more  slowly,  so  that  the  jury  will  be  able  to  understand 
you.  A  All  right. 

Then  I  can  tell  the  jury  and  Court  in  a  few  words, 
that  in  this  study  the  administration  of  vitamin  K  to 
mothers  had  no  evident  effect  in  reducing  the  incidence 
of  neonatal  hemorrhage. 
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In  other  words,  the  use  of  vitamin  K,  in  our  experience, 
had  no  influence  on  the  hemorrhagic  condition  of  unborn 
infants  as  studied  in  this  controlled  group  of  patients. 

#  *  *  * 

Q  For  the  purposes  of  the  record  I  am  reading  the 
substance  of  a  hypothetical  question  propounded  by  Mr. 
Keane  to  Dr.  Heilman,  in  examination  of  the  doctor  on 
June  5,  1950  (page  5).  (Question  reread  entirely) 

•  *  *  * 

1153  Could  you  state  an  opinion  as  to  the  cause  of 
this  existent  condition  in  that  baby? 

•  •  *  * 

A  No,  I  cannot. 

#  #  •  • 

Q  From  your  knowledge  and  experience  and  training 
as  an  obstetrician,  and  from  your  studies  and  research 
of  the  literature  and  medical  information  with  respect 
to  these  so-called  birth  conditions,  can  you  tell  the  Court 
and  jury  what  is  ordinarily  considered  or  included 

1154  in  the  diagnosis  “birth  injury”?  A  “Birth  in¬ 
jury”  usually  relates  to  some  extent  to  a  traumatic 

direct  injury  to  the  baby,  which  may  be  any  one  of  a 
number  of  things:  Fractures,  dislocations,  intracranial 
hemorrhage,  rupture  of  the  cord,  and  a  number  of  condi¬ 
tions  that  can  be  considered  birth  injuries,  and  that  is 
due  to  the  trauma  at  childbirth. 

*  •  •  * 

1156  Q  Can  a  physician  state  positively  the  cause  of 
such  brain  injury?  A  I  am  quite  sure  that  I 
could  not  positively  state  the  cause  of  brain  injury  as 
related  by  your  assumptions. 

Q  Can  you  tell  the  Court  and  Jury  in  premature 
cases  of  this  kind  what  some  of  the  causes  of  a  condition 
such  as  I  have  described  in  the  baby  may  be?  A  Those 
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infants  really  are  infrequently  related  to  direct  birth 
trauma  by  the  obstetricians. 

We  don’t  feel  that  we  contribute  very  often  to  spastic 
children  in  their  injuries,  unless  the  baby  shows  evidence 
of  anoxia  or  direct  injury  of  a  definite  and  specific  char¬ 
acter. 

Many  of  these  babies  have  congenitally  or  develop¬ 
mental  anomalies,  developmental  defects;  lack  of  oxygen 
throughout  the  course  of  pregnancy  and  childbirth; 

1157  deficiencies  in  nutrition  thereafter,  or  infections. 

It  is  very  difficult  for  the  obstetrician  to  definitely 
say,  or  for  anyone  else  as  far  as  that  is  concerned,  to 
definitely  say  the  direct  cause  of  an  individual  spastic 
infant. 

Q  Now,  Doctor,  have  you  examined  the  Garfield  Hos¬ 
pital  record  in  this  case  with  reference  to  the  condition 
of  the  baby  immediately  after  its  birth  and  in  the  early 
days  following  its  birth?  A  Yes,  I  have  read  this  record 
in  its  entirety. 

Q  Is  there  any  evidence  in  that  record  that  the  baby 
suffered  from  anoxia?  A  No. 

Q  Is  there  anything  in  the  record  that  indicates  that 
the  baby  suffered  any  external  traumatic  injury?  A 
There  is  no  evidence  in  the  record. 

Q  Is  the  record  of  the  baby,  the  record  of  a  baby, 
premature  baby,  in  good  physical  condition,  without  any 
evidence  of  intracranial  damage? 

Perhaps  I  confused  that.  In  the  record  as  you  found 
it,  was  there  any  evidence  that  the  baby  had  suffered 
intracranial  damage  during  labor  or  birth?  A  No.  The 
ordinary  evidences  that  you  would  look  for,  resuscitation, 
need  for  resuscitation,  a  high-pitched  cry,  or  failure  to 
feed  properly,  or  episodes  of  cyanosis  after  birth, 

1158  that  is  blueness  shortly  after  birth,  were  not  pres¬ 
ent  in  this  record. 

Q  Ts  jaundice  itself  an  unusual  or  uncommon  thing 
in  a  new  born  baby,  particularly  a  new  born  premature 
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baby?  A  Well,  I  see  it  quite  frequently  in  premature 
babies,  in  all  babies,  as  far  as  that  is  concerned. 

Q  In  itself  is  it  evidence  of  intracranial  hemorrhage? 
A  No.  In  some  instance  it  may  be  some  evidence  of 
a  blood  disease  such  as  erythroblastosis. 

Q  Is  generalized  edema  in  itself  any  evidence  of  in¬ 
tracranial  hemorrhage?  A  No. 

Q  Now,  taking  into  consideration  these  possible  causes 
of  Noel’s  condition  that  you  have  referred  to,  based  upon 
the  record  and  the  evidence  in  this  case,  can  you  tell  the 
Court  and  Jury  whether  you  have  an  opinion  as  to 
what  is  the  cause  in  this  case  of  Noel’s  condition? 

#  *  •  • 

1159  A  No,  I  can’t  definitely  say  what  the  cause  of 
this  child’s  condition  is,  from  an  obstetrical  point 

of  view.  I  don’t  think  you  could  definitely  say  what 
caused  the  baby’s  condition. 

*  *  *  * 

Q  Now,  with  respect  to  the  condition  that  you  have 
mentioned  of  congenital  or  developmental  defect,  will  you 
explain  to  the  Court  and  Jury  what  you  mean  by  that, 
please,  Doctor?  A  Well,  that  simply  means  in  effect 
that  the  baby’s  mind  didn’t  develop  along  with  its  body, 
or  just  as  any  part  of  the  body,  it  failed  to  develop 
properly  in  the  course  of  its  interuterine  life. 

Q  Does  that  have  any  relationship  at  all  to  the  health¬ 
fulness  of  its  parents?  A  None  whatsoever,  as  a  rule. 

•  *  *  • 

Cross  Examination 

BY  MR  KEANE: 

•  •  •  • 

1160  Q  Doctor,  the  article  that  you  wrote  with  Dr. 
Sweet  was  dated  September,  1942,  was  it  not? 

A  That  is  right. 
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Q  With  respect  to  vitamin  K?  A  Yes. 

Q  At  that  time  was  the  vitamin  K  given  orally  or  by 
injection?  A  Orally. 

Q  And  in  recent  years  you  have  changed  the 

1161  procedure  by  injecting  it,  have  you  not?  A  That 
is  true. 

Q  Did  you  take  that  change  of  procedure  into  con¬ 
sideration,  or  did  you  adjust  your  report  to  account  for 
the  new  procedure?  A  The  only  difference  that  we  have 
found  between  injection  and  giving  it  by  mouth  is  in 
relation  to  the  time  of  medication. 

The  effect  is  the  same,  and  in  this  reported  study  the 
mother  and  the  babv  had  a  true  effect  from  the  vitamin 
K,  so  the  injection  is  simply  a  matter  of  time  in  relation 
to  its  effectiveness. 

Q  And  the  quantity  of  the  dosage  was  less  when  you 
published  that  paper  than  it  is  today?  A  No.  As  a 
matter  of  fact  we  used  5  milligrams,  which  is  the  ac¬ 
cepted  dose  today. 

Q  There  is  no  question  in  your  mind,  Doctor,  that 
vitamin  K  does  increase  the  prothrombin  time  of  a  baby? 
A  Oh,  certainly;  yes,  it  does. 

Q  And  prothrombin  time  is  the  coagulation  of  the 
blood?  A  It  is  one  factor  in  the  coagulation  of  the 
blood. 

Q  Tf  the  baby  is  bruised  and  there  is  oozing  from 
the  head  of  blood,  then  vitamin  K  would  certainly  tend 
to  heal  that  a  lot  quicker  than  if  the  baby  were  not 
given  vitamin  K — not  heal  it,  but  stop  the  bleed- 

1162  in"?  A  That  wasn’t  our  experience. 

Where  there  was  true  laceration  of  any  vital 
structure  the  vitamin  K  had  very  little  effect  in  stopping 
the  continuation  of  bleeding  or  hemorrhage  where  the 
prothrombin  level  was  not  the  sole  factor  involved,  so 
where  there  is  a  true  laceration  vitamin  K  has  no  real 
value. 
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Q  Would  you  say  no  real  value  in  raising  blood  pro¬ 
thrombin?  A  Oh,  it  will  raise  the  blood  prothrombin, 
but  it  won’t  keep  the  patient  from  bleeding  into  the  ad¬ 
jacent  tissues  where  there  is  a  laceration.  In  your  ex¬ 
ample  of  a  laceration  of  the  hand  it  wdll  not  heal  that 
any  quicker. 

Q  What  is  the  result  of  improved  prothrombin  time 
in  a  premature?  A  The  only  reason  for  giving  it  to 
any  baby,  premature  or  otherwise,  is  to  keep  the  proth¬ 
rombin  level  elevated,  because  the  prothrombin  level  fre¬ 
quently  drops  down  normally  about  the  third  to  fifth 
day  after  delivery. 

Q  You  want  to  keep  it  up?  A  To  keep  it  up;  that 
is  the  only  purpose  in  giving  it. 

Q  Why  do  you  keep  it  up,  in  contemplation  of  some 
event  occurring  that  a  high  prothrombin  time  might  be 
valuable?  A  Certainly  it  is  in  a  sense  a  part  of 
the  baby’s  nutrition,  if  you  will.  It  increases  its  blood 
values. 

1163  May  I  go  ahead? 

Q  Certainly.  A  If  the  prothrombin  level  drops 
to  a  critical  level  the  baby  will  have  spontaneous  hemor¬ 
rhage  and  that  is  one  of  the  purposes  in  giving  it,  in 
some  instances.  The  majority  of  babies  do  not  need  it, 
I  can  assure  you. 

Q  Regardless  of  a  trauma  or  congenital  defect  or  any¬ 
thing  else,  because  of  its  low  prothrombin  status  that 
alone  may  cause  a  hemorrhage,  is  that  correct?  A  If 
it  goes  low  enough  it  may  cause  a  hemorrhage,  yes. 

Q  And  that  would  be  an  intracranial  hemorrhage? 
A  It  could  be  a  hemorrhage  in  any  vital  organ. 

Q  And  that  is  one  of  the  reasons  why,  or  at  least 
you  feel  theoretically  that  vitamin  K  will  increase  the 
prothrombin  time  and  tend  to  prevent  such  a  thing  from 
occurring?  A  That  is  the  theory  back  of  it.  In  our 
experience  it  wasn’t  very  beneficial  as  far  as  preventing 
true  hemorrhagic  conditions  in  new  born  babies. 


\ 
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Q  When  a  diagnosis  is  made  of  an  intracranial  hemor¬ 
rhage  in  a  premature  child  there  is  no  way  of  telling 
whether  that  occurred  as  a  result  of  the  too-low  proth¬ 
rombin  time  or  whether  it  was  traumatic,  or  whether  it 
was  congenital?  In  other  words,  the  condition  is 

1164  there  and  you  cannot  tell  which  of  the  three  it  may 
be,  generally?  A  I  can’t  answer  that  yes  or  no. 

Q  1  say  generally.  A  Generally  speaking — well,  I 
don’t  want  to  qualify  as  a  pediatrician. 

From  the  point  of  view  of  the  obstetrician  we  can  tell 
fairly  definitely  that  the  majority  of  babies  are  not  bom 
with  low  prothrombin  levels.  So  therefore  the  birth 
prothrombin  level  rarely  if  ever  has  any  influence  on  in¬ 
tracranial  hemorrhages. 

Direct  traumatic  injury  produces  symptoms  such  as 
we  have  already  spoken  about,  in  which  the  pediatrician 
or  obstetrician  or  anybody  really  experienced  can  tell 
that  the  baby  has  definite  damage  to  its  brain  tissue. 

What  was  the  third  thing  you  asked  me? 

Q  Congenital.  A  Congenital:  Congenital  or  develop¬ 
mental  defects  are  much  more  difficult  to  determine  in  a 
new  born  baby  because  they  are  hidden  defects  if  they 
involve  the  brain. 

If  they  are  external  defects  anybody  can  see  them,  if 
the  baby  has  six  fingers  or  some  abnormality  of  that 
kind  it  is  very  obvious,  but  a  brain  defect  frequently  is 
difficult  to  determine  even  for  years.  It  may  not  show 
up  for  years. 

Q  Are  you  familiar  with  the  procedure  at  Gal- 

1165  linger  Hospital?  A  I  certainly  am. 

Q  Dr.  Barter  says  that  they  have  abandoned 
using  vitamin  K  in  premature  children,  is  that  correct? 

MR.  WELCH:  I  object  to  that.  That  is  not  the  way 
to  either  test  or  to  contest  evidence  and  testimony  in  the 
case.  That  is  directly  argumentative  about  the  testimony 
of  another  witness. 
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MR.  KEANE:  I  will  withdraw  the  question,  Your 
Honor. 

That  is  all. 

MR.  WELCH:  If  Your  Honor  please,  I  entirely  over¬ 
looked  asking  one  hypothetical  question  that  I  wanted  to 
ask  the  doctor.  May  I  ask  the  question  as  to  redirect 
examination? 

MR.  KEANE:  I  have  no  objection,  Your  Honor. 

THE  COURT :  You  may. 

Redirect  Examination 
BY  MR.  WELCH: 

1213  Q  Assuming  the  following  facts  to  be  true,  Doc¬ 
tor: 

A  woman  in  a  hospital  from  January  7  to  January  23, 
having  had  over  the  period  of  days  some  contractions 
from  day  to  day  and  from  time  to  time; 

That  on  the  morning  of  January  23,  sometime  between 
9  and  11  o'clock,  her  physician,  a  private  physician,  was 
in  the  hospital  and  made  a  visit; 

That  at  that  time  the  patient  was  not  suffering  or  com¬ 
plaining  of  contractions; 

That  in  the  early  afternoon  the  progress  of  contrac¬ 
tions  and  pains  progressed,  as  I  related  to  you  in  detail 
in  one  of  the  other  questions,  to  11  o'clock; 

Assuming  that  during  that  afternoon  there  w^as  a 
nurse  in  attendance,  who  was  on  the  general  service  on 
the  floor,  but  that  the  nurse  visited  this  patient  with 
such  frequency  that  it  was  generally  characterized  as 
being  with  her  some  70  or  75  percent  of  the  time; 

1214  That  at  5:30  o’clock  in  the  afternoon  the  pa¬ 
tient  refused  to  take  solid  food  and  took  only 

liquid,  stating  that  because  of  her  own  nursing  experi¬ 
ence  she  believed  that  she  might  deliver  that  night  and 
she  did  not  wish  to  eat  any  solid  food; 
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That  at  7 :30  that  evening  the  resident  physician  vis¬ 
ited  the  patient  and  made  a  rectal  examination,  at  which 
time  in  his  opinion  the  patient  had  not  begun  dilatation 
of  the  cervix  and  was  not  in  labor ; 

The  resident  physician  saw  the  patient  again  some-  • 
time  between  8:30  and  9:30,  at  which  time  he  checked 
the  contractions  of  the  patient  by  feeling  the  abdomen, 
and  after  a  short  visit  with  the  patient  he  telephoned 
the  private  physician,  and  at  that  time  told  the  private 
physician  that  the  patient  was  having  mild  contractions 
and  was  not  in  labor,  in  his  opinion; 

That  between  8:30  and  9:30  the  patient  was  adminis¬ 
tered  seconal  and  demerol,  on  the  instructions  of  the 
private  physician — apparently  given  by  telephone  orders 
to  the  resident  at  the  time  of  the  telephone  call  I  just 
mentioned; 

Thereafter  during  the  evening  the  contractions  got  pro¬ 
gressively  closer,  progressively  harder,  and  of  longer 
duration ; 

The  nurse  who  was  on  the  service  up  to  11 
1215  o’clock  made  several  telephone  calls,  two  of  which 
she  said  were  responded  to  by  a  nurse,  or  nurses, 
in  the  delivery  room;  on  those  occasions  she  asked  to 
have  an  intern  or  a  resident  sent  to  see  the  patient  but 
that  no  intern  or  resident  did  respond; 

That  on  one  occasion  she  reached  the  resident  himself 
by  telephone,  and  that  he  said  to  her  he  would  come,  but 
he  did  not.  These  telephone  calls  were  between  9:30  and 
11  o’clock; 

About  11  o’clock,  or  just  shortly  after  11  o’clock,  be¬ 
fore  that  nurse  went  off  duty,  she  again  called  the  deliv¬ 
ery  room,  and  at  that  time  she  was  told  that  the  resident 
physician  was  scrubbed  and  nobody  responded  to  that 
call ; 

Between  11  and  11 :10  o’clock  the  patient  said  that  she 
felt  and  that  she  sensed  that  the  baby’s  head  had  pro¬ 
truded  through  the  uterus  into  the  perineal  canal,  and 
that  it  was  visible  on  vaginal  examination  to  anybody; 
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At  11:10  the  patient  was  administered  demerol; 

Between  11  and  11:05  the  one  nurse  went  off  duty  and 
another  nurse  came  on  duty,  so  that  at  11:10  it  was  not 
the  same  nurse  who  had  made  the  last  telephone  call  to 
the  delivery  room,  but  the  nurse  who  was  just  coming 
on  duty  knew  of  that  telephone  call  and  was  pres- 

1216  ent  when  it  was  made; 

Now,  the  nurse  who  went  off  duty  between  11 
and  11:05,  and  who  had  been  with  the  patient  all  during 
the  evening,  said  that  when  she  left  she  did  not  consider 

that  the  patient  was  ready  to  go  to  the  delivery  room” — 

*  #  #  • 

At  11 :10,  or  about  11 :10,  the  patient  and  the  nurse 
who  was  present  felt  that  because  of  the  condition  which 
the  patient  described,  and  feeling  that  the  baby’s  head 
had  proceeded  to  a  point  where  it  was  extended  perhaps 
one  and  a  half  to  two  inches  beyond  the  outside 

1217  tissues  of  the  mother,  and  where  the  patient  said 
the  head  would  be  visible  to  anybody  who  just 

looked  at  it,  that  the  nurse  put  the  patient  on  a  wheel 
cart,  took  the  patient  to  the  delivery  room,  and  while 
the  patient  was  getting  from  the  wheel  cart  to  the  table 
she  described  the  event  as  saving  that  the  babv  was  sud- 
denly  expelled  in  a  projectory-like  manner,  or  a  straight 
projectorv-like  manner,  at  least  the  length  of  the  baby, 
from  the  mother’s  body,  and  that  she  heard  the  baby’s 
head  strike  or  thud  against  the  pad  covering  on  the  de¬ 
livery  table. 

Now,  at  that  time  on  the  hospital  obstetrical  resident 
service  there  were  two  resident  physicians  assigned  to 
the  obstetrical  ward,  and  there  were  also  two  interns 
assigned  to  the  obstetrical  department;  they  worked  in 
alternate  shifts,  so  that  on  the  night  that  we  are  dis¬ 
cussing  there  was  one  resident  physician  and  one  intern 
on  service. 

Assume  that  the  resident  and  the  intern  previous  to 
10:45  were  occuppied  with  preparing  for  the  delivery  of 
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a  woman  who  was  delivered  at  10:45  of  the  first  of  three 
triplets,  and  that  there  were  no  other  residents  and  no 
other  interns  in  the  hospital  on  duty  available  to  be 
called ; 

Assume,  further,  that  at  the  time  this  patient  deliv¬ 
ered,  as  I  have  described,  while  she  was  getting 

1218  from  the  cart  to  the  table,  that  there  were  present 
in  the  room  with  her  only  three  nurses,  the  nurse 

who  had  wheeled  the  cart  in,  one  nurse  who  was  appar¬ 
ently  preparing  the  instruments  after  having  been  noti¬ 
fied  that  the  patient  was  coming  to  the  delivery  room; 
and  another  delivery  room  nurse  who  was  turned  away 
from  the  delivery  table  and  who  was  not  in  position  to 
see  what  happened; 

Based  upon  all  these  facts,  assume  them  all  to  be  true, 
from  your  knowledge  and  experience  as  an  obstetrician, 
from  your  knowledge  and  experience  of  the  staff  of  a 
hospital  service,  and  an  obstetrical  ward,  and  obstetrical 
duty,  and  the  experience  and  knowledge  you-  have  of  the 
duties  and  the  capacities  of  nurses,  interns  and  residents, 
and  from  what  you  know  and  understand  to  be  the  service 
expected  in  an  ordinarily  well  managed  and  well  con¬ 
ducted  hospital,  can  you  give  to  the  Court  and  Jury  an 
opinion,  based  upon  what  I  have  asked  you,  as  to  whether 
the  interns,  the  residents,  and  the  nurses  conducting  the 
hospital  service  in  this  case,  acted  in  accordance  with 
good  and  accepted  standards  of  hospital  service  in  the 
District  of  Columbia  at  that  time? 

MR.  KEANE:  May  we  record  the  objection,  Your 
Honor? 

THE  COURT:  You  may. 

•  *  •  • 

1219  THE  WITNESS:  I  should  like  to  answer  yes, 
and  with  qualifications. 

•  i  t  • 
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Q  State  your  qualifications,  Doctor.  A  The  nurses, 
interns,  and  hospital  personnel,  in  general,  are  working 
at  the  orders  and  under  the  direction  of  the  private  physi¬ 
cian  and,  in  this  particular  instance,  they  seemed  to  carry 
out  and  execute  those  orders  in  a  very  acceptable  manner. 

As  far  as  hospital  standards  are  concerned,  there  is  no 
deficiency  in  staff.  As  a  matter  of  fact,  there  was  an 
abundance  of  nurses  present,  much  more  than  is  usually 
present  in  any  delivery  room. 

That  is  my  answer. 

•  #  *  * 


Cross  Examination 
BY  MR.  KEANE : 

Q  Would  your  answer  be  any  different,  Doctor, 
1220  if  you  assumed  that  the  nurse  on  the  "ward  having 
charge  of  the  expectant  mother  of  a  premature 
was  of  the  opinion  at  9:30  and  retained  that  opinion 
until  11  o’clock  that  this  woman’s  condition,  in  her  nurs¬ 
ing  judgment,  required  immediate  transfer  to  the  labor 
room  ? 

MR.  WELCH:  If  the  Court  please,  I  don’t  think  we 
can  assume  that  when  it  isn’t  in  evidence. 

MR.  KEANE :  She  testified — 

MR.  WELCH:  Let’s  see  where  she  testified  then.  If 
she  did,  I  will  withdraw  the  objection  but  I  understood 
the  very  last  question  asked  of  Miss  Holloway  was  with 
respect  to  what  her  opinion  was  and  she  said  at  11 
o’clock,  when  she  went  off  duty,  she  didn’t  consider  that 
Mrs.  Marshall  was  ready  to  go  to  the  delivery  room. 

MR.  KEANE:  ‘‘Labor  room”,  I  said. 

THE  COURT :  The  witness  may  answer. 

THE  WITNESS:  Her  duty  is  to  report  the  patient’s 
condition  to  a  member  of  the  house  staff  or  to  the  private 
physician.  In  this  instance,  she  reported  such  condition 
to  the  physician  on  duty  and  called  the  attending  man, 
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as  I  recall,  between  8:30  and  9  and  that  is  the  time  you 
stated,  is  it  not,  so  I  think  the  nurse  completely  fulfilled 
her  duties. 

•  *  •  • 

Q  Would  your  answer  be  any  different  if  you  assumed 
that,  after  her  9:30  call,  she  made  four  other  calls 

1221  to  the  intern  or  resident  and  received  no  response? 
Would  you  say  that  that  was  in  accordance  with 

good  hospital  procedure,  knowing  that  the  pains  were 
continuous  and  wave-like?  A  That  is  a  very  difficult 
question  to  answer,  frankly,  but  it  seemed  to  me  that  the 
nurse  was  trving  to  carry  out  her  duties  to  the  best  of 
her  ability  and  such  set  of  circumstances  could  happen 
in  any  hospital  service. 

Q  Would  you  consider  it  good  careful  hospital  proce¬ 
dure — 

MR.  WELCH:  Which,  to  make  the  phone  calls? 

BY  MR.  KEANE: 

Q  Would  you  consider  it  good  careful  hospital  proce¬ 
dure  for  a  nurse  attending  an  expectant  mother  of  a 
premature  child  to  make  four  phone  calls  and  not  receive 
any  response  or  any  attention  from  any  of  the  physi¬ 
cians  in  the  hospital?  Do  you  consider  that  good  proper 
procedure  for  hospitals  in  the  District  of  Columbia? 

MR.  WELCH:  If  the  Court  please,  which  does  he 
mean — good  hospital  procedure,  the  nurse  making  the 
phone  calls,  or  what  he  stuck  to  his  question  about  not 
receiving  any  attention  from  the  intern? 

MR.  KEANE:  Failure  to  respond  or  to  furnish  physi¬ 
cians.  Would  that  be  considered  good  hospital  care? 

•  *  •  • 

THE  WITNESS:  Quite  frankly,  it  isn’t  the 

1222  ideal  but,  if  the  physician  involved  was  occupied 
with  another  duty  which  takes  precedence  over  the 

circumstances  that  vou  relate,  it  would  seem  to  me  that 
the  nurse’s  other  alternative  would  be  to  remove  that 
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patient  to  the  labor  room  directly,  as  she  eventually  did, 
or  to  call  the  private  physician  who,  in  the  last  analysis, 
is  the  responsible  person  for  every  patient  in  any  hos¬ 
pital  at  any  time. 

*  *  *  * 

Q  Would  good  careful  hospital  procedure  require  the 
nurse  to  call  the  private  physician  or  the  intern  to  call 
the  private  physician,  or  both?  A  That  depends  upon 
the  staff  organization.  In  emergencies,  nurses  frequently, 
in  many  hospitals,  call  the  physician  directly.  In  a  good 
staff  organized  hospital,  such  as  presented  here  with  a 
resident  staff  and  an  intern  staff,  usually  the  orders, 
calls  and  procedures  go  through  the  House  staff. 

Q  Assuming,  Doctor,  that  a  premature  mother  com¬ 
menced  true  labor  at  2  p.  m.  o’clock  and  it  progressed 
continually  and  regularly  until  7 :30  p.  m.,  when  the  con¬ 
tractions  w^ere  4  to  5  minutes  apart  and  continuing  that 
way  until  9:30  when  they  were  2  to  3  minutes  apart 
and  at  10:15  the  mother  was  struck  with  a  sudden  pain 
and  from  then  on,  the  pains  were  continuous  and  wave¬ 
like,  when,  Doctor,  would  you  say  that  good  hospital 
procedure  would  require  some  representative  of 
1223  the  hospital  to  call  the  private  physician? 

•  *  *  * 

A  That  is  a  very  difficult  question  to  answer  because 
it  is  an  assumption  involving  a  particular  instance  in 
which  I  think  the  nurse  then,  if  she  had  really  thought 
that  the  patient’s  delivery  was  preeminent,  would  have 
taken  the  patient  to  the  delivery  area.  Apparently,  she 
did  not  think  so,  or  she  would  have  done  so  and,  on  the 
previous  assumption  that  was  given  here,  she  said  she 
didn’t  think  that  delivery  was  imminent. 

Q  Is  it  considered  good  hospital  procedure,  Doctor, 
for  the  mother  of  a  premature  baby  to  be  administered 
demerol  or  seconal,  say  10  minutes  prior  to  actual  birth? 
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MR.  WELCH:  If  the  Court  please,  I  don’t  think  it  is 
a  matter  of  whether  it  is  good  practice  to  do  it  but 
whether  it  is  not  in  keeping  with  good  practice.  There 
may  be  a  difference  of  opinion. 

MR.  KEANE :  That  was  the  understanding  — 

THE  COURT :  Repeat  your  question. 

MR.  KEANE:  I  thought  we  had  gotten  to  the  point 
where  we  thought  “good”  was  a  concept  of  its  own. 

BY  MR.  KEANE: 

Q  Doctor,  would  you  consider  the  administra- 

1224  tion  of  demerol  and  seconal  to  the  mother  of  an 
expected  premature  at  a  time,  say,  10  minutes 

prior  to  delivery  to  be  good  accepted  obstetrical  practice 
prevailing  in  the  District  of  Columbia? 

MR.  WELCH:  I  think  it  would  have  to  be  confined  to 
a  case  of  this  kind,  Your  Honor.  I  don’t  like  to  object 
but  I  do  think  that  interrogation  on  technical  matter 
should  pertain  to  this  or  like  cases. 

MR.  KEANE:  Obviously,  it  pertains  to  this  case. 

MR.  WELCH :  The  record  does  not  show  that  it  ob¬ 
viously  does  and  the  question  leaves  it  out. 

THE  COURT:  The  examination  is  with  respect  to  the 
hypothetical  question  but  it  should  be  made  clear  that 
it  incorporates  or  encompasses  the  hypotheses  of  the  hy¬ 
pothetical  question  so  far  as  the  circumstances  are  con¬ 
cerned. 

THE  WITNESS:  Tn  response  to  your  question,  which 
apparently  doesn’t  relate  to  this  patient  because  she  did 
not  receive  demerol  and  seconal  at  11  :10  as  the  previous 
information  was  to  the  effect  that  she  received  only  de¬ 
merol  10  minutes  after  11.  Demerol  and  seconal  were 
given  at  9:30,  according  to  the  notes  which  I  made,  in 
this  particular  question  yesterday. 

BY  MR.  KEANE: 

Q  Assume  the  evidence  in  this  case.  A  Any  type 

1225  of  medication  immediately  prior  to  the  delivery*  of  a 
premature  infant  is  that  the  question? 
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May  I  answer? 

THE  COURT :  You  may. 

THE  WITNESS:  First,  one  does  not  wish  to  give 
depressing  drugs  at  a  time  wdien  they  will  greatly  affect 
the  premature  infant.  Ten  minutes  before  its  birth  would 
not  make  any  difference  at  all  because,  during  that  inter¬ 
val,  the  mother  would  not  have  time  enough  to  absorb 
enough  of  the  drug  to  influence  the  unborn  child. 

If  it  were  given  at  a  longer  period  of  time,  from  45 
minutes  to  an  hour  or  two,  it  might  have  some  influence 
on  the  unborn  child,  but  10  minutes  prior  to  its  birth 
would  have  no  effect  on  the  baby,  that  is,  an  intramuscu¬ 
lar  injection  of  demerol  or  the  use  of  seconal  by  mouth. 
It  would  not  have  time  to  be  absorbed. 

BY  MR.  KEANE: 

Q  My  question,  Doctor,  was  not  the  effect  it  wrould 
have  on  the  infant  or  its  effect  with  respect  to  the  timing. 
My  question  was  this: 

Assuming  that  a  mother  was  about  to  deliver  a  pre¬ 
mature  child  or  did  deliver  a  premature  child  at  11:20, 
would  the  administration  of  seconal  and  demerol  at  10 
minutes  after  11  be  in  compliance  with  good  accepted  ob¬ 
stetrical  practice  in  the  District  of  Columbia? 

MR.  WELCH:  If  the  Court  please,  if  he  isn’t 
1226  interested  in  whether  it  wrould  have  anv  effect  or 
what  effect  it  would  have  on  the  mother  or  the 
baby,  then  I  say  there  is  no  purpose  to  the  question  at 
all.  That  is  what  we  are  here  to  determine,  one  of  the 
things. 

THE  COURT:  This  witness  may  answer  the  question. 

THE  WITNESS:  Your  Honor*  I  would  say  that  if 
you  asked  me  that  specific  question  unrelated  to  this  par¬ 
ticular  incident  and  if  I  knew  the  patient  was  going  to 
deliver  between  10  or  15  minutes  after  the  administration 
of  medication,  quite  frequently  I  prefer  to  give  the  pa¬ 
tient  the  medication  immediately  prior  to  the  delivery, 
that  is,  w’hen  delivery  is  imminent.  It  is  not  unusual  pro- 


436 


cedure  at  all,  premature  or  otherwise,  to  give  the  mother 
some  depressing  drug  to  make  the  after  period  of  child¬ 
birth  more  comfortable.  That  is,  when  one  knows  exactly 
when  delivery  is  going  to  occur  but,  in  a  premature  de- 
liverv,  it  is  much  more  difficult  to  tell  — 

BY  MR.  KEANE: 

Q  I  want  the  record  to  show,  not  “medication”,  but 
demerol  and  seconal.  I  am  going  to  repeat  the  question. 

Would  you,  as  a  practicing  obstetrician,  feel  that  it 
was  in  good  conformity  with  good  obstetrical  care  and 
attention  as  prevailing  in  the  District  of  Columbia  to 
administer  demerol  or  seconal  to  the  expectant  mother 
of  a  premature  child  at  10  minutes  after  11  after 
1227  the  mother  had  been  in  nine  hours  of  active  labor 
when,  as  subsequent  events  developed,  the  child 
was  born  10  minutes  after  the  administration  of  seconal 
and  demerol.  Won’t  you  put  that  in  the  record,  Doctor? 

MR.  WELCH:  I  object  to  the  question.  There  is  no 
evidence  in  this  case  from  anybody  that  the  mother  was 
in  nine  hours  of  active  labor.  Again  counsel  is  character¬ 
izing  the  testimony  and  testifying  for  himself. 

THE  COURT:  State  the  facts  with  respect  to  the 
testimony  in  the  record  regarding  the  indications  in  the 
mother  rather  than  to  characterize  it  as  true  labor.  In 
other  words,  reflect  the  record  and  the  Court  'will  permit 
the  question  to  be  answered. 

BY  MR.  KEANE : 

Q  Doctor,  assuming  that  a  mother  expecting  to  deliver 
a  child  prematurely  went  into  true  labor  at  2  p.  m.  and 
that  labor  continued  regularly  until  5:30  p.  m.  when  the 
contractions  occurred  at  4  to  5-minute  intervals,  and  at 
7 :30,  3  to  4-minute  intervals  and  at  9 :30,  2  to  3-minute 
intervals,  and  at  10:15  she  was  struck  with  a  sharp  pain 
and  from  that  point  on  to  11:10  o’clock,  she  was  expe¬ 
riencing  hard  wave-like  continuous  pains  would  you,  as  a 
practicing  obstetrician,  in  conformity  with  good  accepted 
obstetrical  practice  prevailing  in  the  District  of  Columbia, 
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administer  demerol  or  seconal  at  11:10  o’clock? 
122S  MR.  WELCH:  I  object  to  that  because  he  very 
unfairly  failed  to  tell  the  doctor  what  happened 
between  11  and  11:10. 

THE  COURT:  Include  that. 

MR.  KEANE:  What  do  you  want? 

MR.  WELCH:  I  said  you  didn’t  say  anything  in  your 
question  about  what  happened  between  11  and  11:10. 

MR.  KEANE:  What  did  happen?  I  don’t  know  of 
anything  that  happened. 

MR.  WELCH :  I  am  not  trying  the  case. 

MR.  KEANE :  Nothing  happened  between  11  and 
11 :10  except  that  the  pains  were  wave-like  and  continu¬ 
ous.  Absolutely  nothing  happened.  That  is  why  we  are 
here  today. 

MR.  WELCH:  What  time  was  it  when  you  insisted 
in  your  testimony  all  through  here  that  the  head  de¬ 
scended  from  the  uterus  into  the  birth  canal? 

MR.  KEANE:  That  was  after  she  was  given  demerol. 

THE  COURT:  The  witness  may  answer  and  give  his 
opinion. 

THE  WITNESS:  I  am  afraid  I  cannot  answer  that 
question  because  T  don’t  believe  that  medication  should 
be  given  or  would  be  given,  as  far  as  I  am  concerned, 
without  more  knowledge  of  the  circumstances  surround¬ 
ing  the  situation  which  T  have  not  immediately  available. 
I  don’t  know  the  — 

•  *  #  * 

Q  You  have  the  same  knowledge  in  that  question  as 
you  had  with  respect  to  the  question  Mr.  Welch 
1229  submitted  to  you,  don’t  you?  A  Your  question 
is:  Is  it  good  practice  to  administer  or  would  it  be 
good  practice  to  administer  demerol  at  this  particular 
instant  in  this  particular  patient? 

Q  Under  the  circumstances  related  in  my  question.  A 
No,  I  don’t  think  it  would  be. 

•  •  •  # 
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Redirect  Examination 
BY  MR.  WELCH: 

Q  Doctor,  will  you  explain  to  the  Court  and  Jury  your 
last  answer  so  we  will  have  a  complete  picture  of  your 
opinion?  A  The  reason  is  that  one  does  not  know  ex¬ 
actly  when  childbirth  is  going  to  take  place  in  premature 
labor,  that  is,  in  the  parturition  of  a  premature  infant 
and  I  think  that  one  should  have  a  bit  more  information 
about  this  particular  circumstance  before  saying  whether 
or  not  the  drug  should  be  given  at  that  time. 

If  the  head  were  delivered,  if  the  head  were  plainly 
visible,  I  think  it  would  be  excellent  medication  for  the 
mother,  if  it  were  obvious  that  the  delivery  was  quite  im¬ 
minent.  If  it  were  not,  then  it  might  present  some  ques¬ 
tion  as  to  whether  it  should  be  given  or  not. 

♦  #  #  • 
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Re  cross-  Exa  mina  tio-n 


BY  MR.  KEANE: 

Q  Doctor,  just  another  question.  T  gathered  this  from 
your  testimonv  —  T  may  be  right  or  T  mav  be  wrong  but 
let  me  ask  you  this:  After  delivery  of  a  premature  baby, 
once  the  mother  has  gone  into  true  labor,  the  time  of  the 
delivery  is  unpredictable,  is  it  not?  A  Certainly  it  is. 
Premature  or  otherwise,  the  time  is  quite  unpredictable  in 
all  childbirth. 

Q  And  would  you,  as  a  careful  practicing  ob- 
1231  stetrician,  order  demerol  or  seconal  under  the  con¬ 
ditions  T  recited  in  my  hypothetical  question  with¬ 
out  seeing  the  mother  yourself? 

MR.  WELCH:  Tf  the  Court  please,  T  think  the  doctor 
has  already  answered  that,  that  under  the  facts  recited 
by  counsel  himself,  he  would  not  have  administered  de¬ 
merol. 
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THE  COURT:  He  may  answer  the  question. 

THE  WITNESS:  I  would  attempt  to  individualize 
every  patient  in  therapeutics,  whether  they  are  prema¬ 
ture  or  otherwise  and  T  think  I  have  answered  your 
question. 

BY  MR.  KEANE: 

Q  You  wouldn’t  draw  any  distinction  between  prema¬ 
ture  and  term? 

MR.  WELCH:  What  is  the  question? 

(The  pending  question  was  read  by  the  reporter.) 

THE  WITNESS:  By  all  means  I  wrould.  That  is  a 
matter  of  individualization.  That  is  what  I  said.  I  would 
individualize  the  care  of  all  patients  and  every  physician 
should,  hospital  practice  and  individual  practice. 

#  *  *  * 
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S.  ffazen  Shea 


#  *  #  * 

Direct  Examination 

BY  MR.  WELCH: 

Q  Dr.  Shea,  will  you  state  your  name  in  full,  please? 
A  S.  Hazen  Shea. 

•  *  *  * 

1204  Q  In  January,  1947,  were  you  associated  in  any 
way  with  Garfield  Memorial  Hospital  in  Washing¬ 
ton?  A  Yes,  sir. 

#  •  •  • 

Q  An  associate  on  the  staff?  A  Yes. 

Q  In  obstetrics?  A  Yes. 

•  *  *  * 

Q  Are  you  still  associated  with  Garfield?  A  Yes, 
sir. 

Q  I  want  to  show  you  the  Garfield  log  book  for  births 
in  the  obstetrical  department  of  Garfield  Memorial  Hos- 


440 


pital  and  direct  your  attention  to  the  entries  for  Janu¬ 
ary  23,  1947. 

Do  you  see  where  I  am  indicating?  A  Yes,  sir. 

Q  It  is  with  respect  to  the  delivery  of  what 
1205  person?  A  Lydia  Warren. 

Q  T  will  ask  you  to  glance  through  here  and  see 
how  many  babies  were  delivered.  A  She  had  triplets. 

Q  Does  your  name  appear  in  the  log  record  with  ref¬ 
erence  to  Lydia  Warren?  A  Yes,  sir. 

Q  Can  you  tell  the  Court  and  Jury  were  you  or  were 
you  not  present  in  the  delivery  room  when  Mrs.  Warren 
was  delivered  of  any  of  these  triplets?  A  I  was  not. 

«  •  •  # 


C  ross-  E  ocami nation 
BY  MR.  KEANE: 

Q  How  do  you  know,  Doctor?  A  Because  I  have 
never  seen  triplets  delivered. 

Q  Why  does  your  name  appear?  A  Well,  I  suppose 
it  is  because  T  was  on  the  staff  service  and  responsible 
for  that  case  and  they  simply  record  the  name  of  the  staff 
doctor. 

Q  Your  answer  to  Mr.  Welch’s  question  was  merely 
that  you  were  not  delivering  triplets;  not  that  you  were 
not  in  the  hospital  on  this  particular  evening? 

MR.  WELCH:  If  the  Court  please,  I  don’t  know 
whether  counsel  heard  the  question  or  not.  If  he 
1206  didn’t,  for  his  edification,  I  will  repeat  it. 

MR.  KEANE :  Why  do  I  have  to  be  subjected  to 
any  such  suggestion  like  that? 

MR.  WELCH:  Because  you  are  misconstruing  the  tes¬ 
timony. 

MR.  KEANE:  That  is  proper  cross-examination. 

THE  COURT:  Counsel  will  avoid  colloquy  and  pro¬ 
ceed  with  the  case. 

What  is  the  state  of  the  record? 
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MR.  KEANE:  Will  you  read  the  question,  please? 

(The  pending  question  was  read  by  the  reporter.) 

THE  COURT :  The  question  has  been  propounded. 
The  witness  will  answer. 

BY  MR.  KEANE: 

Q  Will  you  answer  it,  Doctor?  A  That  I  was  in  the 
hospital  at  that  time? 

Q  Do  you  understand  the  question?  A  I  am  afraid 
I  don’t. 

MR.  KEANE:  Would  you  read  it  back  again,  Miss 
Reporter? 

(The  pending  question  was  re-read  by  the  reporter.) 

THE  WITNESS:  Well,  what  is  the  question?  Was  I 
in  the  hospital? 

MR.  KEANE:  Don’t  you  understand  the  question? 

MR.  WELCH:  If  the  Court  please,  that  isn’t  a  ques¬ 
tion.  It  is  a  statement. 

THE  COURT:  Does  the  witness  understand  the  ques¬ 
tion? 

1207  THE  WITNESS:  I  am  not  sure  there  is  a 
question. 

THE  COURT:  Restate  the  question  and  clarify  it. 
BY  MR.  KEANE : 

Q  Your  answer  to  Mr.  Welch’s  question  was  that  you 
were  not  delivering  triplets  that  night.  A  That  is  right, 
sir. 

Q  You  didn’t  answer  Mr.  Welch  or  indicate  to  Mr. 
Welch  whether  or  not  you  were  in  the  hospital  on  that 
particular  evening,  did  you?  A  No;  I  didn’t  know  any¬ 
one  asked  me  that.  T  wasn’t  in  the  hospital. 

Q  What?  A  I  was  not  in  the  hospital  either  until 
very  much  later,  I  mean  after  this  delivery,  I  am  sure. 

Q  How  do  you  know  that?  A  Because  I  came  down 
to  the  hospital  to  see  the  patient  but  she  was  already 
delivered. 

Q  What  patient,  Mrs.  Warren?  A  The  triplets,  yes. 
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Q  Why  did  you  come  down?  A  Because  I  was  called 
about  her. 

Q  Who  called  you?  A  Dr.  Irani,  I  believe. 

Q  And  was  that  because  of  the  fact  that  you  had  a 
staff  position  there?  A  Yes,  sir. 

120S  Q  That  required  you  to  respond  to  calls?  A 
Yes,  sir. 

Q  And  what  time  did  you  arrive?  A  I  really  have 
no  idea. 

Q  Did  you  perform  any  service  there  that  evening? 
A  I  simply  saw  the  girl  and  saw  the  babies,  that  is  all. 

Q  Did  you  recognize  Dr.  Irani’s  voice  on  the  phone? 
A  I  can’t  swear  that  it  was  Dr.  Irani  who  called  me 
but  I  know  that  I  was  called. 

Q  Did  you  have  any  other  calls  earlier  in  the  evening? 
A  Not  that  I  remember. 

Q  For  assistance?  A  Not  that  I  remember. 

Q  Did  you  have  a  call  at  all  to  come  to  the  assistance 
of  Mrs.  Marshall? 

MB.  WELCH:  I  object,  if  the  Court  please.  That  is 
not  proper  cross-examination. 

THE  COURT:  The  question  on  direct  examination 
was  whether  he  was  present  in  the  delivery'  room  at  this 
time.  1  will  sustain  the  objection. 

BY  MR.  KEANE: 

Q  Doctor,  what  was  your  title,  that  is,  with  regard  to 
your  connection  at  the  hospital  in  January,  1947? 
1209  MR.  WELCH:  If  the  Court  please,  all  of  this 
interrogation  is  entirely  afield  from  direct  exami¬ 
nation.  The  direct  examination  accomplished  only  one 
thing:  Whether  this  Dr.  Shea,  whose  name  appears  on 
this  record,  was  in  the  hospital  attending  at  the  birth  of 
these  triplets  on  that  night. 

I  haven’t  objected  to  some  of  the  other  questions  but  I 
think  we  should  object  to  his  going  too  far  afield. 

MR.  KEANE:  I  am  not  taking  him  too  far  afield.  I 
am  adhering  directly  to  the  evening  of  January  23,  1947. 
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MR.  WELCH:  He  is  adhering  to  the  evening  but  he 
is  going  into  a  lot  of  other  matters. 

MR.  KEANE :  What  his  position  might  be  has  a  great 
deal  to  do  with  whether  he  is  required  to  be  there. 

THE  COURT:  Is  that  the  question,  as  to  whether  he 
was  there  at  the  time? 

MR.  KEANE:  Yes,  Your  Honor,  that  is  the  very  pur¬ 
pose  of  it. 

THE  COURT :  The  witness  may  answer. 

THE  WITNESS:  I  was  an  associate  in  obstetrics  on 
the  staff  of  Garfield  Hospital  in  1947. 

BY  MR.  KEANE : 

Q  How  many  other  associates  were  on  the  staff? 

MR.  WELCH :  I  object  to  that,  if  the  Court  please. 

THE  COURT:  Sustained. 

1210  MR.  KEANE:  No  further  questions. 

Redirect  Examination 
BY  MR.  WELCH: 

Q  Doctor,  when  you  said  you  responded  to  a  call 
from  somebody,  perhaps  Dr.  Irani,  to  see  Mrs.  Warren 
and  those  triplets,  you  did  so  because  you  were  the  staff 
physician? 

MR.  KEANE:  Objection,  Your  Honor,  on  the  same 
basis  that  Mr.  Welch  objected. 

MR.  W ELCH :  If  the  Court  please  — 

THE  COURT:  I  will  permit  the  answer.  He  may  an¬ 
swer. 

BY  MR.  WELCH: 

Q  Will  you  explain  to  the  Court  and  Jury,  as  staff 
physician,  what  was  the  difference  between  your  relation 
to  the  obstetrical  service  in  the  month  of  January  and 
that  of  any  of  the  other  staff  physicians? 

*  *  *  # 
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1211  Recross-Exami'nation 

BY  MR.  KEANE: 

1212  * 

Q  Assuming,  Doctor,  that  the  private  physician 
that  you  spoke  of  a  moment  ago  was  not  available,  how 
many  assistant  staff  doctors  are  available  on  call? 

MR.  WELCH :  I  object.  That  is  improper  for  two 
reasons.  First,  there  is  no  evidence  in  this  case  that  the 
private  physician,  Dr.  O’Donnell,  was  not  available.  In 
the  second  place,  it  is  immaterial  and,  third,  it  is  not 
proper  cross-examination  in  the  defendant’s  case  in  chief. 
THE  COURT:  Objection  sustained. 

MR.  KEANE:  No  further  questions. 

t  •  i  • 

1232  Howard  Pope  Parker 

•  *  •  * 

BY  MR.  DAILY: 

Q  Doctor,  state  your  full  name,  please.  A  Howard 
Pope  Parker. 

•  #  •  * 

Q  Are  you  associated  with  Dr.  O’Donnell?  A  Yes. 

Q  In  January  1947  did  you  have  a  patient  by  the  name 
of  Marshall?  A  Yes. 

*  •  •  # 

1233  Q  On  January  7th  tell  exactly  what  happened. 

•  *  •  • 

A  On  January  7th,  about  1  o’clock  in  the  morning,  she 
was  admitted  to  Garfield  Hospital,  due  to  a  phone  call 
from  Mrs.  Marshall  that  her  membranes  had  ruptured, 
and  at  that  time  she  was  quite  early  premature,  and  we 
admitted  her  to  the  hospital. 

Q  And  did  you  continue  to  see  her  at  the  hospital? 
A  Yes. 
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Q  Until  what  date?  A  I  imagine  it  was  approxi¬ 
mately  January  13,  because  I  left  town  on  the  14th. 

Q  And  at  that  time  did  you  leave  on  your  vacation? 
A  Yes. 

Q  And  turned  the  patient  over  to  whom?  A  Dr. 
Roger  O’Donnell. 

Q  And  did  you  fully  acquaint  him  with  her  condition? 
A  Yes. 

Q  Doctor,  what  was  the  condition  of  the  perineum  of 
Mrs.  Marshall,  if  you  know,  or  if  your  records  indicate? 
A  It  was  relaxed. 

Q  Does  that  show  on  your  record?  A  Yes. 

*  *  *  # 

1234  (Same  hypothetical  question  asked  as  propounded 
to  Dr.  John  L.  Parker  on  pages  427-430). 

•  •  *  • 

1238  A  Yes. 

MR.  KEANE:  I  think  it  is  understood  we  have 
an  objection  to  that. 

THE  COURT :  That  same  objection  will  be  noted  and 
the  same  ruling  of  the  Court:  the  objection  is  overruled. 

•  *  •  • 

1239  Cross  Examination 
BY  MR.  KEANE : 

Q  Doctor,  were  you  associated  with  Garfield  Hospital 
on  January  23,  1947?  A  Yes. 

Q  In  what  capacity,  Doctor?  A  I  was  head  of  the 
department  of  obstetrics. 

Q  And  that  is  the  same  position  that  Dr.  O’Donnell 
holds  now,  is  it  not?  A  Yes. 

Q  And  how  long  have  you  been  associated  with  Dr. 
O’Donnell?  A  Since  1936.  • 

Q  You  two  have  continuously  shared  offices  since  that 
time?  A  Yes. 
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Q  Doctor,  I  presume  that  you  practice  obstetrical  medi¬ 
cine  in  conformity  with  good,  accepted  procedures  prevail¬ 
ing  in  the  District  of  Columbia,  do  you  not?  A  I  think  so. 

Q  Doctor,  if  you  had  not  gone  to  Florida,  would  you 
have  considered  that  the  procedures  followed  in  Mr.  Daily’s 
hypothetical  question  were  the  procedures  that  you  would 
prefer  your  patient  being  subjected  to,  or  would  you 
1240  suggest  any  changes? 

MR.  WELCH :  I  think  that  is  a  highly  improper 
question — that  you  would  prefer  your  patient  being  sub¬ 
jected  to. 

I  think  it  is  proper  to  ask  if  this  is  the  type  of  pro¬ 
cedure  that  he  would  prefer. 

*  •  •  • 

1242  Q  You  have  testified  on  direct  examination  that 
you  considered  the  description  of  the  procedures 

made  available  to  Mrs.  Marshall  as  in  conformity  with 
good,  accepted  practice  prevailing  in  the  District  of  Co¬ 
lumbia  as  of  January  23,  1947;  did  you  not?  A  Yes. 

Q  And,  as  a  doctor  conforming  to  the  standards  for 
obstetrical  physicians,  would  you  say  that  those  pro¬ 
cedures  were  such  as  you  would  prescribe  for  Mrs.  Mar¬ 
shall  if  you  were  in  Washington  rather  than  in  Florida, 
or  would  you  suggest  any  changes? 

MR.  WELCH:  I  object  to  that.  That  is  the  same 
thing  in  different  language. 

THE  COURT :  The  doctor  may  answer  the  question. 

•  •  •  • 

1243  A  I  think  those  procedures  would  be  what  I 
would  adopt. 

*  *  *  * 

Q  Including  an  unattended  birth? 

MR.  WELCH:  I  object  to  that,  if  the  Court  please. 

THE  COLTRT:  I  couldn’t  hear  the  question. 

MR.  KEANE:  “Including  an  unattended  birth?”  is 
the  question. 
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MR.  WELCH:  That  was  not  procedure,  that  was  an 
event.  Nobody  is  contending  that  an  unattended  birth  is 
desirable;  nobody  is  contending  that  an  unattended  birth, 
as  an  event,  is  something  that  comes  within  good  practice. 

MR.  KEANE:  I  will  withdraw  the  question. 

BY  MR.  KEANE : 

Q  Including,  Doctor,  no  visits  by  an  obstetrical  physi¬ 
cian  or  any  other  type  of  physician  during  the  last  two 
hours  of  labor,  culminating  in  the  premature  birth  of  a 
child?  Would  you  say  that  that  conforms  to  proper  obstet¬ 
rical  practice  for  hospitals  in  the  District  of  Columbia? 

MR.  WELCH:  If  the  Court  please,  hospitals  don’t  do 
obstetrical  practice  in  the  District  of  Columbia  or 
1244  any  place  else.  Hospitals  have  certain  routines 
and  certain  obligations  and  duties  of  service.  Physi¬ 
cians  do  obstetrical  practice  in  the  District  of  Columbia 
and  everywhere  else.  The  two  things  are  not  synonymous; 
they  are  not  even  commensurate. 

THE  COURT :  I  think  that  is  understood.  The  witness 
may  answer  the  question. 

MR.  WELCH:  Another  thing,  I  think  he  should  con¬ 
fine  it  to  this  type  of  case,  and  not  to  any  kind  of  case. 

MR.  KEANE:  I  am  confining  it  to  the  hypothetical 
question. 

THE  COURT:  Very  well. 

Do  you  understand  the  question? 

THE  WITNESS:  No,  sir.  | 

MR.  KEANE:  Would  you  read  the  question? 

(Thereupon,  the  following  question  was  read  by  the 
Reporter,  as  above  recorded:) 

“Q  Including,  Doctor,  no  visits  by  an  obstetrical  physi¬ 
cian  or  any  other  type  of  physician  during  the  last  two 
hours  of  labor,  culminating  in  the  premature  birth  of  a 
child?  Would  you  say  that  that  conformed  to  proper 
obstetrical  practice  for  hospitals  in  the  District  of  Co¬ 
lumbia?” 

.MR.  WELCH:  I  object  and  call  the  Court’s  attention 
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to  the  fact  that  if  it  is  confined  to  the  facts  in  this  case 
there  is  no  ground  of  objection.  If  it  is  confined 

1245  not  to  the  facts  in  this  case,  then  it  is  not  objection¬ 
able. 

THE  COURT:  I  think  it  is  understood  that  it  is  con¬ 
fined,  according  to  the  statement  of  counsel. 

Now,  do  you  understand  the  question,  Doctor? 

THE  WITNESS :  Yes,  sir. 

THE  COURT :  Very  well ;  proceed  with  your  answer. 

A  In  that  you  state  that  the  patient  is  in  labor;  do 
you  not? 

•  •  •  • 

Q  The  hypothetical  question  had  that  in  it,  Doctor. 

MR.  WELCH:  No;  it  didn’t. 

A  I  beg  your  pardon.  The  nurse  leaving  the  patient 
at  11  o’clock  stated  that  in  her  opinion  the  woman  was 
not  in  labor,  she  wasn’t  going  to  deliver;  right? 

BY  MR.  KEANE : 

Q  Would  your  answer  be  different  if  in  the  hypothetical 
question —  A  (interposing)  This  patient  had  been  in 
labor  off  and  on  for  about  two  weeks. 

Q  Just  a  second,  Doctor.  Would  your  answer  to  the 
hypothetical  question  be  different  if  there  were  included 
in  that  question  these  facts: 

That  the  nurse  on  the  ward  at  9:30,  some  two  hours 
before  actual  delivery,  was  of  the  opinion  that  the  woman 
was  ready  then  for  the  labor  room?  Would  your 

1246  answer  to  the  question  be  any  different  if  that  fact 
were  supplied?  A  Has  it  been  brought  out  that 

there  was  a  nurse  at  9 :30 — 

Q  Just  a  second.  That  is  not  your  function,  Doctor. 
A  We  will  have  to  go  over  this  again. 

MR.  WELCH :  I  think  he  should  be  allowed  to  answer. 
BY  MR.  KEANE: 

Q  Don’t  you  know  the  facts  in  this  case,  Doctor?  A 
Yes,  very  well. 
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Q  Don’t  you  know  that  Nurse  Johnson  stated  that  at 
9:30  and  from  9:30  to  11  o’clock  she  was  of  /the  opinion 
that  Mrs.  Marshall’s  condition  warranted  immediate 
transfer  to  the  labor  room,  as  early  as  9:30?  Did  you 
know  that?  Was  that  ever  told  to  you?  A  Is  this  the 
same  nurse  that  went  off  at  11  o’clock? 

Q  Nurse  Johnson  went  off  at  11.  A  There  seems  to 
be  a  difference  of  opinion  of  nurses. 

Q  Nurse  Holloway  —  Johnson;  she  subsequently  mar¬ 
ried.  A  At  9:30,  she  says,  the  patient  was  ready  for 
the  delivery  room? 

Q  Ready  for  the  labor  room.  A  The  labor  room? 
Now,  what  is  the  question  I  am  to  answer? 

MR.  KEANE:  Will  you  read  the  question,  please? 

(Thereupon,  the  following  question  was  read  by 
1247  the  Reporter,  as  above  recorded:) 

“Q  Would  your  answer  to  the  hypothetical  ques¬ 
tion  be  different  if  there  were  included  in  that  question 
these  facts: 

“That  the  nurse  on  the  ward  at  9:30,  some  two  hours 
before  actual  delivery,  was  of  the  opinion  that  the  woman 
was  ready  then  for  the  labor  room?  Would  your  answer 
to  the  question  be  any  different  if  that  fact  were  sup¬ 
plied?”  A  I  don’t  think  that  my  answer  would  be  any 
different. 

BY  MR.  KEANE : 

Q  At  what  point,  Doctor,  in  a  premature  case,  that  is, 
at  what  point  in  the  stage  of  labor,  should  the  private 
physician  be  called  for  the  purpose  of  attending  the 
actual  delivery,  in  accordance  with  good  practice  prevail¬ 
ing  in  the  District  of  Columbia?  A  When  regular  labor 
starts  in. 

Q  And  how  often  should  he  visit  the  patient  after 
labor  commences,  with  respect  to  a  premature  child? 

MR.  WELCH:  You  mean  after  regular  labor  starts 
in?  Is  that  what  you  asked  him? 
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to  the  fact  that  if  it  is  confined  to  the  facts  in  this  case 
there  is  no  ground  of  objection.  If  it  is  confined 

1245  not  to  the  facts  in  this  case,  then  it  is  not  objection¬ 
able. 

THE  COURT:  I  think  it  is  understood  that  it  is  con¬ 
fined,  according  to  the  statement  of  counsel. 

Now,  do  you  understand  the  question,  Doctor? 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  Very  well ;  proceed  with  your  answer. 

A  In  that  you  state  that  the  patient  is  in  labor;  do 
you  not? 

•  *  •  • 

0  The  hypothetical  question  had  that  in  it,  Doctor. 

MR.  WELCH:  No;  it  didn’t. 

A  I  beg  your  pardon.  The  nurse  leaving  the  patient 
at  11  o’clock  stated  that  in  her  opinion  the  woman  was 
not  in  labor,  she  wasn’t  going  to  deliver;  right? 

BY  MR.  KEANE: 

Q  Would  your  answer  be  different  if  in  the  hypothetical 
question —  A  (interposing)  This  patient  had  been  in 
labor  off  and  on  for  about  two  weeks. 

Q  Just  a  second,  Doctor.  Would  your  answer  to  the 
hypothetical  question  be  different  if  there  were  included 
in  that  question  these  facts: 

That  the  nurse  on  the  ward  at  9:30,  some  two  hours 
before  actual  delivery,  was  of  the  opinion  that  the  woman 
was  readv  then  for  the  labor  room?  Would  vour 

•j  * 

1246  answer  to  the  question  be  any  different  if  that  fact 
were  supplied?  A  Has  it  been  brought  out  that 

there  was  a  nurse  at  9 :30 — 

Q  Just  a  second.  That  is  not  your  function,  Doctor. 
A  We  will  have  to  go  over  this  again. 

MR.  WELCH :  I  think  he  should  be  allowed  to  answer. 
BY  MR.  KEANE: 

Q  Don’t  you  know  the  facts  in  this  case,  Doctor?  A 
Yes,  very  well. 
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Q  Don’t  you  know  that  Nurse  Johnson  stated  that  at 
9:30  and  from  9:30  to  11  o’clock  she  was  of  /the  opinion 
that  Mrs.  Marshall’s  condition  warranted  immediate 
transfer  to  the  labor  room,  as  early  as  9:30?  Did  you 
know  that?  Was  that  ever  told  to  you?  A  Is  this  the 
same  nurse  that  went  off  at  11  o’clock? 

Q  Nurse  Johnson  went  off  at  11.  A  There  seems  to 
be  a  difference  of  opinion  of  nurses. 

Q  Nurse  Holloway  —  Johnson;  she  subsequently  mar¬ 
ried.  A  At  9:30,  she  says,  the  patient  was  ready  for 
the  delivery  room? 

Q  Ready  for  the  labor  room.  A  The  labor  room? 
Now,  what  is  the  question  I  am  to  answer? 

MR.  KEANE:  Will  you  read  the  question,  please? 

(Thereupon,  the  following  question  was  read  by 
1247  the  Reporter,  as  above  recorded:) 

“Q  Would  your  answer  to  the  hypothetical  ques¬ 
tion  be  different  if  there  were  included  in  that  question 
these  facts: 

“That  the  nurse  on  the  ward  at  9:30,  some  two  hours 
before  actual  delivery,  was  of  the  opinion  that  the  woman 
was  ready  then  for  the  labor  room?  Would  your  answer 
to  the  question  be  any  different  if  that  fact  were  sup¬ 
plied?”  A  I  don’t  think  that  my  answer  would  be  any 
different. 

BY  MR.  KEANE: 

Q  At  what  point.  Doctor,  in  a  premature  case,  that  is, 
at  what  point  in  the  stage  of  labor,  should  the  private 
physician  be  called  for  the  purpose  of  attending  the 
actual  delivery,  in  accordance  with  good  practice  prevail¬ 
ing  in  the  District  of  Columbia?  A  When  regular  labor 
starts  in. 

Q  And  how  often  should  he  visit  the  patient  after 
labor  commences,  with  respect  to  a  premature  child? 

MR.  WELCH:  You  mean  after  regular  labor  starts 
in?  Is  that  what  you  asked  him? 


450 


MR.  KEANE:  That  is  what  he  answered,  and  I  said, 
How  often  thereafter  should  a  physician  visit  an  expect¬ 
ant  mother  of  a  premature  child,  in  the  course  of  her 
labor,  which  you  said  a  moment  ago  —  Let  me  amend 
that  question. 

BY  MR.  KEANE: 

1248  Q  Doctor,  in  accordance  with  good  accepted 
practice  prevailing  in  the  District  of  Columbia,  you 

have  testified  that  the  doctor  should  be  notified  when 
labor  commences.  Now  I  ask  you,  Doctor,  after  that  no¬ 
tification,  and  during  the  course  of  the  premature  labor, 
how  often,  in  accordance  with  good  accepted  practice, 
should  the  obstetrician  visit  the  patient? 

MR.  WELCH :  I  object  to  that  question,  if  the  Court 
please.  The  obstetrician  has  been  dismissed  from  this 
case;  he  has  nothing  to  do  with  hospital  practice. 

MR.  KEANE:  I  am  speaking  about  obstetricians  in 
the  hospital. 

MR.  WELCH:  If  the  Court  please,  if  he  is  speaking 
of  an  obstetrician  in  the  hospital,  I  think  he  should  say 
so.  How  is  the  witness  or  the  jury  going  to  guess  which 
obstetrician  he  means?  Obviously,  he  was  talking  about 
how  often  Dr.  O’Donnell,  the  obstetrician,  should  have 
come. 

THE  COURT:  Clarify  the  question. 

MR.  KEANE:  T  don’t  think  the  objection  is  very 
sound,  your  Honor,  because  T  am  not  making  — 

THE  COURT:  Let’s  hear  the  question. 

^MR.  KEANE :  I  will  repeat  the  question. 

BY  MR.  KEANE: 

Q  Doctor,  you  testified  a  moment  ago  that  — 

MR.  WELCH:  TTe  doesn’t  have  to  repeat  the  testi¬ 
mony  four  or  five  times,  if  the  Court  please. 

1249  MR.  KEANE :  I  have  to  repeat  it. 

THE  COURT:  Very  well;  you  may  state  your 

question. 
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BY  MR.  KEANE: 

Q  You  testified  a  moment  ago  that  the  private  ob¬ 
stetrician  should  be  notified  immediately  upon  commenc¬ 
ing  of  labor,  did  you  not?  A  Yes. 

Q  Now,  I  ask  you,  Doctor,  how  often,  in  accordance 
with  good  obstetrical  procedures  existing  in  hospitals  in 
this  vicinity  should  interns,  staff  members,  or  whoever 
may  be  carrying  out  their  obstetrical  service,  visit  the 
premature  mother  during  the  course  of  labor,  after  it  is 
finally  commenced? 

MR.  WELCH :  I  object  to  that.  That  assumes  an 
ideal  situation,  with  a  resident  or  an  interne  available  at 
all  times  to  visit  any  woman  in  every  hospital. 

I  think  the  question,  to  be  fair,  must  test  the  hospital 
service  by  the  circumstances  of  the  case,  the  available 
residents  and  available  internes,  and  what  thev  had  to  do 
besides  attending  to  Mrs.  Marshall. 

To  ask  a  doctor  what  would  be  an  ideal  situation,  what 
he  would  like  to  have  available  in  every  case,  is  not  the 
test  of  negligence. 

MR.  KEANE:  I  didn’t  ask  him  anything  about  the 
ideal  situation;  I  am  asking  for  good  practice. 

1250  MR.  WELCH:  You  are  asking  him  what  he 
would  like  to  have,  how  many  times  he  would  like 
to  have  the  resident  or  interne  visit  the  patient  after  you 
know  she  is  in  labor.  That  is  no  test  on  liability. 

MR.  KEANE:  I  didn’t  ask  that. 

*  *  #  * 

MR.  WELCH :  The  question  is  whether  in  this  case  the 
hospital,  with  the  staff  that  it  had,  and  with  considera¬ 
tion  of  what  the  staff  was  doing,  acted  in  keeping  -with 
good  standards  of  practice. 

But  to  go  into  what  he  would  like  to  have,  or  some¬ 
thing  of  that  kind,  is  only  confusing  the  issue  and 
is  not  material  and  relevant. 

MR.  KEANE:  Will  the  Reporter  read  the  question, 
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your  Honor.  I  am  sure  it  doesn’t  contain  anything  like 
the  ideal  situation. 

THE  COURT:  Do  vou  understand  the  question? 

THE  WITNESS:  Yes. 

THE  COURT:  Then,  I  don’t  think  it  needs  to  be  read, 
if  the  doctor  understands  it  and  the  Court  understands  it. 
He  may  answer  the  question. 

A  Well,  I  would  classify  that  as  being  the  ideal  situa¬ 
tion,  and  I  mean  any  woman  that  is  in  premature  labor 
preferably  should  have  constant  attention. 

•  •  •  • 

1252  Q  Do  you  have  a  record  stating  that  Mrs.  Mar¬ 
shall  had  a  relaxed  perineum  at  or  around  the  time 

she  was  entered  into  Garfield?  A  January  7,  1947? 
No. 

Q  In  other  words,  this  is  the  record  of  her  condition 
in  expectation  of  Noel’s  birth?  A  Yes. 

Q  And  on  that  record  there  is  no  mention  of  —  There 
is  a  mention;  I  think  you  are  mistaken.  A  That 

1253  is  after  she  came  in  for  a  check-up  in  August. 

Q  Oh,  I  see;  in  other  words,  this  was  after  the 
birth?  A  That  is  right. 

Q  Yes;  you  are  correct.  I  want  to  be  fair  with  you. 
A  That  was  in  August,  when  she  came  in  for  a  check-up. 
MR.  LAUDERDALE :  August  what? 

MR.  KEANE:  August  13,  1947. 

•  •  *  • 

1254  Q  So,  between  1943  and  1947,  she  had  an  “AB” 
perineum,  but  you  didn’t  make  a  notation  prior  to  the 

birth  of  Noel  as  to  the  type  of  perineum  she  had,  but  you 
did  make  one  August  13,  1947,  after  Noel’s  birth?  A 
That  is  right. 

*  •  •  •• 

1255  Q  She  had  a  relaxed  perineum  when  she  went 
into  the  hospital,  didn’t  she,  as  a  result  of  her  first 

child?  A  Yes. 
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Q  But  you  performed  an  episiotomoty  anyway,  didn’t 
you,  Doctor?  A  Yes. 

•  •  •  • 

1257  MR.  WELCH:  That  is  the  defendant’s  case, 

your  Honor. 

THE  COURT:  Do  both  sides  rest? 

MR.  KEANE:  I  have  one  witness,  as  I  said,  just  for 
two  questions,  but  in  estimating  the  time,  I  was  in  touch 
with  him,  thinking  we  would  go  until  12:30,  and  I  toid 
him  to  be  here  at  1:30.  He  is  under  subpoena. 

THE  COURT:  If  the  Court  recesses  until  1:30,  can 
you  get  him  in  then? 

MR.  KEANE :  I  certainly  can. 

THE  COURT :  The  Court  will  be  in  recess  until 
1:30. 

•  •  *  • 

1259  MR.  KEANE :  Your  Honor,  they  assured  me  at 
Gallinger  Hospital  when  I  called  at  12:30  that  the 
witness  would  be  here  at  1:30.  I  am  sure  the  witness  will 
be  here  in  a  minute  or  two. 

•  •  •  * 

1281  MR.  WELCH:  The  only  thought  I  had  in  mind 
is  that  you  rest  your  case  now  without  putting  in  any 

rebuttal. 

I  want  to  move  to  strike  out  of  the  case  all  of  the  evi¬ 
dence  of  Dr.  Heilman  by  deposition  on  the  ground  that 
it  is  directed  to  the  negligence  or  the  issues  with  respect 
to  a  specialist  and  is  not  directed  to  hospital  care  or 
hospital  attention  at  all  and  that  the  measures  suggested 
in  Dr.  Heilman’s  testimony  of  liability  does  not  pertain 
to  and  is  not  the  test  with  respect  to  the  hospital. 

THE  COURT :  That  will  be  overruled. 

•  •  *  • 

1282  THE  COURT:  Members  of  the  jury,  it  was 
thought  that  there  would  be  one  more  witness  in  be- 


454 


half  of  the  plantiffs.  The  plaintiffs  had  subpoenaed  the  wit¬ 
ness  but  the  witness  has  not  answered  the  subpoena  and 
plaintiffs’  counsel  state  that,  with  that  explanation  to  the 
jury,  he  will  rest  the  plaintiffs’  case. 

MR.  KEANE :  I  might  say  also  the  witness  was 
served  with  a  subpoena. 

THE  COURT:  You  can  consider  that.  The  plaintiffs’ 
attorney  made  an  effort  and  did  not  succeed  in  procuring 
the  witness  that  he  had  subpoenaed. 

Both  parties  have  rested  and,  prior  to  argument,  it  has 
been  suggested  by  counsel  that  since  the  jury  has  been 
in  the  box  for  nearly  an  hour  we  take  a  very  brief  recess 
and  we  will  take  a  five-minute  recess  and  then  the  case 
will  be  submitted  bv  wav  of  argument  bv  counsel  for  the 
plaintiffs  and  for  the  defendant. 

(A  short  recess.) 

THE  COURT:  Counsel  may  proceed  with  his  argu¬ 
ment  to  the  jury. 

(Counsel  for  the  plaintiffs  summed  up  to  the 

1283  jury.) 

#  •  *  * 

1284  Court’s  Charge  to  the  Jury 

THE  COURT  (McLaughlin,  J.) :  Members  of  the  Jury: 
Tt  now  becomes  my  duty  to  instruct  you  in  the  law  that 
applies  to  this  case,  and  it  is  your  duty  to  follow  the 
law  as  I  shall  state  it  to  you. 

At  the  very  outset  I  should  like  to  impress  upon  you 
the  fact  that  the  persons  who  compose  the  jury  are  as 
much  a  part  of  the  court  as  the  court  itself, — your  work 
is  every  bit  as  important  as  the  work  of  the  Judge  who 
presides  at  the  trial. 

It  is  your  function,  and  vour  responsibility  in  this  case, 
as  in  every  other  case  on  which  you  might  sit,  to  resolve 
the  evidence  and  arrive  at  what  we  call  the  ultimate  or 
final  facts:  and,  in  arriving  at  the  final  facts  apply  the 
law  as  given  you  by  the  Court  to  those  facts,  and  to  do 
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justice  between  tbe  parties.  In  that  connection,  you  should 
weigh  the  evidence  presented  here  in  open  court,  of  course, 
without  bias,  prejudice,  or  sympathy  toward  one  side  or 
the  other. 

As  jurors,  you  are  the  sole  judges  of  the  credibility 
of  the  witnesses, — that  means  their  trustworthiness  of  be¬ 
lief,  and  in  that  connection  you  can  take  into  consideration 
their  attitude  and  demeanor  upon  the  witness  stand;  their 
ability  to  recall  the  facts  and  circumstances  concerning 
which  they  have  testified;  their  frankness  or  lack 
12S5  of  it;  their  bias  or  prejudice  if  such  may  be  made 
manifest,  and  their  interest  in  the  outcome  of  this 
case,  and  to  give  their  testimony  only  such  weight  as  you, 
the  jury,  think  under  all  the  circumstances  it  is  entitled  to. 

Now  you  are  not  to  reach  your  determination  on  the 
mere  basis  of  the  number  of  witnesses  who  have  testified 
for  one  side  or  the  other.  Nor  are  you  to  disregard  the 
testimony  of  any  witness  as  a  result  of  whim  or  fancy. 
You  are  instructed  that  the  testimony  of  one  witness,  en¬ 
titled  to  full  credit,  is  sufficient  for  the  proof  of  any  fact 
and  may  justify  a  verdict  even  if  a  number  of  witnesses 
have  testified  to  the  contrary,  if,  upon  the  whole  case,  con¬ 
sidering  the  credibility  of  witnesses  as  I  have  explained 
that  term  to  you,  and  after  weighing  the  various  factors 
of  evidence,  you  should  believe  that  there  is  a  balance  of 
probability  pointing  to  the  accuracy  and  the  honesty  of 
one  witness.  You  will  try  this  case  solely  on  the  evi¬ 
dence  presented  in  open  court  on  the  witness  stand. 

It  is  your  duty  and  sole  responsibility  to  resolve  any 
conflicts  of  evidence  in  this  case. 

The  burden  of  proof  is  on  the  plaintiffs  to  sustain  their 
aspects  of  the  case  by  what  we  call  a  “fair  preponder¬ 
ance”  of  the  evidence.  The  term  “preponderance  of  the 
evidence”  means  such  evidence  as,  when  weighed  with 
that  opposed  to  it,  has  more  convincing  force.  A 
1286  party  has  succeeded  in  carrying  his  burden  of 
proof  on  an  issue  of  fact,  if  the  evidence  favoring 
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his  side  of  the  question  is  more  convincing  than  that  tend¬ 
ing  to  support  the  contrary  side,  and  if  it  causes  you,  the 
jurors,  to  believe  that  on  that  issue  the  probability  of  truth 
favors  that  party. 

This  is  a  suit  brought  by  George  C.  Marshall  and  Noel 
F.  Marshall  against  the  Garfield  Memorial  Hospital  upon 
the  ground  that  the  hospital  was  negligent  in  failing  to 
use  proper  care  in  the  treatment  of  the  wife  of  said  George 
C.  Marshall  while  she  was  in  labor  and  while  she  was  in 
child-birth.  Defendant  hospital  admits  that  the  infant 
plaintiff  was  prematurely  born  in  said  hospital  but  denies 
that  its  agents,  servants  or  employees  were  negligent  as 
alleged  by  the  plaintiffs. 

There  are  two  suits  here;  one  is  by  Noel  Marshall,  by 
her  father  as  next  friend,  seeking  damages  for  injuries 
which  she  claims  were  incurred  by  her  as  the  proximate 
result  of  the  negligence  of  the  hospital;  the  other  is  brought 
by  George  C.  Marshall,  the  father  of  said  Noel,  seeking 
damages  for  the  expenses  which  he  claims  he  incurred  as 
a  result  of  the  alleged  injury’  to  his  daughter  Noel  Mar¬ 
shall. 

It  is  claimed  in  this  case  that  the  employees  of  the  de¬ 
fendant  Garfield  Memorial  Hospital  assigned  to  the  obstet¬ 
rical  department  of  said  hospital  failed  to  exercise  that 
degree  of  care  w*hich  an  ordinarily  prudent  person 
12S7  so  employed  by  a  hospital  in  the  District  of  Co¬ 
lumbia  would  exercise,  and  that  by  reason  of  the 
failure  to  exercise  such  degree  of  care  the  injury  occurred. 

The  gravamen  of  this  action  is  negligence,  that  is,  the 
failure  to  exercise  by  an  employee  or  employees  of  the 
hospital,  that  degree  of  care  which  an  ordinarily  prudent 
person  situated  in  the  same  position  would  exercise.  Now, 
if  you  find  that  any  employee  of  said  hospital  did  fail  to 
exercise  said  degree  of  care,  that  is,  if  you  find  that  any 
employee  of  said  hospital  departed  from  that  course  of 
conduct  which  you  shall  have  determined,  from  the  evi¬ 
dence,  to  be  in  accord  with  the  established  practice  and 
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usage  in  the  District  of  Columbia,  and  if  you  further 
find  that  such  failure  was  the  proximate  cause,  as  I  shall 
define  that  term  to  you,  of  the  injury  to  the  plaintiff  Noel 
Marshall,  then  you  shall  find  for  the  said  plaintiff  in  this 
case. 

The  first  thing  for  you  to  determine  is  what  caused  the 
condition  with  which  the  plaintiff  Noel  Marshall  is  now 
afflicted.  Was  it  due  to  natural  causes,  or  was  it  due  to 
an  injury  which  was  proximately  caused  by  the  negligence 
on  the  part  of  any  employee  or  employees  of  the  defendant 
Garfield  Memorial  Hospital. 

If  you  find  the  condition  to  be  due  to  natural  causes, 
then  you  need  proceed  no  further,  and  your  verdict  must 
be  for  the  defendant.  Also,  if  you  find  that  the 
1288  condition  was  not  due  to  natural  causes,  but  that 
there  was  no  negligence  on  the  part  of  the  defendant, 
or  if  you  find  that  there  was  such  negligence,  but  such  was 
not  the  proximate  cause  of  the  damaged  condition  of  the 
plaintiff  Noel  Marshall,  then  you  must  find  for  the  de¬ 
fendant. 

If  you  find  any  employee  or  employees  of  the  defendant 
hospital  to  have  been  negligent  and,  if  you  further  find 
such  negligence  to  have  been  the  proximate  cause  of  the 
damaged  condition  of  which  the  plaintiff  complains,  then 
you  must  find  for  the  plaintiffs  and,  in  that  event,  return 
a  verdict  in  such  sum  as  you  determine  is  just  and  ade¬ 
quate. 

You  are  instructed  that  it  is  the  duty  of  a  hospital 
toward  a  person  received  as  a  patient  to  use  reasonable 
care  in  each  of  the  following  particulars  of  service : 

(1)  In  the  selection  of  its  employees  who  are  to  take 
part,  or  whose  duty  it  will  be  to  take  part  in  ministering 
to  the  patient. 

(2)  In  providing  for  and  attending  the  needs  and  re¬ 
quirements  of  the  patient. 

(3)  If  a  hospital  undertakes  through  the  agency  of 
any  person  in  its  employ  to  render  to  the  patient  the  serv- 
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ices  of  a  physician  or  surgeon,  it  is  the  duty  of  the  hos¬ 
pital  through  said  person  so  employed  to  perform  such 
service  in  accordance  with  the  standard  of  care  required 
by  law  of  a  physician  or  surgeon,  as  I  shall  outline 
12S9  such  standard  to  you.  The  liability  of  the  hospital 
in  this  connection  is  measured  by  and  corresponds 
to  the  liability  of  the  physician  or  surgeon  so  employed. 

You  are  instructed  that  Mrs.  George  C.  Marshall  while 
in  the  custody  of  the  defendant  hospital  had  the  right  and 
was  entitled  to  receive  from  the  hospital,  its  physicians, 
nurses  and  interns  in  the  discharge  of  the  defendant’s 
duties,  a  degree  of  care,  diligence  and  skill  during  the  con¬ 
finement,  delivery  and  post-natal  period  which  is  ordi¬ 
narily  and  customarily  exercised  by  careful,  diligent  and 
skillful  hospitals  located  in  the  District  of  Columbia,  or  a 
similar  locality,  and  if  you  find  from  a  preponderance 
of  the  evidence  that  the  defendant  hospital,  by  and  through 
its  physicians,  nurses  or  interns  failed  to  exercise  such  a 
degree  of  care,  diligence  and  skill,  and  as  a  proximate  re¬ 
sult  of  such  failure  the  infant  plaintiff  Noel  Marshall 
suffered  the  injury  complained  of,  you  are  instructed  that 
said  defendant  hospital  is  guilty  of  negligence  and  in  that 
event  you  will  return  a  verdict  for  the  plaintiff. 

As  to  the  standard  of  care  required  by  law  of  a  physi¬ 
cian  or  surgeon,  you  are  instructed  that  when  a  person 
engages  the  services  of  a  physician  or  surgeon  it  is  the 
duty  of  that  physician  or  surgeon  to  exercise  the  ordinary 
care  and  skill  usually  exercised  by  physicians  and  sur¬ 
geons  in  good  standing  in  the  District  of  Columbia, 
1290  or  a  similar  locality,  at  the  time  of  the  treatment, 
taking  into  consideration  modern  advancement  in 
the  field  of  medicine.  The  doctor  is  not  required  to  exer¬ 
cise  any  extraordinary  skill,  or  to  be  a  man  of  extraordi¬ 
nary  intelligence,  but  he  does  undertake  to  exercise,  as 
I  have  said,  the  ordinary  care  and  skill  usually  exercised 
by  doctors  in  good  standing  in  the  District  of  Columbia, 
or  a  similar  locality,  at  the  time  of  the  treatment.  If  he 
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fails  to  do  so,  then  he  is  liable  for  any  injury  that  results 
from  his  failure  to  exercise  that  degree  of  care,  if  such 
injury  is  proximately  caused  by  such  failure,  as  I  shall 
define  the  term  proximate  cause  for  you. 

Now  in  this  case  there  is  much  testimony  by  doctors 
with  regard  to  certain  obstetrical  practices  as  they  pertain 
to  the  expectant  mother  and  the  baby  during  labor  and  at 
birth  in  the  case  of  a  premature  baby.  These  practices 
have  to  do  with  the  administration  of  hyldnone,  otherwise 
known  as  Vitamin  K,  and  use  of  some  form  of  anesthesia 
either  during  labor  or  just  prior  to  delivery,  and  the 
performance  of  a  type  of  surgery  known  as  episiotomy. 

You  are  instructed  that  you  are  to  determine  from  a 
preponderance  of  the  evidence  whether  the  degree  of  care 
and  skill  ordinarily  exercised  by  members  of  the  medical 
profession  in  the  District  of  Columbia  in  January,  1947, 
required  that  a  doctor  attending  a  mother  prior  to  birth 
and  at  birth  of  a  premature  baby,  as  in  this  case, 
1291  apply  or  make  use  of  one  or  more  of  these  prac¬ 
tices  above  mentioned. 

You  are  instructed  that  if  upon  a  consideration  of  all 
the  evidence  in  the  case  you  find  from  a  preponderance  of 
the  evidence  that  the  defendant  was  not  negligent,  then 
and  in  that  event,  your  verdict  should  be  for  the  defend¬ 
ant. 

In  this  connection  you  are  further  instructed  that  should 
you  find  the  defendant  negligent,  and  should  you  further 
find  that  said  negligence  on  the  part  of  the  defendant  was 
not  the  proximate  cause  of  the  injury  or  damaged  condi¬ 
tion  of  plaintiff  Noel  Marshall,  then  and  in  that  event, 
your  verdict  should  be  for  the  defendant. 

You  are  instructed  that  in  this  case  what  constitutes 
due  care  and  skill  is  to  be  determined  by  the  testimony  of 
physicians.  That  is  peculiarly  within  the  knowledge  of 
the  phyisicians,  and  as  to  that,  it  is  your  duty  to  follow 
the  testimony  of  the  physicians.  By  this  I  do  not  mean 
the  testimony  of  any  one  physician  alone,  but  rather  the 
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testimony  of  all  the  physicians,  and  from  such  testimony 
to  determine  what  is  the  proper  degree  of  care  and  skill 
required. 

Now  this  is  a  civil  case,  and  like  all  other  civil  cases 
the  burden  of  proof  rests  upon  the  plaintiffs  to  prove  all 
the  essential  elements  of  their  care  by  a  preponderance 
of  the  evidence.  By  a  preponderance  of  the  evidence  is 
meant  that  they  must  establish  their  case  by  the  greater 
weight  of  the  evidence.  By  this  is  meant  such  evi- 

1292  dence  as,  when  weighed  with  that  opposing  it,  has 
more  convincing  force  and  from  which  it  results 

that  the  greater  probability  of  truth  lies.  It  is  your  func¬ 
tion  as  the  jury  to  weigh  all  the  evidence  which  has  been 
introduced  in  this  case.  If  in  so  doing  you  find  that  the 
evidence  is  of  as  much  credibility  and  weight  on  one  side 
as  it  is  on  the  other,  or  if  you  think  that  the  defendant 
has  established  its  defense  by  the  greater  weight  of  the 
evidence,  then  the  defendant  must  prevail.  If  you  be¬ 
lieve  that  the  plaintiffs  have  sustained  their  burden  by  this 
greater  weight  of  the  evidence,  then  you  must  find  for 
said  plaintiffs. 

By  negligence  is  meant  the  doing  of  some  act  which  a 
reasonably  prudent  person  would  not  do,  or  the  failure 
to  do  something  which  a  reasonably  prudent  per¬ 
son  would  do,  actuated  bv  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  affairs. 
Negligence  is  the  failure  to  use  ordinary  care  in  the 
management  of  one’s  property  or  one’s  person.  It  is 
not  an  absolute  term;  it  is  a  relative  one.  The  con¬ 
duct  in  question  must  be  considered  in  the  light  of  all 
the  circumstances.  Negligence  under  one  set  of  condi¬ 
tions  might  not  be  negligence  under  another.  The  standard 
tb at  is  set  up  is  that  of  the  ordinary,  prudent  man  under 
similar  circumstances;  not  of  the  extraordinarilv  cautious 
person,  or  not  the  exceptionally  gifted  or  skilled  one.  The 
law  does  not  demand  that  standard  as  a  general 

1293  standard  of  conduct. 

Ordinary  care  which  I  have  mentioned  to  you  is 
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that  care  which  persons  of  ordinary  prudence  exercise 
in  the  management  of  their  own  affairs,  in  order  to  avoid 
injury  to  themselves  and  to  others.  The  amount  of  care 
or  caution  varies  with  the  circumstances.  It  varies  di¬ 
rectly  in  proportion  to  the  danger  known  to  be  involved 
in  a  situation. 

The  mere  fact  that  an  injury  occurs,  considered  alone, 
does  not  support  an  inference  that  some  party  was  negli¬ 
gent. 

By  the  term  “proximate  cause ”  is  meant  the  primary 
or  moving  cause  or  fault,  where  no  other  and  independent 
cause,  disconnected  therewith  and  self-operating,  intervenes 
to  produce  the  result.  For  instance,  the  proximate  cause 
of  an  injury  is  that  cause  which,  in  natural  and  continuous 
sequence,  unaccompanied  by  any  efficient,  intervening  cause, 
produces  the  injury  and  without  which  the  result  would 
not  have  occurred. 

The  burden  of  proof  is  upon  each  of  the  plaintiffs  to 
establish  the  elements  of  his  or  her  damage.  The  amount 
of  your  verdict  must  be  based  upon  the  evidence  as  to  the 
plaintiff’s  injuries  and  losses.  You  are  not  to  award  to 
the  plaintiffs  speculative  damage,  that  is,  compensation  for 
future  detriment  which,  although  possible,  is  remote,  con¬ 
jectural  or  speculative.  In  other  words,  you  are  to 
1294  base  your  verdict  as  to  future  losses,  if  you  reach 
such  a  verdict,  not  upon  conjecture  or  speculation 
but  only  as  a  preponderance  of  the  evidence  shows  that 
there  is  a  reasonable  certainty  that  there  will  probably  be 
future  damage  or  suffering  resulting  from  the  original 
injury.  Absolute  certainty  of  prospective  continuation  of 
injury  or  loss  need  not  necessarily  be  established.  It  is 
sufficient  if  the  probability  of  that  damage  occurring  is 
reasonably  certain,  in  which  event  allowance  should  be 
made  therefor. 

In  the  present  action  certain  testimony  has  been  read 
to  you  by  way  of  deposition.  You  are  instructed  that  this 
testimony  is  entitled  to  the  same  consideration,  the  same 
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rebuttable  presumption  that  the  witness  speaks  the  truth, 
and  the  same  judgment  on  your  part  with  reference  to  its 
weight,  as  is  the  testimony  of  witnesses  who  have  con¬ 
fronted  you  on  the  witness  stand,  and  you  are  not  to  dis¬ 
count  it  merely  because  it  comes  to  vou  in  the  form  of  a 
#  * 

deposition. 

Certain  witnesses  have  testified  in  the  trial  of  this  case 
as  expert  witnesses. 

A  person  who  by  education,  study  and  experience  ha3 
become  an  expert  in  any  art,  science  or  profession,  and  who 
is  called  as  a  witness,  may  give  his  opinion  as  to  any 
such  matter  in  which  he  is  versed  and  which  is  material 
to  the  case.  You  should  consider  such  expert  opinion  and 
should  weigh  the  reasons,  if  any,  given  for  it.  You 
1295  are  not  bound,  however,  by  such  an  opinion.  Give 
it  the  weight  to  which  you  deem  it  entitled,  whether 
that  be  great  or  slight,  and  you  may  reject  it,  if  in  your 
judgment  the  reasons  given  for  it  are  unsound,  and  you 
are  further  instructed  that  if  any  conflict  in  the  expert 
testimony  exists,  it  is  your  duty  to  reconcile  the  testimony, 
if  you  can,  but  if  you  cannot  do  so,  then  you  have  a  right 
to  believe  the  witnesses  whom  you  deem  most  worthy  of 
credit  and  disbelieve  those  least  worthy  of  credit,  and  in 
weighing  the  testimony  of  the  experts,  as  all  other  testi¬ 
mony,  it  is  proper  for  you  to  take  into  consideration 
all  the  surrounding  circumstances  of  the  witnesses,  their 
interest  in  the  result  of  the  action,  if  any,  and  their  oppor¬ 
tunities  of  knowing  the  truth  of  the  matter  about  which 
they  testify  as  experts,  and  their  willingness  to  expound 
fairly  in  reference  to  their  expert  knowledge. 

If  your  verdict  is  for  the  plaintiffs,  the  amount  of  the 
respective  verdicts  for  the  respective  plaintiffs  is  left  to 
your  sound  discretion  but,  in  that  event,  your  award  must 
be  just  and  reasonable,  and  must  be  based  upon  the  evi¬ 
dence  introduced.  It  means  that  your  judgment  may  not 
be  arbitrary  or  fanciful,  but  must  have  evidence  behind  it. 
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If  you  find  from  the  evidence  that  the  infant  plaintiff 
Noel  Marshall  is  entitled  to  recover  from  the  defendant, 
it  then  becomes  your  duty  to  award  reasonable  damages 
for  the  injuries  which  you  may  find  from  the  evi- 

1296  dence  this  plaintiff  has  suffered.  In  fixing  the 
amount  of  damages  you  are  instructed  that  this 

plaintiff  is  entitled  to  fair  and  reasonable  compensation 
for  all  physical  injuries  and  shock  that  may  be  shown  by 
the  evidence  to  have  been  sustained  by  her;  and  for  the 
pain,  suffering  in  mind  and  body,  mental  anguish,  if  any, 
and  for  the  probable  effect  upon  the  future  of  her  health. 
You  are  further  instructed  that  in  the  event  of  a  finding 
by  you  in  favor  of  Noel  Marshall  she  is  entitled  to  com¬ 
pensation  for  any  loss  which  she  may  sustain  in  her  abil¬ 
ity  to  earn  her  living  and  for  any  humiliation  which  may 
follow  as  a  proximate  cause  of  her  injuries  and  for  any 
impairment  in  her  ability  to  participate  in  the  ordinary 
affairs  of  daily  life. 

You  will  exclude  from  your  consideration  of  damages 
to  Noel  Marshall  any  element  of  loss  or  impairment  or 
her  earnings  during  her  minority  and  prior  to  attaining 
the  age  of  21  years. 

You  are  also  instructed  that  if  you  find  from  the  evi¬ 
dence  that  the  plaintiff  George  C.  Marshall  is  entitled  to 
recover  from  the  defendant,  it  becomes  your  duty  to  award 
reasonable  damages  for  the  losses  and  expenses  already 
incurred  by  him  in  the  care  of  the  child,  and  for  any  ex¬ 
penses  which  you  find  it  to  be  reasonably  certain  will  be 
incurred  by  him  in  the  future. 

In  addition  you  will  consider  as  an  element  of  the 

1297  award  of  damages  to  George  C.  Marshall,  if  you 
determine  such  an  award  should  be  made,  the  rea¬ 
sonable  value  in  compensation  for  the  loss  of  the  services 
of  Noel  Marshall,  if  any,  during  her  minority  and  until 
she  arrives  at  the  age  of  21  years.  In  arriving  at  this 
latter  sum  you  will  deduct  the  reasonable  value  of  ordi¬ 
nary  maintenance  of  said  Noel  Marshall  which  George 
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Marshall,  as  her  father,  would  reasonably  incur  during 
her  minority. 

You  are  instructed  that  in  the  event  that  you  lind  a  ver¬ 
dict  in  favor  of  the  plaintiffs  you  are  to  lind  for  each  plain¬ 
tiff  separately,  that  is  as  to  each  plaintiff  you  will  return 
a  separate  award. 

In  the  event  that  vou  find  for  the  defendant  vour  ver- 

*  i 

diet  will  simply  be  for  the  defendant. 

You  are  instructed  that  if  the  Court  has  said  or  done 
anything  which  has  suggested  to  you  that  it  is  inclined 
to  favor  the  claims  or  position  of  any  of  the  parties  to 
this  law  suit,  you  will  not  permit  yourselves  to  be  in¬ 
fluenced  by  any  such  suggestion. 

T  have  not  expressed,  nor  intended  to  express,  nor  have 
I  intimated  nor  intended  to  intimate,  any  opinion  as  to 
what  witnesses  are,  or  are  not,  worthy  of  credence;  what 
facts  are,  or  are  not,  established;  or  what  inferences  should 
be  drawn  from  the  evidence  adduced.  If  any  expression 
of  mine  has  seemed  to  indicate  an  opinion  relating 
1208  to  any  of  these  matters,  I  instruct  you  to  disregard  it. 

If,  in  these  instructions,  any  rule,  direction  or 
idea  be  stated  in  varying  ways,  no  emphasis  thereon  is 
intended  by  me,  and  none  must  be  inferred  by  you.  For 
that  reason,  you  are  not  to  single  out  any  certain  sen¬ 
tence,  or  any  individual  point  or  instruction,  and  ignore 
the  others,  but  you  are  to  consider  all  the  instructions  as 
a  whole,  and  to  regard  each  in  the  light  of  all  the  others. 

Upon  retiring  to  the  jury  room  you  will  select  one  of 
your  number  to  act  as  foreman,  who  will  preside  over  your 
deliberations.  You  should  approach  the  issues  of  this  case 
as  men  and  women  of  affairs,  in  the  manner  in  which  vou 
would  approach  any  important  matter  that  you  have  occa¬ 
sion  to  determine  in  the  course  of  your  everyday  business. 
Consider  it  in  the  jury  room  deliberately  and  carefully, 
in  the  light  of  the  instructions  which  I  have  given  you, 
and  use  the  same  common  sense  and  same  intelligence  that 


465 

you  would  employ  in  determining  any  important  matter 
that  you  have  to  decide  in  the  course  of  your  own  affairs. 

As  of  course  you  are  aware,  your  verdicts  must  be 
reached  bv  unanimous  vote. 

*  *  *  * 

127S  THE  COURT:  I  think  that  shows  your  standing 
on  the  instructions. 

MR.  KEANE:  The  plaintiff  takes  exception  and  says 
that  is  contrary  to  Rule  50  of  the  Federal  Rules. 
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BRIEF  FOR  APPELLANTS 


I 

Jurisdictional  Statement 

The  Appellants  who  were  plaintiffs  below  filed  a  com¬ 
plaint  in  the  District  Court  to  recover  damages  for  in¬ 
juries  sustained  at  birth  bv  Noel  F.  Marshall,  Infant,  as 
a  result  of  acts  of  malpractice.  The  female  plaintiff  was 
represented  by  her  father,  George  C.  Marshall,  as  a  next 
friend,  while  the  father,  individually,  joined  in  the  com¬ 
plaint  to  enforce  recovery  of  consequential  damages.  As 
defendants,  the  plaintiffs  impleaded  Dr.  Roger  O’Donnell, 
Jr.,  a  private  obstetrician,  together  with  the  Garfield 
Memorial  Hospital,  a  body  corporate,  in  which  hospital 
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the  infant  plaintiff  was  horn.  To  the  complaint,  respon¬ 
sive  pleadings  were  filed  by  the  several  defendants  deny¬ 
ing  legal  liability.  Issues  were  duly  joined  for  trial  be¬ 
fore  a  common  law  jury  which  proceedings  came  on  for 
hearing  in  the  District  Court  on  June  15,  1950.  Upon 
completion  of  the  Appellants’  case  in  chief,  defendants 
below  submitted  to  the  trial  judge  a  motion  for  a  directed 
verdict  which  was  granted  as  to  the  private  obstetrician, 
Dr.  Roger  O’Donnell,  Jr.,  Appellee.  Judgment  for  the 
Appellee  was  entered  June  26,  1950  (App.  10).  Thence¬ 
forth,  the  trial  of  the  civil  action  continued  against  the 
Garfield  Memorial  Hospital,  resulting  in  a  verdict  of  the 
jury  which  awarded  to  the  plaintiffs  below  the  sum  of 
Fifty-Seven  Thousand  Dollars  ($57,000)  upon  which  a 
judgment  was  duly  entered  under  date  June  30,  1950 
(App.  26).  On  July  24,  1950,  a  notice  of  appeal  was  filed 
by  Noel  F.  Marshall,  Infant,  et  al,  to  review  the  action 
of  the  District  Court  in  directing  a  verdict  in  favor  of 
Dr.  Roger  O’Donnell,  Jr.  After  appropriate  enlarge¬ 
ments  of  filing  time,  the  preliminary  transcript  of  record 
on  appeal  was  docketed  on  October  17,  1950,  while  the 
complete  transcript  of  record  was  filed  herein  on  January 
16,  1951.  The  District  Court  had  jurisdiction  of  this  ac¬ 
tion  by  virtue  of  the  provisions  of  Section  11-306,  District 
of  Columbia  Code  (1940  Ed.).  Jurisdiction  of  this  Court 
for  appellate  review  is  based  upon  Section  1291,  Title  28, 
United  States  Code.  No  opinion  was  filed  by  the  United 
States  District  Court  for  the  District  of  Columbia. 

Note:  The  Garfield  Memorial  Hospital  on  April 
6,  1951,  docketed  its  appeal  from  the  judgment  en¬ 
tered  on  the  jury’s  verdict.  On  April  23,  1951,  the 
hospital’s  appeal  No.  10,984  was  consolidated  here¬ 
with  for  the  purpose  of  filing  comprehensive  appen¬ 
dices  and  for  final  hearing. 
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II 

Statement  of  the  Case 

The  following  facts  were  established  by  Appellants  in 
their  case  in  chief:  Prior  to  January  1,  1947,  Mr.  and 
Mrs.  George  C.  Marshall,  in  expectation  of  the  arrival 
of  an  additional  member  of  their  family,  retained  the 
services  of  Howard  P.  Parker,  M.  D.,  a  private  obstetri¬ 
cian,  to  care  for  Mrs.  Marshall  during  her  pregnancy.  At 
11:00  o’clock  P.M.  on  January  6,  1947,  during  the  seventh 
month  of  pregnancy,  the  membranes  of  her  uterus  rup¬ 
tured,  creating  a  physical  situation  by  which  an  expectant 
mother  might  deliver  a  premature  infant  without  ordi¬ 
nary  warning.  Because  of  these  things,  Dr.  Parker  rushed 
the  expectant  mother  to  Garfield  Memorial  Hospital,  ad¬ 
mitting  her  at  1:00  o’clock  A.M.,  January  7,  1947.  The 
entry  on  the  hospital  records  at  the  time  of  the  patient’s 
admission  stated: 

“Patient  admitted  to  ward  walking.  Membranes 
ruptured.  Few  small  contractions.  Dr.  Parker  in. 
Hykinone  ampoule  one  4  milligrams.  .  .  .  Repeat  in 
4  hours.  Seconal,  grains  l-1/^.  ...  If  pains  start 
call  Hodges.  .  .  .”  (App.  47). 

During  the  period  from  January  7,  1947,  to  January  23, 
1947,  daily  quantities  of  demerol  were  administered  to 
the  expectant  mother  to  prevent  the  start  of  labor,  thus 
delaying  the  birth  of  the  infant.  Constant  obstetrical 
observation  was  essential  because  of  the  unpredictable 
nature  of  the  birth.  If  true  labor  once  commenced,  it 
could  not  be  denied  while,  if  it  did  start,  the  premature 
infant  might  spring  from  the  birth  canal  in  the  shortest 
space  of  critical  time.  Dr.  Parker  visited  the  expectant 
mother  each  day  until  January  15,  1947,  when  he  left  for 
a  Florida  vacation,  leaving  Mrs.  Marshall  in  the  care  of 
his  associate,  Roger  O’Donnell,  Jr.,  the  Appellee,  who 
undertook  as  an  obstetrical  specialist  to  discharge  the 
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legal  duty  previously  assumed  by  Howard  P.  Parker, 
M.  D.  Thereafter,  Dr.  O’Donnell  visited  the  patient  at 
least  once  a  day  until  the  happening  of  the  following 
events : 

On  January  23,  1947,  the  expectant  mother  began  to 
experience  regular  labor  pains  which,  at  2 :00  o’clock 
P.M.,  measured  5  to  8  minutes  apart.  These  contractions 
of  the  uterus  grew  progressively  harder  and  more  fre¬ 
quent  until  finally  at  10:15  o’clock  P.M.  the  mother’s 
labor  consisted  of  continuous,  wave-like  convulsions  wdiich 
did  not  relent  until  11:10  o’clock  P.M.  when  the  prema¬ 
ture  infant’s  head  became  visible  at  the  outlet  of  the 
birth  canal  while  the  mother  was  still  in  the  maternity 
ward  without  obstetrical  aid.  “Get  Dr.  O’Donnell  and 
do  something  for  me”,  Mrs.  Marshall  cried  (App.  52). 
The  ward  nurse,  alarmed  by  the  sight  of  the  infant’s 
head  on  the  perineum,  rushed  Mrs.  Marshall  down  the  cor¬ 
ridor  to  the  delivery  room,  but  before  the  mother  could 
come  to  rest  firmly  on  the  delivery  table,  the  infant  “shot 
out  more  than  her  own  length  on  the  delivery  table”  (App. 
59).  A  private  physician  who  was  walking  by  the  deliv¬ 
ery  quarters  was  requisitioned  to  perform  after-birth 
procedures  while  Dr.  O’Donnell,  who  was  called  after 
birth  by  one  of  the  delivery  room  aides,  arrived  at  about 
11:40  o’clock  P.M.  Dr.  O’Donnell  failed  to  inquire  as  to 
the  way  in  which  the  baby  was  born — “The  baby  had 
been  born;  why  should  I  inquire  what  happened?”  (App. 
384).  The  hospital  records  disclosed  that  the  expectant 
mother  had  not  been  administered  Hykinone  (Vitamin  K) 
prior  to  the  delivery,  although  on  the  previous  day  Dr. 
O’Donnell  had  ordered  the  mother  to  be  prepared  for 
delivery.  (See  Plaintiffs’  Exhibits  Nos.  1  and  1A,  Gar¬ 
field  Hospital  Records,  Treatment  and  Physician’s  Rec¬ 
ord,  January  22,  1947,  entry).  In  addition,  these  records 
disclosed  that  Dr.  O’Donnell  failed  to  administer  Hyki¬ 
none  (Vitamin  K)  to  the  infant  at  the  time  of  the  birth 
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or  shortly  thereafter,  or  to  conduct  any  tests  whatsoever 
to  determine  if  the  unsnpervised  delivery  of  the  prema¬ 
ture  infant  had  damaged  her  soft  skull.  Moreover,  the 
private  physician,  Appellee  here,  failed  to  advise  Dr. 
Weldon  A.  Price,  the  pediatrician  who  had  been  pre¬ 
viously  retained  by  the  parents  for  the  care  of  the  newly 
born  child,  that  the  infant  had  experienced  a  birth  with¬ 
out  obstetrical  supervision.  As  a  result,  the  pediatrician 
did  not  care  for  the  infant  until  many  hours  later — too 
late  to  administer  an  effective  dosage  of  Hyldnone  (Vita¬ 
min  K),  although  the  pediatrician  did  attempt  an  admin¬ 
istration  of  this  highly  effective  drug  at  noon  the  follow¬ 
ing  day  (App.  97) : 

“Q.  If  it  had  been  noon,  January  24,  1947,  in  the 
same  quantity  and  dosage,  would  it  (Hyldnone)  in 
your  opinion  have  been  effective?  A.  No.”  (App. 
258). 

The  physical  injuries  sustained  by  Noel  F.  Marshall 
as  a  result  of  the  denial  of  every  kind  of  prenatal  and 
neonatal  obstetrical  care  and  treatment  are  described  in 
the  Counter  Statement  of  the  Case  contained  in  the  Brief 
for  Appellees  filed  in  Garfield  Memorial  Hospital  v.  Noel 
F.  Marshall ,  Infant,  et  al.  No.  10,984.  It  would  seem 
useless  to  restate  these  facts  here  because  of  the  consoli¬ 
dation  of  these  appeals  ordered  by  this  Court.  It  would 
further  appear  that  the  matter  of  the  causal  effect  of  the 
alleged  acts  of  malpractice  has  been  fully  argued  in  the 
briefs  filed  in  appeal  No.  10,984  and  should  not  be  re¬ 
stated  in  this  part  of  the  consolidated  appeal. 

The  Nurses  Notes  of  the  hospital  records  (See  Plain¬ 
tiffs’  Exhibits  Nos.  1  and  1A)  read  as  follows  for  Janu¬ 
ary  23,  1947 : 

“2-3  (P.M.)  Contractions  ...  5-8  minutes  expiring 
30  seconds  for  about  the  past  hour. 

4-5  (P.M.)  Contractions  ...  3-4  minutes  very  mild. 
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5:30-7  (P.M.)  Contractions  ...  3-5  minutes  fairly 
hard. 

7:30  (P.M.)  Rectal  by  Dr.  Irani. 

S:00  (P.M.)  Still  having  contractions  beginning  to 
become  uncomfortable — Dr.  Irani  in. 

8:30  (P.M.)  Seconal  and  demerol  given  as  or¬ 
dered.  Prepared  for  sleep. 

10:00  (P.M.)  Contractions  2-4  minutes  expiring 
45-60  seconds.  Pairlv  hard. 

11:00  (P.M.)  Bloody  show  present. 

11:10  (P.M.)  Demerol  100  mgm  given.  Ready  to 
deliver.  To  Willard.  .  .  ”. 

From  the  hospital  records,  it  appeared  that  Dr.  Irani,  a 
staff  member  of  the  hospital,  visited  the  expectant  mother 
around  8:00  o’clock  P.M.  on  the  day  of  birth.  On  this 
occasion,  he  merely  felt  the  contractions,  saying  that 
there  was  4 ‘nothing  to  worry  about”  (App.  51).  While 
completing  this  last  visit  Dr.  Irani  telephoned  Dr.  O’Don¬ 
nell  to  deliver  a  report  of  the  patient’s  condition,  presum¬ 
ably  the  conditions  which  were  observed  by  Dr.  Irani  at 
his  7:30  o’clock  P.M.  visit,  as  w^ell  as  his  8:00  o’clock 
P.M.  visit.  After  telephoning  this  report  in  to  Dr.  O’Don¬ 
nell,  the  hospital  physician  stated:  “I  am  in  touch  with 
Dr.  O’Donnell  and  he  says  we  will  save  that  baby  for 
another  week  or  ten  days”  (App.  209).  Even  before  Dr. 
O’Donnell  visited  in  the  morning  of  January  23,  1947 
(App.  83),  certain  physical  changes  had  already  taken 
place  in  the  expectant  mother’s  mechanism  of  delivery. 
The  cervix  was  thick,  firm  and  closed  on  January  21, 
while  on  January  22  it  was  soft  and  thin.  (See  Progress 
Record,  Plaintiffs’  Exhibits  Nos.  1  and  1A).  These 
changes  prompted  the  Appellee  to  order  on  January  22, 
that  Mrs.  Marshall  be  prepared  for  delivery  (See  App. 
12  for  procedures  on  preparing  mother  for  delivery).  In 
the  entry  made  by  Dr.  O’Donnell  on  the  Summary  Sheet 
(App.  99,  100)  after  the  infant’s  birth,  he  conceded  that 
labor  had  commenced  as  early  as  2:00  o’clock  P.M.  Thus, 
labor  had  proceeded  for  over  nine  and  one-half  hours 
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without  the  private  physician’s  appearance  to  care  for 
the  patient.  Upon  submission  in  hypothetical  form  of 
the  sequence  of  the  mother’s  labor  pains  beginning  at 
2:00  o’clock  P.M.  on  January  23,  1947,  a  nationally 
known  authority  on  obstetrics  testified  as  follows  (App. 
250,  et  seq.) : 

“Q.  Doctor,  I  ask  you  wdien  would  you  say  that 
ordinary  obstetrical  treatment  would  be  required  in 
order  to  avoid  possible  damage  to  the  infant  by  the 
mechanics  of  labor  or  other  traumatic  injury? 

A.  She  should  be  seen  by  her  doctor  at  the  onset  of 
labor  or  shortly  thereafter,  and  hourly  throughout 
the  duration  of  labor  .  .  .  record  the  fetal  heart, 
and  the  patient’s  blood  pressure,  and  determine  the 
station  of  the  baby’s  head,  its  position  and  the  dila¬ 
tation  of  the  cervix  by  rectal  examination.  On  sub¬ 
sequent  visits  the  progress  of  labor  would  be  fol¬ 
lowed  by  rectal  examination  and  recording  of  the 
fetal  heart.  .  . 

Q.  (Following  hypothesis).  .  .  Assuming  these  facts, 
can  you  state  whether  or  not  if  these  facts  are  true, 
that  there  was  anything  in  the  manner  of  hospital 
and  medical  attention  or  the  lack  of  treatment  that 
would  not  be  in  conformity  with  the  practice  of 
ordinary,  skillful  obstetrics  and  hospital  obstetrical 
procedure  by  physicians  and  institutions  practicing  in 
Baltimore  and  Washington  and  comparable  urban 
areas  in  the  United  States? 

A.  Yes. 

Q.  What,  in  your  opinion,  Doctor,  would  have  con¬ 
stituted  proper  obstetrical  care  and  treatment.  .  .  .? 
A.  Proper  supervision  of  labor  and  delivery  by  a 
physician.  The  administration  of  Vitamin  K  to  the 
mother  during  her  labor.  The  omission  of  sedative 
drugs  and  demerol  during  labor.  The  performance 
of  episiotomy  and  control  of  the  head  at  delivery  and 
probably  the  administration  of  some  form  of  block 
anesthesia  (App.  253).” 

Nurses  Joyce  Aderhold,  Margaret  H.  Johnson,  Anna 
H.  Sublett,  and  Bernice  E.  Krause  were  called  to  testify, 
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as  were  Doctors  Radford  Brown,  Robert  H.  Barter,  Wel¬ 
don  A.  Price  and  Vasilios  S.  Lambros  called  by  the  plain¬ 
tiffs  to  describe  the  happening  of  the  above  events  and  to 
furnish  the  medical  testimony  connecting  the  lack  of  med¬ 
ical  care  with  the  intracranial  hemorrhage  which  was 
sustained  at  birth  by  Noel  F.  Marshall.  Thereupon,  the 
plaintiffs  rested  their  case  (App.  2S9).  A  motion  for  a 
directed  verdict  was  made  by  Dr.  Roger  O’Donnell,  Jr., 
which  was  granted  by  the  District  Court  on  the  grounds 
that  there  was  insufficient  evidence  to  permit  the  jury 
to  conclude  that  there  was  a  failure  on  the  part  of  the 
Appellee  to  exercise  due  care  and  skill  as  an  obstetrical 
physician  (App.  291).  Thereafter,  the  trial  below  pro¬ 
ceeded  against  the  remaining  defendant,  the  Garfield  Me¬ 
morial  Hospital,  a  private  corporation,  resulting  in  a 
verdict  against  the  hospital  (App.  26). 

Ill 

Statement  of  the  Points 

The  District  Court  by  granting  the  motion  for  a  di¬ 
rected  verdict  at  the  close  of  the  Appellants’  case  in 
chief,  erred  in  holding  that  the  tendered  proofs,  together 
with  the  inferences  reasonably  deductible  therefrom,  did 
not  establish  prima  facie  negligence  of  the  Appellee  under 
existing  rules  of  law. 


IV 

Summary  of  Argument 

1.  The  Appellants’  proofs  constituted  a  prima  facie 
case  of  negligence  against  the  private  physician,  placing 
upon  him  the  burden  of  proceeding  with  evidence  to 
establish  an  excuse  for  his  failure  to  attend  the  expectant 
mother  during  the  delivery  of  the  infant.  Construing  the 
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evidence  most  favorably  to  the  plaintiffs  with  all  reason¬ 
able  inferences  deductible  therefrom,  it  is  clear  that  rea¬ 
sonable  men  might  well  differ  on  the  question  of  whether 
the  Appellee  exercised  due  care  in  failing  to  probe  into 
the  physical  condition  of  the  expectant  mother  on  the 
evening  of  January  23,  1947 ;  particularly,  when  the  hos¬ 
pital  records  disclosed  a  condition  of  active  labor  exist¬ 
ing  for  several  previous  hours.  Moreover,  a  presump¬ 
tion  of  negligence  arises  where  a  physician  fails  to  attend 
after  having  previously  undertaken  the  legal  duty  to 
skillfully  care  for  a  patient.  The  expert  medical  testi¬ 
mony  offered  by  the  plaintiffs  clearly  established  that  a 
private  physician  should  be  in  constant  attendance  of  an 
expectant  mother  after  the  start  of  labor.  The  records 
of  the  hospital  demonstrate  that  labor  started  at  2:00 
o’clock  P.M.  on  January  23,  1947,  and  continued  on  until 
11:20  o’clock  P.M.,  during  which  time  the  Appellee  failed 
to  appear  at  the  hospital,  but  carelessly  contented  himself 
with  the  complete  delegation  of  his  undertaking  to  the 
resident  physician.  Reasonable  men  might  well  differ  upon 
the  extent  of  reliance  which  the  obstetrical  specialist 
should  have  placed  upon  the  report  made  by  Dr.  Irani 
to  the  Appellee  between  8 rOO  o’clock  P.M.  and  9:00  o’clock 
P.M.  on  January  23,  1947,  without  the  doctor’s  requesting 
the  entire  sequence  of  the  contractions.  A  careful,  skillful 
specialist  would  have  made  further  inquiry  into  the  pa¬ 
tient’s  labor  and  during  the  night  would  have  sought  addi¬ 
tional  medical  data,  particularly  from  the  attending  nurses 
during  the  latter  part  of  the  evening.  Any  exploratory 
inquiry  made  after  9:00  o’clock  P.M.  would  have  indicated 
the  urgent  need  of  the  private  physician. 


10 


V 

ARGUMENT 

I. 

A  defendant's  motion  at  the  close  of  a  plain  tiff ’s  case 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant 
is  in  effect  a  demurrer  to  the  evidence.  It  admits  tiie 
truth  of  ail  relevant  evidence  offered  by  the  plaintiffs, 
together  with  such  deductions  and  inferences  as  may  be 
reasonably  drawn  therefrom.  Flannery  v.  Maine  lied 
Granite  Company,  3  App.  D.  C.  395;  Gunning  v.  Cooley, 
30  Fed.  (2)  467,  58  App.  D.  C.  304,  affirmed  281  U.  S. 
90,  50  S.  Ct.  231,  74  L.  Ed.  720.  The  trial  judge  in  dis¬ 
posing  of  the  motion  assumes  that  the  opposing  party’s 
evidence  proves  all  that  it  may  reasonably  be  found  suf¬ 
ficient  to  establish.  Moreover,  a  motion  for  a  peremptory 
instruction  admits  every  conclusion  which  a  jury  might 
fairly  derive  from  plaintiffs’  proofs.  Merrick  v.  Gid- 
dings,  1  Mackey  (12  D.  C.)  394.  In  addition,  all  proofs 
are  construed  in  favor  of  the  party  against  whom  such 
peremptory  action  is  measured  while  all  doubts  are  re¬ 
solved  in  favor  of  a  trial  by  jury.  Adams  v.  Washington 
&  G.  R.  Co.,  9  App.  D.  C.  26;  Schicartzman  v.  Lloyd,  S2 
Fed.  (2)  822,  65  App.  D.  C.  216.  It  is  not  a  question 
whether  the  plaintiffs’  case  is  strong  or  weak,  but  whether 
there  exists  probative  facts  upon  which  a  verdict  might 
find  support.  In  a  demurrer  to  the  evidence  at  the  con¬ 
clusion  of  the  plaintiffs’  case,  rather  than  at  the  conclu¬ 
sion  of  the  entire  case,  the  basic  test  would  seem  to  be 
substantially  the  same,  except  in  such  instances  where 
pivotal  testimony  is  introduced  of  a  character  which  ad¬ 
mits  of  further  explanation  by  the  defendant.  Under  these 
conditions,  the  absence  of  explanation  necessarily  clothes 
the  pivotal  evidence  with  a  higher  degree  of  probative 
value.  It  should  prohibit  the  direction  of  the  verdict  in 
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most  instances.  In  all  such  cases,  great  caution  must  be 
exercised.  Bonbrest  v.  Lewis ,  54  A.  (2)  751  (Mun.  Ct. 
App.  D.  C.).  Compare  a  somewhat  analogous  rule  in 
Pandler  v.  Pandler,  185  Fed.  (2)  901  (CCA-5).  Indeed, 
in  the  present  appeal,  there  are  several  instances  of  such 
pivotal  testimony  which  properly  fall  into  the  category 
which  demands  Appellee’s  explanation.  On  this  basis 
alone,  the  motion  to  direct  a  verdict  for  the  defendant 
seems  to  have  been  improvidently  granted  by  the  trial 
judge.  Although  the  factual  basis  of  plaintiffs’  grievance 
against  the  defendant  below  was  sufficient  in  itself,  still 
the  want  of  an  explanation  by  Appellee  further  fortified 
this  otherwise  sound  position.  Particularly  was  this  true 
with  the  plaintiffs  entitled  to  the  benefits  of  the  rule  an¬ 
nounced  in  Christie  v.  Callahan ,  124  Fed.  (2)  825,  75  U.  S. 
App.  D.  C.  133,  viz.:  “.  .  .  What  therefore  might  be  slight 
evidence  when  there  is  no  such  advantage  as  in  ordinary 
negligence  cases,  takes  on  greater  weight  in  malpractice 
suits  .  . .”. 

In  reference  to  the  facts  established  at  the  trial  in  the 
District  Court,  we  first  strive  to  demonstrate  that  plain¬ 
tiffs’  case  in  chief  actually  contained  specific  proofs  from 
which  reasonable  men  could  fairly  infer  that  the  Appellee 
fell  below  the  standard  of  due  care  applicable  to  obstetrical 
specialists  in  this  locality.  Doubtless,  if  such  proofs  ex¬ 
isted,  the  strength  or  weakness  of  the  inferences  to  be 
drawn  therefrom  was  for  the  jury  and  not  for  the  court. 
Tf  the  views  of  reasonable  men  might  differ  on  the  ques¬ 
tion  of  a  medical  specialist’s  lack  of  care,  skill  or  caution, 
bv  much  the  stronger  argument,  this  issue  must  be  re¬ 
solved  bv  a  jury.  Pessaano  v.  Euclid  Investment  Cnm- 
vamt.  112  Fed.  (2)  577.  72  Ann.  D.  C.  141:  Ch.ristie  v. 
Cnllalnam.  124  Fed.  (2)  825.  75  TT  R.  Ann.  D.  C.  133.  supra: 
'Winstead  v.  TTildenhrnmd.  159  Fed.  (21  25.  81  TT.  S.  Ann. 
D.  C.  3(18:  Crist  v.  White .  66  Fed.  (21  795,  62  A rm.  D.  C. 
269.  From  these  proofs  we  find  that  the  expectant  mother 
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was  in  true  labor  for  a  period  of  some  nine  and  one-half 
hours  without  Dr.  0 ’Donnell's  putting  in  an  appearance 
at  the  hospital  or  even  initiating  a  telephone  call  to  Ward 
“0”  of  Garfield  Hospital  to  inquire  of  her  physical  wel¬ 
fare,  although  on  the  previous  day  he  had  been  sufficiently 
alarmed  by  regularity  of  the  contractions  together  with 
the  thinning  of  the  cervix  to  order  the  patient  “prepped” 
for  delivery.  Where  was  Dr.  O’Donnell  from  2:00  o’clock 
P.M.  until  some  20  minutes  after  the  birth  of  the  female 
plaintiff  at  11:20  o’clock  P.M.?  Surely,  he  realized  that 
this  was  not  an  ordinary  birth,  but  one  demanding  the 
highest  degree  of  attention  and  skill.  Negligence  is  a 
relative  term.  In  the  care  of  a  rare  jewel,  a  custodian 
is  required  to  exercise  a  much  greater  degree  of  circum¬ 
spection  than  if  the  custodial  subject  were  one  of  modest 
value.  So,  also,  in  the  delivery  of  a  human  life,  particu¬ 
larly  a  premature  infant  delivery  which  is  fraught  with 
uncertainty,  the  circumspection  of  the  obstetrical  special¬ 
ist  may  very  well  be  such  as  to  require  the  constant  ob¬ 
servation  by  a  physician.  Cornell  v.  TJ.S.F.&G.  Company, 

. La . ,  S  So.  (2)  362.  In  such  instances,  a  jury  could 

infer  negligence  merely  from  the  unexplained  absence  of 
the  Appellee  during  the  entire  nine  and  one-half  hours  of 
labor.  Carter  v.  Howard,  160  Or.  507,  86  P.  (2)  451;  Bon¬ 
ner  v.  Conklin,  62  Fed.  (2)  875,  61  App.  D.  C.  336.  In  a 
case  considered  theoretically  comparable,  this  Court  in 
Grubb  v.  Groover .  67  Fed.  (2)  511,  78  App.  D.  C.  43,  stated 
the  proposition  as  follows: 

“In  our  opinion,  evidence  that  an  x-ray  practitioner 
administered  x-ray  treatment  to  a  patient  without  re¬ 
maining  in  the  room  or  within  hearing,  which  treat¬ 
ment  resulted  in  a  burn,  as  here,  warrants  a  finding 
of  negligence,  unless  satisfactorily  explained  .  . 

Aside  from  a  single  telephone  conference  with  the  resi¬ 
dent  physician  at  the  hospital  at  8:00  o’clock  P.M.  on  the 
evening  of  the  female  plaintiff’s  birth,  the  private  physi- 
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cian  (Appellee  here)  was  completely  out  of  contact  with 
the  patient  for  the  entire  twelve  hour  period  preceding 
birth.  The  trial  judge  was  of  the  opinion  that  Appellee 
was  justified  in  relying  upon  this  8:00  o’clock  telephone 
message  which  informed  him  that  the  expectant  mother 
was  having  mild  contractions  (App.  290).  In  fact,  the 
crux  of  the  trial  judge’s  holding  that  Dr.  O’Donnell  exer¬ 
cised  adequate  circumspection  was  buttressed  to  this  single 
particle  of  second-hand  testimony,  namely,  a  fragmentary 
bit  of  telephonic  talk  which  was  otherwise  unexplained  by 
the  participants  ( Bonbrest  v.  Lewis,  supra).  Appellants 
confidently  urge  that  the  trial  judge  placed  not  alone  too 
great  a  significance  on  this  isolated  conversation  but,  more¬ 
over,  the  trial  judge  clearly  misconceived  its  inferential 
effect  on  the  issue  of  due  care.  It  is  felt  that  this  tele¬ 
phonic  message  is  more  indicative  of  the  private  physician’s 
lack  of  due  care  rather  than  the  contrary.  Following  the 
course  of  this  reasoning,  it  should  be  observed  that  the 
entire  text  of  this  conversation  was  not  heard,  nor  testi¬ 
fied  to.  Only  parts  were  available  for  evaluation.  It  is 
clear,  however,  that  in  one  part  of  the  conversation  Dr. 
O’Donnell  replied  to  Dr.  Irani  that  he  could  save  the  baby 
“for  another  week  or  ten  days”.  This  seems  to  demon¬ 
strate  that  Dr.  O’Donnell,  rather  than  Dr.  Irani,  evalu¬ 
ated  the  physical  condition  of  the  expectant  mother  on 
this  particular  occasion.  Even  though  the  word  “mild” 
was  heard  by  one  of  the  witnesses,  there  was  nothing  to 
indicate  the  precise  context  in  which  the  word  was  ut¬ 
tered.  If  Dr.  Irani  were  reviewing  the  history  of  labor 
as  contained  in  the  Nurses  Notes  for  the  period  from 
2:00  o’clock  P.M.  to  8:00  o’clock  P.M.,  these  “mild  con¬ 
tractions”  could  have  had  reference  to  the  condition  of 
the  patient  between  4:00  and  5:00  o’clock  P.M.  At  the 
time  of  Dr.  Irani’s  message  to  the  Appellee,  the  patient’s 
contractions  were  “3-5  minutes  fairly  hard”.  Needless 
to  say,  the  Nurses  Notes  which  disclosed  the  entire  prog¬ 
ress  of  the  labor  definitely  told  a  story  which,  if  known  to 


14 


Dr.  0  ’Donnell,  would  have  indicated  to  him  that  labor  had 
commenced — a  condition  which  could  not  be  stopped  by 
anyone.  That  it  was  true  labor  cannot  be  gainsaid  for 
we  find  Dr.  O'Donnell  in  his  own  handwriting  reporting 
thereafter  that  labor  commenced  at  2:00  o'clock  P.M.  on 
January  23,  1947.  This  conclusion  was  based  upon  a 
review  of  the  history  of  labor  as  recorded  in  the  i\urses 
Notes.  In  the  absence  of  an  explanation  by  Dr.  O’Don¬ 
nell,  the  jury  would  have  been  justified  in  concluding  that 
Dr.  Irani  at  8:00  o'clock  P.M.  did  furnish  Dr.  O’Donnell 
a  correct  report,  and  that  it  was  Dr.  O’Donnell  alone  who 
rashly  miscalculated  the  meaning  thereof  by  saying  that 
he  would  delay  the  birth  another  week  or  ten  days.  If 
the  correct  nurse’s  report  had  been  repeated  to  Dr.  O’Don¬ 
nell,  his  failure  to  respond  at  that  very  moment  would 
have  been  negligence  of  a  culpable  nature.  A  very  illu¬ 
minating,  if  not  a  comparable,  situation  arose  in  Mehigan 
v.  Sheehan,  94  N.  H.  274,  51  A.  (2)  632,  14  Neg.  Cases 
703,  where  the  court  said: 

“It  is  for  the  jury  to  say  whether  the  defendant 
gave  proper  consideration  to  what  he  knew  about  the 
plaintiff’s  case,  whether  he  used  due  care  in  eliciting 
information  from  the  husband  at  the  times  of  the 
first  two  telephone  calls  .  .  .  that  would  have  informed 
him  that  the  plaintiff  was  in  labor  .  .  .”. 

In  Baird  v.  National  Health  Foundation,  235  Mo.  App. 
594,  144  S.  W.  (2)  850,  the  court  said: 

“It  was  the  duty  of  defendants  to  inform  them¬ 
selves  of  plaintiff’s  condition  which  the  evidence  shows 
they  could  have  done  and  which  evidence  shows  they 
most  certainlv  did  not  do,  nor  make  anv  real  effort  to 
do  .  .  .”. 

In  Carter  v.  Howard,  160  Or.  507,  86  P.  (2)  451,  supra: 

“The  negligence  charged  is  not  mistreatment  but 
nontreatment  .  .  .  whether  the  defendant  was  negli¬ 
gent  in  failing  to  do  anything  even  so  much  as  to 
look  at  his  patient.  Taking  the  record  as  it  is,  bar- 
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ren  of  any  explanation  on  defendant’s  part,  we  think 
that  a  prima  facie  is  made  by  the  plaintiff  npon 
the  issue  of  the  defendant’s  negligence  .  . 

Let  us  refer  again  to  the  8:00  o’clock  P.M.  telephone 
call  which  was  made  by  Dr.  Irani  to  the  Appellee  on  the 
evening  of  Noel  Marshall’s  birth.  Even  if  we  assume  that 
Dr.  O’Donnell  was  then  informed  that  the  patient  was  un¬ 
dergoing  mild  contractions,  still  they  were  contractions. 
This  meant  that  labor  had  started.  There  was  ample 
medical  testimony  to  establish  that  when  such  a  condition 
of  contractions  did  occur,  whether  mild  or  hard,  it  was 
the  duty  of  the  Appellee  to  attend  the  patient.  Criss  v. 
Angelus  Hospital  Ass’n,  13  CA  (2)  412,  56  P.  (2)  1274; 
Edwards  v.  Clark,  96  Utah  121,  83  P.  (2)  1021;  Lathrope 
v.  Flood,  6  Cal.  U.  637,  63  Pac.  1007.  Surely,  at  this  point 
it  has  been  sufficiently  demonstrated  that  there  was  evi¬ 
dence  from  which  a  jury  could  have  found  negligence  to 
exist  on  the  part  of  Dr.  O’Donnell.  If  not,  then  observe 
the  complete  lack  of  attention  on  the  part  of  the  Appellee 
for  the  several  hours  which  followed  this  pivotal  telephonic 
message.  Did  the  Appellee,  after  being  informed  of  the 
start  of  these  contractions,  make  any  further  inquiries  ?  On 
the  contrary,  the  Appellee  completely  ignored  the  possibil¬ 
ity  of  a  development  of  adverse  conditions.  Suffice  to 
say,  if  he  had  made  even  a  casual  telephone  inquiry  to 
either  Nurse  Johnson  or  Nurse  Sublett  in  "Ward  “O”  of 
Garfield  Hospital,  the  tragedy  which  thereafter  occurred 
would  have  been  avoided.  A  cautious  obstetric  specialist 
would  have  done  so.  A  careless  person  would  have  ignored 
these  significant  things  as  well  as  the  high  danger  of  the 
premature  infant’s  being  delivered  on  but  a  moment’s  no¬ 
tice.  Moreover,  we  find  that  when  Dr.  O’Donnell  finally 
arrived  at  11:40  o’clock  P.M.  after  the  birth  of  Noel  F. 
Marshall,  he  failed  to  administer,  although  he  still  had 
time  to  do  so,  the  highly  vital  Hvkinone;  nor  did  he  con¬ 
duct  any  tests  to  determine  if  the  infant  was  in  any  way 
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damaged  to  require  emergency  treatment  therefor.  In 
fact,  the  Appellee  failed  or  refused  to  even  send  for  the 
pediatrician  or  to  notify  him  of  the  nature  of  the  infant’s 
delivery.  There  was  testimony  to  establish  that  even  after 
birth,  the  extent  of  an  intracranial  hemorrhage  might  have 
been  mitigated  or  completely  eliminated.  To  say  the  least, 
this  last  mentioned  evidence  was  such  as  would  have  per¬ 
mitted  the  jury  to  conclude  that  the  Appellee  was  actually 
attempting  to  conceal  the  events  which  had  occurred  at 
11:20  o’clock  P.M.  on  January  23,  1947.  Concealment  is 
evidence  of  negligence. 

In  the  words  of  the  late  Justice  Rutledge  in  Christie  v. 
Callahan,  Appellants  respectfully  contend  that  the  proceed¬ 
ings  below,  instead  of  being  a  trial  by  jury  on  the  issue 
of  negligence,  unfortunately  resolved  itself  into  a  trial  by 
the  court. 

Note:  As  previously  mentioned,  the  question  of 
causation  is  fully  argued  in  the  briefs  filed  in  No. 
10,984  of  the  consolidated  appeals,  and  it  will  not  be 
re-argued.  Part  TV,  Subsection  2,  Appellee’s  Brief, 
filed  in  No.  10.9S4  is  herewith  made  part  hereof  for 
presentation  of  this  appeal. 
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VI 

CONCLUSION 

So  it  is  asserted  without  hesitation  and  with  confidence 
that  the  District  Court  erred  in  sustaining  Appellee’s  mo¬ 
tion  for  a  directed  verdict  and  in  entering  a  judgment  in 
favor  of  the  Appellee  at  the  conclusion  of  the  Appellants’ 
case  in  chief;  and,  under  the  applicable  rules  of  law,  the 
action  of  the  District  Court  in  this  respect  should  be 
reversed  with  the  cause  remanded  for  further  proceedings 
in  the  court  below. 

Respectfully  Submitted, 

Michael  J.  Keane,  Jr., 
Manuel  J.  Davis, 

Kart.  Michelet, 

James  W.  Lauderdale, 
Attorneys  for  Appellants. 
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No.  10,808 


Noel  F.  Marshall,  Infant,  et  al.,  Appellants, 

vs. 

Roger  O’Donnell,  Jr.,  Appellee 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLEE 


I 

COUNTER-STATEMENT  OF  THE  CASE 

On  January  15,  1947,  Dr.  Howard  P.  Parker,  M.  D.,  an 
obstetrician,  left  on  his  vacation  and  his  associate  Dr. 
Roger  O’Donnell,  Jr.,  the  appellee,  took  over  the  care 
of  Mrs.  George  C.  Marshall,  during  her  pregnancy.  He 
visited  her  every  day  and  saw  her  on  the  morning  of 
January  23,  1947  between  the  hours  of  8-11.  (App.  48) 
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Dr.  Irani,  a  resident  at  the  Garfield  Hospital,  per¬ 
formed  a  rectal  examination  on  Mrs.  Marshall  at  7:30 
P.  M.  on  the  same  date  and  at  9:30  he  felt  her  con¬ 
tractions  and  called  Dr.  O’Donnell  on  the  telephone, 
making  a  7 :30  report  and  telling  him  that  Mrs.  Marshall 
was  having  a  few  mild  contractions.  (App.  51).  Dr. 
Irani  told  her  she  had  nothing  to  worry  about  (App. 
52),  Dr.  O’Donnell  -would  save  the  baby  for  another 
week  or  ten  days  (App.  209).  During  the  days  between 
January  7  (date  of  admission  to  hospital)  until  January 
23,  her  contractions  were  more  severe  on  some  days 
than  on  others  and  on  some  days  more  frequent  than 
on  others  (App.  71).  She  had  seen  Dr.  Irani  practically 
every  day  between  January  7  and  January  23  (App.  72). 
She  had  excellent  nursing  attention  between  7 :30  and 
11  o’clock  (App.  73).  Dr.  Irani  at  9  o’clock  said  she 
was  not  in  labor  and  that  Mrs.  Marshall’s  labor  pains 
at  that  time  were  the  same  as  previously  (App.  88). 
Miss  Hein  son,  a  -witness  for  the  plaintiff,  as  late  as  11 
o’clock  believed  that  Mrs  Marshall  was  not  ready  to 
deliver  (App.  108).  Dr.  O’Donnell  arrived  at  the  hos¬ 
pital  at  11:40  P.  M.,  twenty  minutes  after  the  baby 
was  born. 

The  testimony  and  opinions  expressed  by  Dr.  Heilman, 
all  of  which  was  objected  to,  was  conditioned  entirely 
on  the  hospital  records  at  Garfield  Hospital  and  at 
most  was  conjectural  and  based  in  part  on  hearsay  and 
statistical  evidence. 

n 

STATEMENT  OF  THE  POINTS 

The  District  Court  in  granting  the  motion  for  a  di¬ 
rected  verdict  at  the  close  of  Appellants’  case  in  chief, 
was  correct  as  peremptory  instructions  should  be  given 
where  evidence  is  all  on  one  side  or  so  overwhelmingly 
on  one  side  as  to  leave  no  doubt  as  to  facts. 
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SUMMARY  OF  ARGUMENT 

There  is  no  evidence  nor  complaint  of  negligence 
prior  to  January  23,  1947  and  the  state  of  the  evidence 
insofar  as  it  effected  Dr.  O’Donnell’s  actions  on  January 
23  is  stated  heretofore.  Routinely,  he  visited  his  patient 
on  the  morning  of  the  23rd  and  was  in  communication 
with  the  hospital  definitely  at  9:30  P.  M.  in  the  evening 
at  which  time  he  was  advised  presumably  of  the  result 
of  the  rectal  examination  made  at  7:30  P.  M.  by  Dr. 
Irani  and  also  the  mild  contractions  observed  by  Dr. 
Irani  at  9:30  P.  M.  There  is  positively  no  evidence  that 
Dr.  O’Donnell  received  any  information  after  9:30  P.  M. 
and  before  delivery  of  the  child  about  the  condition  of  his 
patient.  He  could  not,  therefore,  have  had  any  control  over 
the  alleged  bump  that  the  child  was  supposed  to  have  re¬ 
ceived.  Nowhere  in  any  of  the  record  is  there  a  definite 
statement  that  the  thud  heard  by  the  mother  zoos  the 
child's  head  hitting  the  delivery  table.  The  Court  must 
have  considered  the  testimony  of  Dr.  Heilman  in  direct¬ 
ing  a  verdict,  as  the  conclusion  was  that  there  was  no 
evidence  in  the  record  that  the  administration  of  Hyki- 
none  prior  to  the  date  of  labor  and  birth  is  such  a  prac¬ 
tice  as  to  require  a  doctor  to  adhere  to  it.  (Rec.  810). 


Since  Dr.  Heilman’s  testimony  is  commented  on  at  length  and 
fully  argued  in  briefs  filed  in  No.  10,984  of  the  consolidated  appeals 
and  in  the  interest  of  time  and  economy,  it  will  not  be  repeated,  but 
will  be  referred  to  in  connection  with  this  brief  especially  Section  V. 
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ARGUMENT 

I.  There  Was  No  Evidence  From  Which  the  Jury 
Could  Have  Found  That  Dr.  O’Donnell  Was  Negligent 
In  His  Care  of  Mrs.  Marshall. 

The  facts  established  by  Appellants  when  their  case 
was  concluded  were  that  the  Appellee  was  not  present 
at  the  time  the  child  was  born  and  that  the  child  was 
born  precipitously  or  spontaneously  with  no  opportunity 
for  the  doctor  to  have  been  called  and  warned  of  the 
impending  delivery.  The  child  was  born  within  a  mat¬ 
ter  of  minutes  after  eleven  o’clock  P.  M.  The  Appellee 
could  not  have  had  any  control  over  the  delivery  under 
the  circumstances. 

The  record  discloses  from  Mrs.  Marshall’s  own  testi¬ 
mony  that  she  was  having  the  same  or  similar  contrac¬ 
tions  every  day  from  the  date  of  her  entry  into  the  hos¬ 
pital  on  January  7,  1947  to  January  23,  1947.  It  may 
be  argued,  therefore,  that  on  the  night  of  the  birth  there 
was  nothing  different  from  the  many  other  nights  and 
Dr.  O’Donnell,  whose  ministrations  had  delayed  the  de¬ 
livery  from  January  13  to  January  23,  was  of  the  opin¬ 
ion  on  January  23,  1947  that  the  baby  could  be  saved 
for  another  week  or  ten  days.  He  exercised  his  best 
professional  judgment  in  his  estimation  of  his  ability 
to  delay  the  delivery  and  the  precipitous  birth,  entirely 
unexpected,  is  certainly  not  evidence  of  a  foreseeable 
error  of  judgment  in  the  light  of  the  Appellee’s  ex- 
prience  prior  to  the  birth  of  the  child.  After-discovered 
developments  are  not  evidence  of  negligence  in  a  mal¬ 
practice  case.  Dr.  Heilman’s  testimony,  at  the  most,  dis¬ 
counted  any  injury  resulting  from  the  alleged  blow  to 
the  head  following  delivery,  and  while  his  testimony 
listed  many  things  that  might  have  been  done,  that  might 
have  avoided  injury  to  the  child  (through  the  use  of 
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statistics),  he  admitted  that  despite  all  care,  damage  to 
the  brain  will  occur  which  in  turn  will  cause  spasticity. 

The  principles  of  the  law  governing  malpractice  actions 
are  well  settled.  A  physician  must  exercise  that  degree 
of  care  and  skill  ordinarily  exercised  by  the  profession 
in  his  own  or  similar  localities. 

The  burden  of  proof  is  upon  a  plaintiff  to  establish 
by  substantial  evidence  (emphasis  supplied)  departure 
from  that  standard  and  that  such  departure  caused  the 
injury  complained  of.  ( Rogers  vs.  Lawson,  83  U.  S. 
App.,  D.  C.  282,  170  F.  2d.  158). 

Kasmer  vs.  Sternal,  1948,  83  U.  S.  App.,  D.  C.  50, 
165  F.  2d.  624; 

Ch>:-istie  vs.  Callahan,  1941,  75  U.  S.  App.,  D.  0.  133, 
124  F.  2d.  825; 

Gunning  vs.  Cooley,  1929,  58  App.,  D.  C.  304,  30  F. 
2d.  467,  affirmed,  1930,  283  TT.  S.  90;  50  S.  Ct. 
231,  74  L.  Ed.  720; 

Ca/ifton  vs.  English,  1927,  57  App.,  D.  C.  324,  23  F. 
2d.  745; 

Levy  vs.  Vaughn,  1914,  42  App.,  D.  C.  146 

In  the  case  of  1 Bonner  vs.  Conklin,  61  App.,  D.  €.  336, 
62  F.  2d.  875,  it  was  shown  that  the  physician  was  en¬ 
gaged  to  attend  a  delivery.  He  left  the  hospital  and 
could  not  be  found.  As  a  consequence,  he  was  not  pres¬ 
ent  during  the  first  part  of  the  delivery.  The  Court 
said: 

“A  review  of  the  evidence  fails  to  disclose  any 
testimony  to  the  effect  that  the  absence  of  the  doctor 
from  the  hospital  was  the  proximate  cause  of  the 
trouble  complained  of.  While  there  is  testimony 
that  the  condition  may  have  been  caused  by  child¬ 
birth,  yet  there  is  no  evidence  that,  had  the  de¬ 
fendant  been  present  and  exercised  reasonable  pro¬ 
fessional  skill,  the  result  could  or  would  have  been 
different.  For  this  failure  in  the  testimony  to 
establish  a  case  of  negligence,  we  think  the  court 
was  justified  in  directing  a  verdict.” 
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In  the  case  of  Wilson  vs.  Borden,  61  App.,  D.  0.  327, 
62  F.  2d.  866,  despite  the  testimony  of  a  physician  who 
was  called  by  the  plaintiff  and  who  testified  for  the 
plaintiff  to  the  effect  that  the  splints  should  have  been 
allowed  to  remain  on  the  fractured  arm  from  four  to 
six  weeks  and  ventured  a  suggestion  that  an  operation 
might  have  helped  the  plaintiff,  a  directed  verdict  for 
the  defendant  was  given  at  the  close  of  all  the  evi¬ 
dence.  The  Court  stated  that  the  nebulous  character  of 
Dr.  Warren’s  testimony  was  apparent,  (page  329). 

II.  The  Court  Properly  Directed  a  Verdict  Because 
There  Was  No  Showing  of  Causal  Relationship  Between 
the  Act  of  Dr.  O’Donnell  and  the  Alleged  Injury  to  the 
Infant  Noel  Marshall. 

See  footnote. 

CONCLUSION 

The  appellants  failed  to  prove  any  act  in  which  Dr. 
O’Donnell  departed  from  the  usual  and  customary  prac¬ 
tice  of  physicians  specializing  in  obstetrics.  Since  there 
was  a  complete  failure  on  the  part  of  the  appellants  to 
show  either  negligence  or  a  causal  relationship  between 
the  alleged  negligence  and  the  injuries  complained  of, 
the  Trial  Court  rightly  directed  a  verdict  in  favor  of 
the  defendant  and  its  judgment  should  be  affirmed. 

Respectfully  submitted, 

H.  Mason  Welch, 

John  R.  Daily, 

J.  Harry  Welch, 

Investment  Building, 
Washington,  D.  C., 
Attorneys  for  Appellee 

(NOTE :  The  question  of  causation  is  fully  argued  in  the  briefs 
filed  in  No.  10.984  of  the  consolidated  appeals,  and  it  will  not  be 
rearyued.  Section  2  Appellant’s  Brief,  filed  in  No.  10,984  is  here¬ 
with  made  part  hereof  for  presentation  of  this  appeal.) 
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STATEMENT  OF  QUESTIONS  PRESENTED 

I 


The  question  is  whether  there  was  sufficient  evidence 
of  negligence  to  go  to  the  jury  in  a  personal  injury  case, 
the  Court  having  refused  to  direct  a  verdict. 

n 

The  question  is  whether  there  was  sufficient  evidence 
of  causal  relation  between  the  alleged  negligence  and  the 
injury  about  which  plaintiff  complains  to  go  to  the  jury 
in  a  personal  injury  case. 

m 

The  question  is  whether  excerpts  of  medical  textbooks 
should  be  read  into  evidence  in  examining  a  physician 
when  he  had  not  relied  on  the  textbooks  for  his  opinion. 

IV 

The  question  is  whether  a  mistrial  should  not  have 
been  disclosed  because  of  inflammatory  and  unwarranted 
remarks  made  before  the  jury  by  counsel  for  plaintiff. 

V 

The  question  is  whether  the  Court  should  not  have 
granted  defendant’s  motion  to  strike  all  of  'the  testimony 
of  Dr.  Louis  M.  Heilman  since  it  had  no  applicability 
as  to  negligence  in  the  conduct  of  defendant  hospital’s 
employees. 

VI 

The  question  is  whether  the  Court  erred  in  admitting 
in  evidence  over  objection  certain  testimony  of  Dr. 
Louis  M.  Heilman  including  the  reading  of  results  of 
scientific  studies  made  by  others. 


VII 


The  question  is  whether  the  Court  erred  in  refusing  to 
grant  defendant’s  prepared  instructions,  numbers  2,  3, 
4,  and  8. 

VIII 

The  question  is  whether  the  Court’s  charge  to  the 
jury  was  misleading,  confusing  and  erroneous. 


INDEX 


Subject  Index 

PAGE 

Jurisdictional  Statement  .  1 

Statement  of  Case . 2 

Statement  of  Points .  8, 9 

Summary  of  Argument. . . 9 

Argument  . . .  15 

I.  There  was  not  sufficient  evidence  of 
defendant’s  negligence  to  warrant  the 

submission  of  the  case  to  the  jury .  15 

II.  There  w*as  no  evidence  of  causal  rela¬ 
tion  between  the  alleged  negligence 

and  the  condition  of  which  plaintiff 

infant  complains  .  19 

III.  The  Court  erred  in  permitting  ex¬ 

cerpts  of  medical  textbooks  and  jour¬ 
nals  to  be  read  in  evidence  as  well  as 
excerpts  from  scientific  studies .  30 

IV.  The  Court  erred  in  its  failure  to  de¬ 

clare  a  mistrial  because  of  highly  pre¬ 
judicial  remarks  of  counsel .  44 

V.  The  Court  erred  in  permitting'  im¬ 

proper  hypothetical  and  other  ques¬ 
tions  to  be  asked  Dr.  Louis  M.  Hell- 
man  and  also  erred  in  refusing  to 
strike  out  all  of  his  testimony .  49 

VI  and  VII.  The  Court  erred  in  refusing  to  grant 
defendant’s  instructions  numbered 
two,  three,  four  and  eight  and  also 
erred  in  its  instructions  to  the  jury....  58 

Conclusion  _ 62 

Index  of  Cases 

Aetna  Life  v.  Kelley,  70  F.  2d.  589,  93  A.  L.  R.  471....  49 
Ashworth  v.  Kittridge,  12  Cushing  193,  59  Am.  Dec. 

•  178  (Mass.)  . . . . . - - -  41 

Bixby  v.  Omaha,  105  la.  293,  75  N.  W.  182 .  43 


11 


INDEX  (Continued) 


PAGE 


Bloomington  v.  Schroek,  110  Ill.  219,  51  Am.  Rep. 

678  . . . . . . . . .  43 

Bonner  v.  Conklin,  61  App.  D.  C.  336,  62  F.  2d.  874  32-36 

Brown  v.  Walter,  62  F.  2d.  798 .  47 

Cayton  v.  English,  57  App.  D.  C..  324,  23  F.  (2d)  745  32 
Chicago  M.  &  St.  P.  Ry.  Co.  v.  Voelker,  129  F.  522....  38 

Christie  v.  Callahan,  75  U.  S.  App.  D.  C.  133 .  34 

Dannals  v.  Syl vania  Township,  255  Pa.  156,  99  At. 

475  .  46 

Davis  v.  U.  S.,  165  U.  S.  373,  17  S.  Ct.  360,  41  L.  Ed. 

750  . . . . . - . . . . . .  40 


Dexter  v.  Wall,  15  Wall  9,  21  L.  Ed.  73 .  52 

Duckworth  v.  Bennett,  320  Pa.  47,  181  A.  558 .  16 

E.  I.  Du  Pont  v.  White,  8  F.  2d.  5 .  40 

Erie  R.  Co.  v.  Linnekogel,  248  F.  389 .  52 

Ewing  v.  Goode,  78  Fed.  442  (C.  C.) .  32 

Falcos  Case,  260  Mass.  74,  156  N.  E.  691 .  32-33 

Foster  v.  Fidelity  &  Casualty  Co.  of  N.  Y.,  99  Wise. 

447,  75  N.  W.  69 . . . . . . .  57 

F.  W.  Woolworth  Co.  v.  Wilson,  74  F.  2d.  439 .  49 

Gunning  v.  Cooley,  281  U.  S.  90,  74  L.  Ed.  720 .  32 

Hazard  Hosp.  Co.  v.  Combs,  et  al.,  92  S.  W.  2d.  35....  17 
Hohenthal  v.  Smith,  72  App.  D.  C.  343,  114  F.  (2d) 

494  ...„ . . . . . . . - . . .  32-36 


Holden  v.  Penn.  R.  Co.,  169  Pa.  1,  32  At.  103 . .  48 

Kasmer  v.  Sternal,  83  U.  S.  App.  D.  C.  50,  165  F. 

(2d.)  52  .  37 

Levy  v.  Vaughn,  42  App.,  D.  C.  146 .  32-34-35 

London  Guaranty  v.  Wolfe.  83  F.  2d.  325 .  49 

Lopresti  v.  Sulkin,  49  Pa.  Super  Ct.  417 . . .  47 

Matuscha  v.  Murphy,  173  Wise.  484,  180  N.  W.  821....  35 

Melvin  v.  Easley,  46  N.  C.  386,  62  Am.  Dec.  171 .  42 

Moore  v.  Tremmeling,  78  Fed.  2d.  821 .  19 

New  York  Central  v.  Johnson,  297  IT.  S.  310,  49  Sup. 

Ct.  300,  73  L.  Ed.  706 .  49 

Peters  v.  Mutual  Life  Ins.  Co.  of  N.  Y.,  107  Fed. 

(2d.)  9  . - .  56 

Raub  v.  Carpenter,  187  IT.  S.  158,  47  L.  Ed.  119 .  55 

Reillv  v.  Pinkus,  Vol.  94-2,  1949  Advance  Opinions, 

p.  79,  338  IT.  S.  269,  70  S.  Ct.  110,  94  L.  Ed.  63 .  42 

Schrag  v.  Chicago  City  R.  Co.,  265  Ill.  338,  106  N.  E. 

828" . . . - . - . - . — -  43 


i 


INDEX  (Continued) 


m 

PAGE 


Stacey,  et  al.  v.  Williams,  254  Ky.  353,  69  S.  W.  2d. 

697' . . . . . . . . . — .  15 


Ullrich  v.  Chicago  City,  R.  C.,  265  Ill.  338,  106  N.  E 
828 

Union  Pacific  R.  Co.  v.  Yates,  79  F.  584 . .. . 

United  States  v.  American  Tobacco,  39  Fed.  Supp 
957  . . . . . . . . . 


42 
40 

52 

United  States  v.  Burns,  69  F.  (2d)  636 .  55-56 

Western  Union  v.  Ammann,  296  F.  453 .  43 

Wilson  v.  Borden,  61  App.,  D.  C.  327,  62  Fed.  (2d) 

866  . . . . . . . .  19-32-33 


Index  of  Treatises  ami  Statutes 

20  Am.  Jur.  69 . 

D.  C.  Code  (1940)  Title  11,  Sect.  306 _ ....... 

D.  C.  Code  (1940)  Title  17,  Sect.  101 _ _ _ _ 


39 

1 

1 


llnitfii  States  Qlmtrt  of  Appeals 

Fob  the  District  of  Columbia  Circuit 


No.  10,984 


Garfield  Memorial  Hospital,  a  corporation, 

Appelkmt 


v. 


Noel  F.  Marshall,  Infant  by  her  Next  Friend,  George 
C.  Marshall,  and  George  C.  Marshall,  Individually 

Appellee* 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  by  Appellant,  defendant  below,  from 
a  judgment  of  the  District  Court  of  the  United  States, 
entered  on  the  verdict  of  a  jury  in  favor  of  Noel  F. 
Marshall,  an  infant,  by  her  next  friend,  George  C.  Mar¬ 
shall,  in  the  sum  of  Fifty-Five  Thousand  Dollars  ($55,- 
000.00)  and  George  C.  Marshall  in  the  sum  of  Twenty- 
Five  Hundred  Dollars  ($2500.00),  plaintiffs  below,  as 
damages  for  alleged  negligence.  Jurisdiction  was  con¬ 
ferred  on  the  Court’ below  by  Title  11,  Section  306,  Dis¬ 
trict  of  Columbia  Code,  1940.  Jurisdiction  of  this  ap¬ 
peal  is  conferred  upon  this  Court  by  Title  17,  Section 
101,  District  of  Columbia  Code  1940. 
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STATEMENT  OF  CASE 

The  Appellant  was  the  defendant  below  and  the  Ap¬ 
pellees  were  the  plaintiffs  below  and  the  parties  here¬ 
after  will  be  referred  to  as  they  appeared  as  parties  in 
the  trial  court. 

The  complaint,  in  a  suit  by  the  father  as  next  friend 
of  the  infant  plaintiff  and  individually  for  expenditures 
made,  alleges  that  his  wife  became  a  patient  for  hire 
for  the  purpose  of  hospitalization  in  connection  with  the 
birth  of  the  infant:  that  no  attention  was  given  by  the 
resident  physician  or  other  physicians  at  the  time  of 
birth  and  as  a  result  the  child  was  caused  to  fall,  strik¬ 
ing  her  head  causing  injuries  or  in  the  alternative, 
claimed  lack  of  skill  in  care,  attention  and  preparing  the 
mother  for  delivery  so  as  to  prevent  the  child’s  head 
from  coming  in  contact  with  obstructing  perineal  areas 
or  uterine  contractions  either  one  of  which  caused  perma¬ 
nent  injuries  in  the  form  of  mental  deficiency. 

The  defendant  admitted  that  the  wife  was  admitted  to 
the  hospital  and  claimed  she  was  the  patient  of  a  private 
physician.  Defendant  denied  any  negligence  in  leaving 
patient  unattended  and  maintains  that  the  birth  was  spon¬ 
taneous  and  was  at  a  time  when  the  resident  was  en¬ 
gaged  in  an  emergency.  Defendant  denied  that  any  fall 
caused  the  injuries  complained  of  and  denied  any  re¬ 
sponsibility  to  the  wife  to  prevent  contractions  of  uterus, 
and  denied  all  allegations  not  specifically  admitted.  (App. 
4,  6  and  7). 

Lucy  Cornwell  Marshall,  mother  of  the  infant  plain¬ 
tiff,  testified  as  follows: 

She  entered  the  hospital  of  the  defendant  January  7, 
1947  at  1:10  A.  M.  with  membranes  ruptured  and  her 
child  was  born  on  January  23,  1947  at  11:20  P.  M.  (App. 
47).  She  described  her  condition  as  to  pain  and  contrac- 
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tions  on  that  date  from  2:00  P.  M.  until  11:00  P.  M. 
(App.  49).  Dr.  Parker,  her  regular  physician,  arranged 
for  Dr.  Roger  O’Donnell  to  take  his  place  on  January  15 
(App.  48).  Dr.  O’Donnell  visited  her  every  day  and  Dr. 
Irani  the  assistant  resident  visited  her  sometimes  two  or 
three  times  a  day  (App.  48).  Dr.  Irani  performed  a 
rectal  examination  at  7 :30  and  returned  again  to  visit 
in  an  hour  and  a  half.  At  that  time,  9:30,  he  felt  her 
contractions  and  told  her  she  had  nothing  to  worry  about 
and  telephoned  Dr.  O’Donnell  reporting  that  she  was 
having  a  few  mild  contractions  (App.  51).  He  returned 
to  her  room  after  the  call,  and  she  asked  him  to  get 
Dr.  O’Donnell  and  he  told  her  she  had  nothing  to  worry 
about.  He  felt  her  pains.  She  was  given  seconal  (App. 
52)  and  demerol  and  fell  asleep  around  9:30  and  awak¬ 
ened  at  10:15  by  a  terrific  pain.  Nurse  Holloway  came 
into  her  room  and  felt  the  contractions  and  called  Dr. 
Irani  and  was  told  to  call  back  later.  Nurse  Holloway 
made  two  calls  'to  her  knowledge  thereafter  (App.  53), 
the  last  one  at  eleven  P.  M.,  at  which  time  'the  nurse 
reported  that  he  (Dr.  Irani)  was  scrubbed  and  could 
not  come.  From  the  time  she  awakened  until  eleven 
P.  M.  the  nurse  and  an  aide  were  in  her  room  seventy- 
five  per  cent  of  the  time  (App.  54).  She  experienced  the 
bulging  of  the  perineum  at  about  ten  minutes  past  eleven. 
Nurse  Holloway  felt  her  contractions  with  her  hand 
every  time  she  came  into  the  room,  probably  a  dozen 
times  (App.  55).  Nurse  Heinson  who  relieved  Nurse 
Holloway  at  eleven  was  given  a  complete  report,  includ¬ 
ing  the  fact  she  was  unable  to  get  Dr.  Irani.  Nurse 
Heinson  had  hardly  come  on  duty  when  she  had  to  call 
her.  She  examined  her,  immediately  got  a  cart  (App.  56) 
and  took  her  to  the  delivery  room.  The  baby’s  head  at 
that  time  was  protruding  from  the  vagina  (App.  57). 
Two  minutes  elapsed  from  the  time  she  left  the  ward 
until  she  reached  the  delivery  room.  Two  nurses  were 
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there  and  she  had  barely  gotten  on  the  delivery  table 
when  the  baby  was  born  (App.  58).  She  was  assisted 
by  no  one  and  the  baby  shot  out  more  than  her  length 
and  there  was  a  thud  from  the  baby  butting  the  table. 
A  nurse  left  the  room  and  came  back  with  Dr.  Radford 
Brown,  a  private  obstetrician  (App.  59).  The  nurses  in 
the  delivery  room  didn’t  have  time  to  examine  her.  The 
table  was  covered  with  a  thin  pad  that  might  have  been 
rubber  (App.  60).  Dr.  Brown  expressed  the  placenta 
and  a  nurse  severed  the  umbilical  cord.  Dr.  Lois  Platt, 
a  member  of  the  hospital  staff,  came  in  at  a  later  time 
(App.  61,  62)  and  Dr.  O’Donnell  arrived  about  11:40 
P.  'M.  She  stayed  in  the  hospital  until  January  30. 
She  employed  Dr.  Weldon  Price,  a  pediatrician,  to  treat 
the  baby  in  the  fall  of  1946  (App.  63).  Noel  was  re¬ 
leased  to  her  custody  on  March  10,  1947  and  she  imme¬ 
diately  noticed  she  didn’t  eat  properly,  was  lethargic  and 
screamed  for  hours.  The  condition  grew  worse  (App. 
64).  April  4,  Noel  collapsed  in  her  arms,  heat  and 
respiration  ceased  and  a  blue  spot  appeared  on  the  fon¬ 
tanel  (App.  65).  After  an  examination  by  Dr.  Detweiler, 
Noel  was  taken  to  Childrens  Hospital  for  X-rays  of  the 
chest  and  she  was  taken  back  home  (App.  66).  At  the 
eleven  o’clock  feeding  on  May  20,  Noel  collapsed  again 
and  after  instructions  from  Dr.  Detweiler,  she  was  taken 
to  a  heart  specialist,  Dr.  Bernard  Walsh,  on  May  26 
(App.  67)  and  he  had  her  admitted  to  Chilldrens  Hos¬ 
pital  on  May  28.  Dr.  Vasilios  Lambros,  a  neurologist, 
took  over  the  case  and  treated  her  until  November,  1948 
(App.  68).  During  all  the  time  from  January  7  until 
January  23  on  some  days  the  contractions  were  more 
severe  than  on  others.  She  had  seen  and  talked  with 
Dr.  Irani  every  day  (App.  72).  Nurse  Holloway  was  in 
her  room  from  7:30  to  eleven  o’clock  about  12  times  for 
visits,  lasting  between  ten  and  twenty  minutes.  She  had 
excellent  nursing  attention  (Italics  ours)  (App.  73). 
Nurse  Heinson  felt  her  contractions  and  made  a  tele- 
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phone  call  at  11:15.  The  delivery  table  was  the  cus¬ 
tomary  type  of  'table  (App.  78). 

Nurse  Margaret  Holloway  Johnson,  an  employee  of 
the  defendant,  testified  for  the  plaintiff  and  read  from  the 
progress  reports  and  the  nurses  notes  (App.  83,  84-86). 
Her  testimony  in  the  main  as  to  contractions,  etc.  cor¬ 
roborated  'that  of  Mrs.  Marshall.  She  was  present  when 
a  rectal  examination  was  made  by  Dr.  Irani  and  again 
on  his  visit  between  8:30  and  9:00  (App.  86,  87).  Dr. 
Irani  told  Mrs.  Marshall  at  nine  o’clock  she  was  not  in 
labor  (App.  88).  She  called  for  Dr.  Irani  shortly  after 
Nurse  Heinson  came  on  at  eleven,  but  didn’t  talk  to  him, 
he  was  scrubbed.  He  was  delivering  triplets  (App.  92). 
There  were  two  doctors  (residents  and  interns)  on  duty 
at  10:30  P.  M.  on  January  23  (App.  100).  The  records 
pertaining  to  Noel  were  read  into  the  record  (App.  102 
thru  104).  (There  is  no  dispute  about  the  condition  of 
the  infant  plaintiff).  Miss  Heinson  came  on  duty  at 
eleven  P.  M.  and  she  gave  her  some  instructions  and  made 
a  'telephone  call  and  at  that  time  Mrs.  Marshall  was  not 
ready  to  deliver  (Italics  ours)  (App.  108). 

Dr.  Paul  Kaufman  produced  the  records  of  Childrens 
Hospital  pertaining  to  Noel  F.  Marshall  (App.  110). 

Dr.  Vasilios  S.  Lambros,  a  neurologist,  testified  for  the 
plaintiff.  He  stated  she  was  spastic  on  his  first  examina¬ 
tion  on  May  30,  1947  (App.  Ill)  and  his  diagnosis  was 
birth  injury,  diffused  brain  damage,  probably  more  severe 
in  the  right  hemisphere  and  status  epilepticus  (App. 
112).  She  sustained  a  severe  injury  to  the  brain  (App. 
114).  Noel  is  not  subject  to  cure  (App.  118).  His  testi¬ 
mony  as  to  medical  opinions  are  covered  in  the  argument 
herein,  although  he  did  testify  in  answer  to  a  hypotheti¬ 
cal  question  (App.  120,  121,  122)  “Yes,  it  is  possible” 
(App.  124).  The  uterus  in  the  mechanics  of  labor  could 
also  cause  traumatic  intracranial  hemorrhage.  (App. 
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128).  Before  labor  began  the  high  possibility  or  high 
probability  was  that  the  child  was  defective  (App.  131). 
He  could  not  say  that  the  bump  was  the  cause  of  the 
injury  (App.  132). 

Anna  Heinson  Sublett,  a  nurse  employed  by  the  defend¬ 
ant,  testified  that  she  first  saw  Mrs.  Marshall  on  January 
7  when  she  was  admitted  in  premature  labor  and  her 
membranes  ruptured  (App.  141).  About  11:10  she  gave 
Mrs.  Marshall  a  hypo  and  about  fifteen  minutes  later, 
Mrs.  Marshall  said  she  felt  the  baby’s  head  coming  down. 
She  took  her  to  the  delivery  room  immediately  and  the 
baby  was  born  and  no  doctor  was  present  (App.  144). 
Two  delivery  room  nurses  were  present  when  the  child 
was  born.  She  called  the  delivery  room  and  told  them 
to  prepare  for  a  premature  delivery  (App.  146).  The 
mcrse  on  duty  in  the  wards  calls  the  interns  and  the  in¬ 
terns  notify  the  obstetricians.  (Italics  ours).  It  was 
a  spontaneous  delivery  (App.  147).  Soon  after  she  was 
on  Mrs.  Marshall  had  bleeding  which  showed  she  was 
near  delivery.  There  are  often  brain  injuries  from  a 
premature  birth  and  contractions  are  a  factor  in  the 
damage  (App.  149).  The  nurses  and  interns  would  not 
have  had  time  to  scrub  by  the  time  she  got  there  (App. 
150).  When  the  child  was  delivered  it  came  to  rest  on 
the  rubber  mat  three  inches  from  the  mother.  The  two 
nurses  took  over  immediately.  They  had  sterile  towels 
and  she  wasn’t  prepared  (App.  151).  In  reading  the 
record  she  didn’t  see  anything  other  than  usual  and  ap¬ 
proved  hospital  practice.  (App.  152).  (Italics  ours). 

Joyce  Aderholt  a  nurse  now  employed  by  Dr.  O’Don¬ 
nell  testified  that  she  was  employed  by  the  defendant 
January  23,  1947  (App.  154).  Triplets  were  born  at 
10:45,  10:55  and  11:25  on  that  date.  According  to  the 
records.  Dr.  Irani,  Dr.  Platt  and  Dr.  Shea  assisted  in 
their  birth  (App.  155).  The  pads  on  the  table  in  which 
Mrs.  Marshall  was  delivered  are  rubber  pads  two  inches 
thick  (App.  159). 
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Dr.  Radford  Brown,  a  private  obstetrician,  testified  that 
he  was  in  the  hospital  on  January  23  with  a  patient  of 
his  own  in  labor  and  he  assisted  Mrs.  Marshall  in  ex¬ 
pressing  the  placenta  (App.  162). 

Bernice  Eileen  Krause,  a  registered  nurse,  testified 
that  she  was  employed  by  the  defendant  on  January  23, 
1947.  Patients  are  placed  in  the  labor  room  when  the 
doctor  orders  them.  (App.  167).  She  had  never  seen 
any  written  procedures  at  Garfield  (App.  168). 

Leo  G.  Sehmelzer,  employed  as  Administrator  of  the 
defendant  hospital,  testified  that  there  was  no  record  of 
the  assignment  of  Dr.  Hodges  and  Dr.  Fischer  on  Janu¬ 
ary  20,  1947  (App.  175).  He  had  come  to  the  hospital 
April  1,  1949.  Dr.  O’Donnell  was  on  the  staff  and  had 
the  rank  of  Chief  of  the  Obstetrical  Service  (App.  176). 
Testimony  with  reference  to  records  (App.  178  through 
187)  will  be  referred  to  in  Argument. 

Dr.  Weldon  Audrey  Price,  a  specialist  in  Pediatrics, 
testified  for  the  plaintiff  that  he  had  been  engaged  by  Mr. 
and  Mrs.  Marshall  to  care  for  Noel  prior  to  her  birth  and 
he  first  saw  the  baby  on  January  24  and  noted  on  the  rec¬ 
ords,  “Premature  female  infant.  No  evidence  of  congeni¬ 
tal  defect.  Heart  sounds  of  good  quality.  Lungs  50% 
expanded.  Good  cry.”  (App.  188).  He  called  in  Dr. 
Lambros  a  neurologist.  He  concurred  in  Dr.  Lambros’ 
physical  findings,  but  not  necessarily  so  far  as  his  conclu¬ 
sions  were  concerned  (App.  193).  March  8  he  signed  a  re¬ 
port  showing  “Routine  check  for  progress.  (Cerebral 
birth  injury”.  Birth  injury  includes  all  of  the  processes 
involved  between  the  time  when  the  baby  begins  to  leave 
the  uterus  and  the  time  when  it  emerges  into  the  out¬ 
side  world  (App.  197).  Cerebral  birth  injury  is  a  term 
that  has  been  used  very  loosely  and  birth  injury  does  not 
mean  that  somebody  injured  the  baby,  but  that  just  in 
the  normal  passage  of  the  head  through  the  birth  canal 
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conditions  may  arise  which  later  on  in  the  baby’s  life 
causes  symptoms  (App.  200).  No  one  will  ever  know 
unless  this  child  ever  came  to  autopsy  just  what  did  go 
on  (App.  201).  Dr.  Price’s  testimony  will  be  commented 
on  further  in  Argument. 

George  Cable  Marshall,  plaintiff,  corroborated  in  the 
main  the  testimony  of  his  wife  and  further  as  to  ex¬ 
penses  which  are  admitted.  He  had  a  discussion  writh 
Dr.  Irani  in  the  corridor  and  told  him  that  the  baby  was 
going  to  be  born  before  midnight  as  Mrs.  Marshall  knew 
she  was  in  definite  labor.  Dr.  Irani  told  him  that  he  wras 
in  touch  with  Dr.  O’Donnell  and  he  (Dr.  O’Donnell) 
said  we  will  save  that  baby  for  another  week  or  ten  days 
(App.  209). 

Dr.  Robert  Henrv  Barter,  Chief  Medical  Officer  in 
Obstetrics  and  Gynecology,  testified  as  an  expert  and  his 
testimony  will  be  referred  to  in  Argument.  He  testified 
that  no  one  knows  the  exact  cause  of  the  so-called  birth 
injury  (App.  230). 

Dr.  Louis  M.  Heilman,  all  of  wdiose  testimony  was  ob¬ 
jected  to  as  not  binding  upon  the  hospital  after  a  verdict 
was  directed  in  favor  of  Dr.  O’Donnell,  will  be  com¬ 
mented  upon  at  length  in  the  Argument. 

The  defendant  called  Mr.  Leo  G.  Schmelzer,  who  testi¬ 
fied  that  Dr.  Lois  Platt  and  Dr.  Irani  were  on  duty  on 
the  particular  evening  and  Dr.  Fischer  the  other  resi¬ 
dent  and  Dr.  Felts  -were  off  duty  that  day  and  night 
(January  23)  (App.  294).  Doctor  Shea  did  not  believe 
he  was  there  (App.  303). 

Dr.  Ardeshir  Berhan  Irani,  Jr.  testified  that  he  was  a 
resident  in  the  defendant  hospital  on  January  23  and 
saw  Mrs.  Marshall  almost  daily  (App.  306).  After 
doing  a  rectal  it  was  his  opinion  that  she  was  not  in 
labor  at  that  time  and  she  wTas  having  the  same  type  of 
contractions  that  she  had  been  having  for  a  number  of 
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days  and  that  she  had  not  began  to  dilate.  (Italics  ours) 
He  and  Dr.  Fischer  were  both  on  during-  the  day  and  had 
alternate  nights  (App.  307).  On  Dr.  Irani's  visit  at  8:30 
P.  M.,  to  the  best  of  his  ability,  after  having  felt  her 
contractions  and  watching  her,  her  labor  had  not  pro¬ 
gressed,  if  she  was  in  labor  (App.  308).  That  night  he 
admitted  a  patient  on  the  staff  service  and  subsequently 
delivered  triplets.  That  patient  was  cared  for  by  the 
residents  who  were  responsible  to  the  num  on  the  staff 
service.  She  had  no  private  physician.  (Italics  ours). 
(App.  311).  He  would  not  have  ordered  medication  on 
a  patient  without  the  consent  of  the  attending  physician. 
(Italics  ours)  (App.  316). 

Dr.  Roger  O’Donnell,  Jr.  took  over  Mrs.  Marshall  in 
January  of  1947.  He  had  a  conversation  with  Dr.  Irani 
after  nine  o’clock.  He  had  seen  Mrs.  Marshall  the  pre¬ 
vious  night  when  she  had  one  of  the  numerous  bouts  of 
prodromal  labor  (App.  324).  The  only  way  of  knowing 
when  true  labor  is  in  progress  is  when  the  nock  of  the 
womb  begins  to  dilate  (Italics  ours)  (App.  326).  He 
had  never  used  caudal  anesthesia  in  any  kind  of  a  case 
(App.  330).  There  was  no  demonstrable  evidence  that 
the  administration  of  Vitamin  K  had  ever  saved  a  single 
baby  from  tragedy  from  the  source  or  because  of  intra¬ 
cranial  hemorrhage  (App.  338).  Mrs.  Marshall  did  not 
need  an  episiotomv.  The  obstetrician  decides  whether 
it  should  be  done  (App.  343).  In  response  to  a  hypo¬ 
thetical  question  he  felt  that  the  baby  had  a  develop¬ 
mental  defect  (App.  347).  In  his  opinion  the  services 
rendered  by  the  hospital  were  in  keeping  with  good,  cus¬ 
tomary  standards  of  hospital  practice,  nursing,  intern 
and  resident  physician’s  care  and  attention  in  1947  (App. 
348).  He  gave  no  significance  to  the  bump  on  the  head 
( App.  350).  Tn  the  light  of  what  happened  after  10:15 
(Italics  ours)  on  the  night  of  January  23  in  his  medical 
opinion  he  would  say  that  someone  failed  to  properly 
evaluate  the  situation  (App.  355).  The  nurse  in  charge 
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made  an  error  in  judgment,  Miss  Holloway,  now  Mrs. 
Johnson.  The  error  could  have  occurred  to  anyone.  It 
was  a  matter  of  estimating  what  the  termination  of  this 
pregnancy  was  going  to  be.  Reading  back  on  the  record 
there  was  error  in  judging  when  this  baby  would  develop 
to  the  point  that  it  had  developed  at  11:10  (App.  390). 

Dr.  Donald  Stubbs,  chief  of  obstetrical  anesthesia  at 
Garfield  Hospital,  in  response  to  a  hypothetical  question 
(App.  404-405)  stated  that  the  symptoms  indicated  dam¬ 
age  to  the  brain.  He  was  unable  to  state  the  exact  cause 
of  the  damage  to  the  brain  and  believed  that  anvone 
would  be  unable  to  state  the  exact  cause  of  the  damage 
but  because  the  symptoms  were  so  late  in  appearing  he 
was  justified  in  concluding  that  the  baby  had  a  develop¬ 
mental  defect  associated  with  its  premature  birth  (App. 
406).  The  American  Society  for  the  Study  and  Preven¬ 
tion  of  Cerebral  Palsy  estimates  that  there  are  more  than 
one-half  million  of  these  babies  with  prominent  symp¬ 
toms.  It  is  not  uncommon.  The  use  of  caudal  anesthesia 
was  contraindicated  (App.  407).  21/A%  of  the  women 

at  Garfield  are  given  caudal.  He  disagreed  with  Dr. 
Heilman’s  statement  based-  on  Dr.  Master’s  study  (App 
412). 

Dr.  John  Louis  Parks,  chief  medical  officer  in  the  de¬ 
partment  of  obstetrics  at  Gallinger  made  a  15  month 
study  on  the  use  of  Vitamin  K  and  involving  1594  pa¬ 
tients  treated  without  Vitamin  K  and  1151  treated  with 
Vitamin  K  and  as  a  result,  concluded  that  the  adminis¬ 
tration  of  vitamin  K  to  mothers  had  no  effect  in  reduc¬ 
ing  the  incidence  of  neonatal  hemorrhage  (App.  420). 
He  could  not  state  an  opinion  as  to  the  cause  of  the 
existent  condition  of  the  baby  (App.  421).  Many  of 
these  babies  have  congenital  or  developmental  anomalies 
or  developmental  defects.  It  is  very  difficult  for  the 
obstetrician  or  anyone  else  to  say  the  direct  cause  of  an 
individual  spastic  infant  (App.  442).  In  response  to  a 
hypothetical  question  (App.  427  through  430)  Dr.  Parks 
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testified  that  the  interns,  residents  and  nurses  acted  in 
accordance  with  accepted  standards  of  hospital  services 
qualifying  his  answer  that  they  were  workmg  under  the 
direction  of  a  private  physicicm  and  carried  out  and 
executed  orders  in  a  very  acceptable  manner  (App.  431) 
(Italics  ours). 

Dr.  H.  Hazen  Shea  testified  that  while  his  name  ap¬ 
peared  in  the  log  record  with  reference  to  Lydia  Warren, 
he  was  not  present  during  the  delivery  of  triplets  on 
January  23,  1947.  He  knew  this  because  he  had  never 
seen  triplets  born  (App.  440). 

Dr.  Howard  Pope  Parker,  associate  of  Dr.  O’Donnell, 
in  response  to  a  hypothetical  question  (same  as  that 
asked  Dr.  Parks  (App.  427  through  430)  answered  that 
the  procedures  were  in  accord  with  good  hospital  prac¬ 
tice.  (App.  445) 

The  issue  was  submitted  to  the  jury  and  a  verdict  of 
Fifty-five  Thousand  Dollars  ($55,000.00)  was  returned  in 
favor  of  the  infant  plaintiff  and  Two  Thousand  ($2,- 
000.00)  in  favor  of  the  father,  George  C.  Marshall,  and 
judgments  were  entered  thereon,  from  which  this  appeal 
is  taken  (App.  26-27). 

Motion  was  filed  to  set  aside  the  verdict  and  enter 
judgment  for  the  defendant  and/or  grant  a  new  trial 
and  this  motion  was  denied  by  the  court.  (App.  28,  29). 

STATEMENT  OF  POINTS 

1.  The  court  erred  in  submitting  to  the  jury  the  issue 
of  defendant’s  negligence  on  any  theory. 

2.  The  court  erred  in  submitting  to  the  jury  the  issue 
involving  the  causal  relationship  between  the  defend¬ 
ant’s  conduct  and  the  resulting  spasticity  and  in  allow¬ 
ing  the  jury  to  speculate  as  to  the  cause  of  the  infant 
plaintiff’s  spasticity. 
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3.  The  court  erred  in  permitting  excerpts  of  medical 
textbooks  to  be  read  into  evidence,  as  well  as  excerpts 
from  scientific  studies. 

4.  The  court  erred  in  its  failure  to  declare  a  mis¬ 
trial. 

5.  The  Court  erred  in  permitting  improper  hypo¬ 
thetical  and  other  questions  to  be  asked  of  Dr.  Louis  M. 
Heilman  and  also  erred  in  refusing  to  strike  out  all  of 
his  testimony. 

6.  The  court  erred  in  refusing  to  grant  defendant’s 
instructions  Nos.  2,  3,  4,  and  8. 

7.  The  court  erred  in  its  general  charge  to  the  jury. 

SUMMARY  OF  ARGUMENT 

I.  Lucy  Cornwell  Marshall,  the  mother  of  the  plain¬ 
tiff,  was  a  patient  of  Dr.  Roger  O’Donnell,  originally  a 
co-defendant  in  this  suit.  She  was  in  the  defendant  hos¬ 
pital  under  Dr.  O’Donnell’s  care  and  any  acts  of  alleged 
negligence  of  nurses,  interns  and  residents  of  the  de¬ 
fendant  hospital  were  to  be  judged  by  the  standard  of 
what  is  good  hospital  practice  of  the  employees  of  the 
hospital  toward  a  patient  of  a  private  physician  and  not 
by  the  standards  of  care  of  an  obstetrician.  In  other 
words,  the  residents  and  nurses  were  to  carry  out  the 
instructions  of  Dr.  O’Donnell.  A  reading  of  the  entire 
record  fails  to  disclose  any  acts  of  negligence  on  the  part 
of  the  employees  of  the  hospital,  and  further,  that  under 
the  circumstances  of  the  case,  Mrs.  Marshall  received 
excellent  hospital  attention.  She,  herself,  testified  that 
she  had  excellent  nursing  attention,  thus  eliminating  any 
negligence  in  that  respect.  The  resident,  at  the  time  of 
the  spontaneous  birth,  was  delivering  triplets  with  the 
assistance  of  the  intern  and  could  not  leave  that  duty. 
There  was  no  one  else  available  to  tend  to  Mrs.  Marshall 
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other  than  the  nurses  who  were  constantly  at  her  side. 
While  a  nurse  may  have  made  an  error  in  judgment,  in 
the  light  of  what  subsequently  happened  and  in  looking 
back  over  the  record  that  is  not  negligence  and  there  is 
not  a  scintilla  of  evidence  that  the  defendant’s  employees 
were  negligent. 

II.  There  was  literally  no  evidence  that  anything  the 
defendant’s  employees  were  obligated  to  do  or  failed  to 
do  caused  the  present  spastic  condition  of  the  infant  plain¬ 
tiff.  There  is  not  a  single  doctor,  including  the  plain¬ 
tiffs’  four  doctors,  i.  e.  Heilman,  Lambros,  Price  and 
Barter,  who  testified  that  anything  the  defendant  hospital 
did  or  failed  to  do  caused  the  present  condition  or  who 
could  state  with  any  certainty  what  caused  the  injury 
resulting  in  Noel’s  present  spastic  condition.  The  physi¬ 
cians  and  experts  in  such  matters,  if  anyone,  should  know 
what  caused  the  injury  to  the  brain  of  Noel  in  her  prema¬ 
ture  spontaneous  or  precipitous  delivery  and  when  not 
one  of  them  could  definitely  or  with  any  certainty  say 
what  caused  the  injury  resulting  in  the  spasticity,  it  was 
manifestly  error  to  permit  the  jury  to  speculate  and  de¬ 
termine  that  which  the  experts  themselves  did  not  know 
nor  had  they  been  able  to  determine. 

III.  The  Court  over  objections  permitted  counsel  for 
plaintiff  to  constantly  read  excerpts  from  textbooks  on 
obstetrics  in  his  cross-examination  of  doctors,  thus,  in 
effect,  getting  contradictory  and  hearsay  evidence  before 
the  jury.  Further,  over  repeated  objections,  Dr.  Hell- 
man  was  permitted  to  answer  questions,  including  an¬ 
swers  to  hypothetical  questions,  based  on  studies  made 
by  others  and  even  dated  after  the  date  with  which  we 
are  here  concerned,  January  23,  1947. 

IV.  Counsel  made  the  unprovoked  statement  before 
the  jury  that  some  records  had  been  destroyed,  which 
statement  impugned  the  honesty  and  integrity  of  the  offi- 
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cials  of  the  hospital,  the  individual  defendant.  Dr.  O’Don¬ 
nell,  or  counsel  for  the  defendants.  He  then  stated  that 
it  was  a  matter  of  proof  to  the  satisfaction  of  a  jury. 
A  motion  for  a  mistrial  was  made,  which  was  refused  by 
the  Court  and  no  admonition  given  to  the  jury,  nor  did 
counsel  ever  prove  such  a  statement.  With  that  state¬ 
ment  before  the  jury,  the  defendants  were  prejudiced, 
as  evidenced  by  the  verdict. 

V.  Dr.  Heilman’s  testimony  was  that  of  an  expert  on 
obstetrics  and  he  did  not  attempt  to  testify  as  to  hos¬ 
pital  procedures  when  the  patient  was  under  the  care  of 
a  private  physician.  To  hold  Dr.  Irani  to  that  care  was 
manifestly  an  error.  Further,  his  testimony  was  admit¬ 
tedly  that  of  hindsight  and  not  foresight. 

VI.  The  Court  denied  all  prayers  and  prepared  his 
own  instructions.  Certain  prayers  requested  by  the  de¬ 
fendant  were  refused  and  were  not  covered  in  the  gen¬ 
eral  charge  and  further  the  refusal  materially  injured 
the  defendant. 

VII.  The  Court  also  erred  in  its  general  instruction, 
especially  with  reference  to  the  standard  of  care  im¬ 
posed  upon  the  residents,  interns  and  nurses  of  the  de¬ 
fendant  hospital. 
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ARGUMENT 

I 

There  Was  Not  Sufficient  Evidence  of  Defendant’s  Negli¬ 
gence  to  Warrant  the  Submission  of  the  Case  to  the  Jury 

It  is  submitted  that  there  is  a  lack  of  sufficient  testi¬ 
mony  tending  to  show  that  the  defendant  through  its 
employees  was  negligent  and  on  this  ground  the  judg¬ 
ment  below  should  be  reversed. 

With  respect  to  the  negligence  of  the  defendant,  it 
should  be  borne  in  mind  that  Mrs.  Marshall  was  the 
private  patient  of  Dr.  O’Donnell  and  the  test  as  to  the 
liability  of  the  hospital  employees  should  be  predicated 
on  the  testimony  of  those  familiar  with  hospital  duties 
of  residents,  interns  and  nurses  and  their  obligation  to 
the  patients  of  private  doctors. 

It  is  believed  that  counsel  for  appellee  will  concede 
that  the  defendant  hospital  had  no  control  and  had  as¬ 
sumed  no  responsibility  for  the  acts  of  Dr.  O’Donnell 
and,  further,  that  unless  by  special  contract  it  had  as¬ 
sumed  the  responsibility  of  treating  Mrs.  Marshall,  the 
hospital  is  not  liable  for  Dr.  O’Donnell’s  treatment  and 
care  in  the  delivery  of  the  infant  plaintiff. 

In  Stacey ,  et  al.  v.  Williams ,  253  Ky.  353,  69  S.  W.  2d. 
697,  the  Court  stated  that, 

“The  precedents  in  the  several  Courts  of  the 
United  States  seem  to  be  harmonious  in  their  rulings 
that  where  a  hospital  contracts  to  furnish  and  acts 
in  good  faith,  with  reasonable  care  in  the  selection 
of  a  physician  or  surgeon  it  has  fulfilled  its  obliga¬ 
tion  and*  cannot  be  held  liable  for  his  want  of  skill.” 

The  administration  of  caudal  anesthesia  or  other  types 
of  anesthesia,  the  performance  of  an  episiotomy  or  the 
administration  of  Vitamin  K  would  necessarily  be  under 
the  orders  of  the  private  physician,  Dr.  O’Donnell.  If 


16 


the  private  physician  were  opposed  to  such  procedures 
or  did  not  think  them  necessary,  the  hospital  employees 
certainly  could  not  undertake  to  prescribe,  treat  or  oper¬ 
ate  under  the  circumstances. 

The  only  possible  basis  of  negligence,  therefore,  would 
be  whether  the  resident,  intern  or  nurses  failed  in  their 
duties  or  negligently  performed  the  tasks  assigned  to 
them,  either  by  hospital  or  the  private  physician. 

Two  questions  are  presented  then : 

(1) .  Were  the  nurses  negligent. 

(2) .  Was  the  resident  Dr.  Irani  negligent. 

Mrs.  Marshall  testified  that  Mrs.  Holloway  came  into 
her  room  at  least  a  dozen  times  (App.  55)  and  from  the 
time  she  awakened  at  10:15  until  eleven  o’clock,  the 
nurse  was  in  her  room  seventy-five  per  cent  of  the  time 
(App.  54).  She  had  excellent  nursing  service  (App.  73) 
(Italics  ours). 

Nurse  Holloway  u 'as  of  the  opinion  as  late  as  eleven 
o’ clock  that  Mrs.  Marshall  was  not  ready  to  deliver 
(App.  108)  (Italics  ours).  While  Dr.  O’Donnell  in  his 
testimony  stated  that  in  looking  back  on  the  record  there 
was  an  error  by  Nurse  Holloway  in  judging  when  this 
baby  would  develop  to  the  point  that  it  had  developed 
at  11:10  (App.  390),  that  certainly  cannot  be  considered 
as  negligence  and  at  the  most,  could  be  characterized 
as  an  honest  error  in  judgment. 

The  law  is  well  settled  that  a  physician  (or  a  nurse, 
as  here.)  does  not  insure  the  correctness  of  his  diagnosis, 
and  that  he  is  not  liable  for  an  honest  error  or  mistake 
in  judgment.  As  stated  in  Duckworth  v.  Bennett,  320 
Pa.  47,  181  A.  558,  559: 

“Where  the  most  that  the  case  discloses  is  an 
error  of  judgment  on  the  surgeon’s  part,  there  is  no 
liability.  ’  Williams  v.  Le  Bar,  141  Pa.  149,  159,  21 
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A  525.  Here,  the  doctor  used  his  skilful  fingers  and 
trained  observation  to  detect  what  was  wrong. 
Neither  court  nor  jury  would  be  competent  to  set 
up  an  opinion  counter  to  his,  unless  much  more  was 
shown  than  here  appears.  At  most,  all  that  could 
be  said  is  that  defendant  had  made  a  mistake  in 
diagnosis  where  the  symptoms  were  obscure,  and  for 
this  there  is  no  liability.  ’ y 

In  the  case  of  Hazard  Hospital  Co.  v.  Corrib  s,  et  al,  92 
S.  W.  2d.  35,  which  was  a  suit  against  a  doctor  and  a 
hospital  for  negligence  in  knocking  out  a  tooth  of  an 
infant  during  a  tonsilectomy  and  which  was  swallowed 
by  the  infant  and  in  interpreting  X-rays  failed  to  dis¬ 
cover  the  tooth,  the  Court  held  that  an  error  of  judg¬ 
ment  is  not  negligence. 

It  is  submitted  that  a  nurse  should,  be  governed  by 
the  same  rule  of  law.  Nurse  Holloway  was  entirely 
familiar  with  Mrs.  Marshall’s  stay  in  the  hospital  and 
the  numerous  similar  stormy  sessions  she  had  had  on 
previous  days  and  nights  and  was  present  when  Dr. 
Irani  made  his  rectal  examination  and  knew  his  opinion, 
had  checked  and  rechecked  her  contractions  and  was 
justified  in  judging  that  Mrs.  Marshall  was  not  ready 
to  deliver  at  eleven  o’clock  P.  M.  Of  course,  the  fact 
that  Mrs.  Marshall  delivered  twenty  minutes  later  proved 
that  her  judgment  was  in  error. 

Nurse  Sublett,  nee,  Heinson  was  only  on  duty  a  short 
time  when  the  delivery  occurred.  When  she  was  aware 
of  the  condition  she  did  all  she  could  and  immediately 
rushed  Mrs.  Marshall  to  the  delivery  room  (App.  144). 
She  noticed  bleeding  ivhich  indicated  Mrs.  Marshall  was 
near  delivery  (App.  149).  (Italics  ours).  In  reading 
the  record  she  didn’t  see  anything  other  than  usual  and 
armroved  hospital  practice  (App.  153).  She  testified  for 
the  plaintiff.  She  further  testified  that  when  the  child 
was  delivered  it  came  to  rest  three  inches  from  the 
mother  (App.  151). 
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It  is  respectfully  submitted  that  the  nurses  did  all 
they  could  do  under  the  circumstances. 

(2).  Was  Dr.  Irani  negligent? 

Dr.  Irani  testified  that  he  saw  Mrs.  Marshall  almost 
daily  and  after  doing  a  rectal  at  7 :30  he  was  of  the 
opinion  she  was  not  in  labor  and  she  was  having  the 
same  type  of  contractions  that  she  was  having  for  a 
number  of  days  and  that  she  had  not  began  to  dilate 
(App.  307).  At  S:30  he  saw  her  again  and  she  had  not 
progressed  (App.  30S).  Mrs.  Marshall  fixes  this  time 
as  9:30  (App.  51).  Mrs.  Marshall  admitted  he  made  the 
rectal  at  7 :30.  At  the  time  Mrs.  Marshall  delivered 
spontaneously,  Dr.  Irani  was  engaged  with  the  assistance 
of  Dr.  Platt,  the  intern  on  duty,  in  the  delivery  of  triplets 
(App.  311).  The  first  of  the  triplets  was  born  at  10:45 
and  he  would  probably  have  spent  15  minutes  getting 
prepare^  (App.  313).  He  admitted  the  patient  at  9:00 
P.  M.  Dr.  Heilman,  the  plaintiffs’  witness  testified  that 
a  physician  should  never  walk  away  from  one  delivery 
during  its  accomplishment  to  take  care  of  another  pa¬ 
tient  (App.  284).  Doctors  O’Donnell,  Parks  and  Parker 
all  testified  in  response  to  the  same  hypothetical  ques¬ 
tion  (App.  427  through  430)  that  the  care  accorded  Mrs. 
Marshall  was  in  accord  with  accepted  hospital  standards. 
Had  Dr.  Irani  abandoned  the  actual  delivery  of  the 
triplets  to  attend  Mrs.  Marshall  he  would  have  been 
subject  to  criticism.  The  triplets  were  bom  at  10:45, 
10:55  and  11:25  (App.  155)  so  that  Dr.  Irani  and  Dr. 
Platt  were  constantly  engaged  with  that  task.  WTiat 
else  could  he  have  done?  Dr.  Heilman  in  response  to  a 
hypothetical  question  stated  that  it  became  foreseeable 
that  the  infant  might  leave  the  uterus  probably  at  ten 
and  certainly  at  eleven  (App.  251).  Even  with  his  esti¬ 
mate  of  time.  Dr.  Irani  could  not  have  been  present  be¬ 
cause  of  admitting  of  Mrs.  Warren,  writing  up  the  ad- 
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mission,  examining  her  and  preparing  himself,  L  e., 
scrubbing. 

It  is  submitted  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  hospital  employees  in  their  own  duties 
nor  in  following  the  instructions  of  the  attending  physi¬ 
cian. 

n 

There  Was  No  Evidence  of  Causal  Relation  Between  the 
Alleged  Negligence  of  the  Defendant  and  the  Condi¬ 
tion  of  Which  Plaintiff  Infant  Complains 

The  burden  in  this  case  was  upon  the  plaintiff  to  show 
that  the  alleged  negligence  of  the  defendant  employees 
caused  damage  to  the  infant  plaintiff.  Moore  v.  Trem- 
meling,  78  F.  2d.  821-824;  Wilson  v.  Borden,  61  App., 
D.  C.  327,  62  F.  (2d)  866. 

There  are  only  five  possible  grounds  upon  which  plain¬ 
tiff  could  claim  that  defendant’s  negligence  caused  the 
condition : 

(1) .  The  alleged  bump  (because  plaintiff  heard  a 
thud)  at  the  time  of  delivery. 

(2) .  Failure  to  administer  a  caudal  anesthesia  or 
other  type  of  anesthesia. 

(3) .  Failure  to  perform  an  episiotomy. 

(4) .  Failure  to  administer  Vitamin  K  to  the  infant 
immediately  upon  birth. 

(5) .  The  failure  of  a  physician  to  be  present  at  the 
birth. 

A  review  of  the  testimony  of  all  of  the  doctors,  whose 
testimony  in  anywise  effects  the  above  points,  follows: 

Dr.  Vasilios  S.  Lambros,  a  specialist  in  neurology,  tes¬ 
tified  on  direct  examination  for  the  plaintiff.  (There  is 
no  dispute  by  the  defendant  that  the  infant  plaintiff 
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suffered  brain  damage  resulting  in  spasticity).  He  diag¬ 
nosed  Noel’s  condition  on  May  30,  1947  as  birth  injury, 
diffused  brain  damage,  probably,  more  severe  in  the 
right  hemisphere  and  status  epilepticus  (App.  112).  She 
sustained  a  severe  injury  to  the  brain.  (App.  114). 
Traumatic  injury  meant  an  injury  by  an  external  force 
and  it  was  his  opinion  that  part  of  her  damage  was  due 
to  hemorrhage  in  her  brain  substance  (App.  115).  That 
he  obtained  a  complete  history  from  Mrs.  Marshall  of 
the  infant’s  condition,  among  which  she  stated  that  Noel 
was  a  premature  baby;  third  pregnancy;  she  weighed 
three  pounds,  nine  ounces;  she  had  an  eight  and  one-half 
hour  labor  with  two  false  starts  and  at  the  time  of  its 
actual  birth,  the  baby  was  unattended,  and  that  the  baby 
on  being  delivered  struck  its  head  on  the  .table  (App. 
116). 

The  following  facts  (abbreviated  here  by  counsel  for 
Appellant)  were  submitted  to  Hr.  Lambros  by  Appellees’ 
attorney : 

That  Noel  Marshall,  weighing  three  pounds,  nine 
ounces,  on  January  23,  1947,  at  or  around  eleven  P.  M., 
without  the  presence  or  assistance  of  a  medical  obstetri¬ 
cian,  was  permitted  to  pass  through  the  mother’s  pelvic 
canal  and  with  very  little  delay,  at  or  around  eleven 
P.  M.  proceed  to  the  perineum  floor  where  she  remained, 
without  assistance  of  an  obstetrical  physician  during  the 
period  of  the  first  stage  and  during  the  entire  period  of 
the  second  stage  of  labor;  that  while  the  premature  in¬ 
fant  was  still  resting  on  the  mother’s  perineum  with  the 
perineum  bulging  and  the  infant’s  head  visible  upon  ex¬ 
amination,  and  that  before  the  mother  had  assumed  a 
prone  position,  the  infant  Noel  was  suddenly  expelled 
in  an  arc-like  manner  for  a  distance  equal  to  its  length 
and  came  in  contact  with  the  firm  surface  of  the  delivery 
table,  thereby  causing  a  sound  in  the  nature  of  a  thump, 
audible  to  the  mother.  (App.  121).  (There  is  no  testi¬ 
mony  that  the  child  was  expelled  in  the  arc  like  manner.) 
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He  was  then  asked  the  following  question: 

“Can  you  in  your  opinion  with  reasonable  medical 
certainty  say  whether  the  events  which  I  have  de¬ 
scribed  as  occurring  on  January  23,  1947,  by  a  rea¬ 
sonable  preponderance  of  probabilities  constitute  the 
competent  producing  cause  of  the  conditions  which 
you  found  the  infant  Noel  suffering  at  the  time  of 
your  first  examination.,,  (App.  122) 

And  his  answer  was: 

“Fas,  it  is  possible”.  (Italics  ours).  (App.  124). 

He  further  testified  that  the  skull  of  a  premature  child 
was  more  susceptible  to  damage  and  that  the  'icterus  is 
an  external  force  of  a  muscular  character  involved  in  the 
mechanics  of  labor  and  delivery  which  could  reasonably 
constitute  a  sufficient  source  for  a  traumatic  intracranial 
hemorrhage  (App.  128).  (Italics  ours).  This  was  in 
the  form  of  a  question  asked  by  Appellees’  counsel. 

On  cross-examination,  he  stated  that  a  birth  injury  is 
any  type  of  injury  that  occurs  shortly  before,  during  or 
after  delivery  of  the  baby,  and  by  “during  actual  labor” 
was  meant  the  force  of  the  uterus  in  pushing  or  ejecting 
the  mother’s  canal  by  the  uterus  either  against  the  tis¬ 
sues,  which  are  soft  or  may  or  may  not  be  soft  enough 
for  the  baby  to  come  through.  The  force  of  the  contract¬ 
ing  uterus  is  around  1350  pounds  pw  square  inch  and  it 
is  an  immediate  expression  of  force  with  a  relaxation 
and  it  is  at  that  time  that  the  baby’s  head  is  jammed 
against  the  mother’s  tissues  when  it  may  be  liable  to  be 
damaged.  (App.  129). 

Premature  babies  in  his  opinion  is  an  effort  on  the 
part  of  nature  to  get  rid  of  such  children  for  the  simple 
reason  that  the  majority  of  them  are  defective  in  some 
manner ,  shape  or  form  (Italics  ours)  and  it  is  nature’s 
way  of  getting  rid  of  these  children  early  before  the;' 
come  to  full  development  In  response  to  a  question 
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that  many  times  Divine  Providence  senses  there  is  some¬ 
thing  wrong  with  the  child  before  any  doctor  or  any 
other  person  knows  it  and  nature  attempts  to  expel  the 
child  prematurely,  he  stated:  “Yes,  that  is  correct.” 
(App.  130). 

There  is  some  defect  in  the  child  itself  and  for  that 
simple  reason  it  is  premature,  because  we  have  enough 
cases  to  substantiate  that  evidence  and  from  the  history 
given  to  him  he  found  no  other  evidence  as  being  the 
cause  of  the  prematurity  of  Noel.  There  was  a  high 
possibility  of  it  or  a  high  probability  that  this  child  un¬ 
fortunately  was  defective  (R.  131). 

The  question  as  read  to  him  (hypothetical  on  direct) 
postulated  the  fact  that  if  that  injury  did  occur,  would 
it  result  in  this  type  of  an  injury  and  he  answered.  “It 
is  possible”.  (App.  132).  (referring  to  the  bump.) 

In  answer  to  the  question  (still  referring  to  hopotheti- 
cal  question) : 

“Did  you  isolate  any  of  these  conditions  and  elimi¬ 
nate  them,  from  your  considerations  in  giving  your 
answer  to  that  question ,  or  did  you  consider  all  of 
these  factors?  ” 

he  stated: 

“I  answered  the  question  as  a  whole  and  l  an¬ 
swered  it  hy  saying  that  it  is  possible.  In  other 
words ,  1  cannot  say  yes  and  I  cannot  say  no  abso¬ 
lutely,  because,  as  I  mentioned  before,  we  have  to 
take  the  factor  or  prematurity  into  consideration 
and  it  is  impossible  for  me  or  for  anyone  else,  at 
least  in  my  opinion,  to  differentiate  between  whether 
the  actual  bump  on  the  head  or  whether  the  prema¬ 
turity  itself  is  the  predominating  causal  factor  here”. 
(App.  135).  (Italics  ours) 

Dr.  Weldon  Audrey  Price,  a  specialist  in  Pediatrics, 
testified  on  direct  examination  that  when  he  visited  the 
hospital  on  January  24,  he  made  an  entry  reading:  “Pre- 
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mature  female  infant.  No  evidence  of  congenital  defect. 
Heart  sound  of  good  quality.  Lungs  50  per  cent  ex¬ 
panded.  Good  cry.”  (App.  189). 

Vitamin  K  was  used  on  the  theory  that  there  is  a  low¬ 
ered  prothrombin  time,  particularly  in  premature  babies. 
He  could  not  be  sure  what  was  the  correct  answer  as  to 
good,  careful  medical  procedure  in  the  District  of  Colum¬ 
bia  in  the  administration  of  Vitamin  K,  because  in  his 
experience,  going  around  various  hospitals  seeing  babies 
delivered  by  various  doctors,  he  did  not  find  it  to  be  a 
universal  practice.  His  guess  would  be  fifty-fifty.  (App. 
192). 

He  concurred  with  Dr.  Lambros  so  far  as  the  baby’s 
physical  findings  were  concerned,  but  not  necessarily  so 
far  as  his  conclusions  were  concerned.  (App.  193). 

He  signed  a  report  dated  March  8,  1948  of,  “Routine 
check  for  progress — cerebral  birth  injury.”  Birth  injury 
includes  all  the  processes  involved  between  the  time  when 
the  baby  begins  to  leave  the  uterus  and  the  time  when 
it  emergs  in  the  outside  world  (App.  196,  197). 

On  cross-examination,  he  stated  that  he  did  not  neces¬ 
sarily  agree  with  all  of  Dr.  Lambros’  conclusions  because 
cerebral  birth  injury  is  a  term  that  has  been  used  very 
loosely  as  a  general  term  to  cover  many  conditions,  and 
by  cerebral  birth  injury  we  don’t  mean  that  necessarily 
somebody  injured  the  baby,  but  that  just  in  the  normal 
passage  of  the  baby’s  head  through  the  birth  canal,  con¬ 
ditions  may  arise  which  might  later  on  in  the  baby’s  life 
cause  symptoms.  It  was  correct  that  brain  injury  occurs 
in  these  cases  during  the  course  of  birth  by  reason  of  the 
pressure  and  the  musculature  of  the  mother  against  the 
undeveloped  head  of  the  child.  (App.  200). 

On  re-direct  examination  he  testified  that  no  one  will 
ever  know,  unless  this  child  came  to  autopsy,  just  what 
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did  go  on  there,  so  he  couldn’t  say  what  went  on.  (App. 

201). 

Although  birth  injury  is  used  as  an  all-inclusive  term, 
he  still  could  not  be  sure  whether  there  was  any  actual 
injury  due  to  the  process  mentioned  or  whether  this  child 
had  some  congenital  anomaly  (Italics  ours)  of  the  brain 
structure  which  would  result  in  just  about  the  same  symp¬ 
toms,  and  for  want  of  a  better  term  “birth  injury”  is 
used  (App.  202). 

On  re-cross  examination  he  testified  that  when  he  first 
saw  the  baby  on  January  24,  the  baby  looked  to  be  a  nor¬ 
mal,  healthy,  good  condition  premature  baby,  and  all  of 
the  evidences  of  congenital  defects  developed  later  (App. 
204). 

In  answer  to  the  question : 

“Was  it,  that  in  your  opinion,  the  conditions  which 
have  developed  in  the  baby,  and  which  have  been 
characterized  in  the  broad  way  of  ‘birth  injury’  are 
evidence  or  symptoms  which  lead  you  to  believe  that 
her  condition  is  likely  the  result  of  a  congenital  dis¬ 
turbance  in  the  brain  or  a  congenital  deficiency  in 
the  brain?” 

he  said : 

“I  think  that  is  strongly  possible.”  (App.  205) 

Dr.  Robert  Henry  Barter;  employed  at  Gallinger  Hos¬ 
pital  as  the  Chief  Medical  Officer  in  Obstetrics  and  Gyne¬ 
cology,  testified  on  direct  examination  for  the  plaintiff 
that  with  a  patient  in  the  condition  in  which  Mrs.  Mar¬ 
shall  was  described  (App.  215),  the  patient  wmuld  be  fol¬ 
lowed  in  labor  as  is  customarily  the  case  by  being  exam¬ 
ined,  the  foetal  heart  checked,  etc.  during  the  course  of 
this  time,  if  it  were  definitely  established  that  the  patient 
were  in  labor,  which  in  many  instances,  is  a  very  difficult 
thing  to  do.  •  •  •  In  this  particular  case,  we  have  no 
set  rules  or  regulations  governing  patients  in  labor,  ex- 
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cept  that  they  are  watched  and  followed  along  as  deemed 
necessary  by  the  attending  physician,  in  this  instance,  by 
the  interns  and  residents  at  ‘his’  hospital.  (Italics  onrs). 
The  frequency  with  which  the  mother  is  examined  de¬ 
pends  entirely  on  how  busy  they  are.  There  is  no  defi¬ 
nite  or  stated  specific  interval  at  which  a  patient  has  to 
be  examined  during  that  particular  time.  The  question 
of  good,  customary  obstetrical  procedures  prevailing  in 
the  District  of  Columbia  in  order  to  relieve  or  reduce 
the  pressures  of  the  perineum  and  the  pressures  inci¬ 
dental  to  the  birth  canal  in  the  delivery  of  a  premature 
child  is  entirely  in  the  discretion  of  the  obstetrician  (App. 
221).  (Italics  ours). 

On  cross-examination,  he  stated  that  no  one  knows  to 
the  best  of  his  knowledge  the  exact  cause  of  the  so-called 
birth  injury  of  that  particular  type.  He  did  not  believe 
that  anyone  has  ever  proved  one  way  or  the  other  thei 
exact  cause  of  an  intracranial  hemorrhage  of  a  baby 
that  is  bom  spontaneously.  Certainly  if  forceps  had  been 
used  on  the  baby’s  head,  to  extract  the  baby,  at  least  the 
forceps  and  the  obstetrician  are  usually  blamed  for  the 
fact  that  the  baby  has  an  intracranial  hemorrhage.  •  •  • 
Whether  or  not  the  baby  might  have  had  that  type  of 
birth  injury,  whether  or  not  the  forceps  had  been  used, 
7  don.’t  think  amjbody  could  tell.  I  do  not  believe  that 
anyone  has  ever  proved  the  exact  cause  of  intracranial 
hemorrhage.  (App.  230). 

You  do  not  do  an  episiotomy  if  the  delivery  is  imme¬ 
diately  imminent.  (App.  235) 

Vitamin  K  is  not  used  at  all  at  Gallinger  (App.  235). 

Tn  response  to  a  question  on  re-direct  examination, 
reading : 

“Would  good,  careful,  customary  procedure  in  hos¬ 
pitals,  in  so  far  as  obstetrical  attention  is  concerned, 
require  constant  supervision  over  a  premature  baby 
when  the  mother  is  known  to  be  in  true  labor?” 
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he  answered: 

“That  would  be  the  ideal  situation  but  I  do  not 
know  of  any  hospitals  where  that  exists.”  (App.  237). 

Dr.  Louis  M.  Heilman,  a  specialist  in  obstetrics  and 
Gynecology  testified  for  the  plaintiff  on  direct  examina¬ 
tion  that  for  the  past  two  weeks  he  had  in  his  possession 
copies  of  the  hospital  records  of  Mrs.  George  C.  Marshall 
(App.  248).  It  is  the  usual  custom  to  have  the  patients 
followed  in  labor  by  the  house  staff  of  the  hospital. 
Eliminating  any  extra-uterine  events  and  assuming  the 
injury  at  birth  of  Noel  Marshall  to  be  an  intracranial 
hemorrhage  caused  by  trauma,  his  opinion  of  the  compe¬ 
tent  producing  cause  of  the  trauma  was  pressure  on  the 
head  of  the  infant  by  the  rigid  muscles  of  the  perineum, 
rapid  expulsion  of  the  fetus  from  the  birth  canal.  The 
question  was  asked: 

“Doctor,  in  your  opinion,  eliminating  any  possible 
traumas  which  might  have  occurred  after  it  left  the 
birth  canal,  are  the  probabilities  greater  that  a  trau¬ 
matic  brain  damage  resulted  from  the  sudden  re¬ 
lease  of  pressure  upon  the  infant’s  skull  or  are  the 
probabilities  greater  that  the  damage  resulted  from 
the  application  of  pressure  during  the  journey 
through  the  birth  canal? 

He  answered: 

“ Both  factors  exist.  The  latter  is  probably  the 
more  potent  one.”  (App.  252). 

“Q.  Doctor,  irrespective  of  the  effectiveness  of  con¬ 
duction  anesthesia,  will  you  describe  the  alternative 
procedure  for  the  delivery  of  premature  infants  to 
avoid  brain  damage  by  the  traumatic  effects  of  the 
mother’s  musculature  in  the  birth  canal?” 

“A.  Proper  supervision  of  labor,  assuming  it  is  ap¬ 
parent  that  true  labor  has  begun,  with  obstetrical  at¬ 
tention.  by  a  physician  as  soon  as  the  head  becomes 
visible  on  the  preineum,  the  attending  phifsician 
should  control  the  birth  of  the  head  and  if  the  pe¬ 
rineum  is  at  all  tight  episiotomy  should  be  done. 
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The  mother  can  be  given  inhalations  of  nitrous  oxide 
and  oxygen  or  ether,  or  a  local  infiltration  of  the 
perineum  with  novocaine  can  be  done  to  facilitate 
delivery.” 

“Q.  Then ,  it  is  your  medical  opinion  that  there  was 
a  possibility  of  escape  if  these  delivery  techniques 
were  made  available ,  while  it  is  a  possibility  that 
the  injury  would  have  occurred  in  any  event?” 

“A.  Yes.” 

“Q.  Assuming ,  Doctor ,  that  a  premature  infant  is 
by  fate  destined  to  sustain  some  type  of  traumatic 
intracranial  hemorrhage  during  delivery  regardless 
of  the  obstetrical  care  present,  would  the  extent  of 
residual  brain  damage  vary  in  proportion  to  the 
presence  or  absence  of  the  obstetrical  techniques  you 
have  enumerated?” 

“A.  I  think  so.  That  is  my  personal  opinion  on 
the  subject.”  (App.  254)  (Italics  ours) 

Trauma,  asphixia,  and  fetal  disease  which  would  in¬ 
clude  hemorrhagic  disease  and  congenital  malformations 
causes  cerebral  damage. 

He  would  personally  not  use  inhalation  anesthesia  in 
cases  of  premature  infants  (App.  264).  Conduction  anes¬ 
thesia  would  reduce  the  causes  of  intracranial  hemor¬ 
rhage,  perhaps  not  eliminating  them  entirely.  (App.  267). 

On  cross-examination  he  could  not  give  a  positive  state¬ 
ment  that  the  alleged  lack  of  care  was  responsible  for 
the  brain  damage  of  this  child.  However,  it  was  one  of 
the  contributing  factors.  (App.  281). 

He  refused  to  make  any  statement  regarding  the  so- 
stated  bump  on  the  head.  (Italics  ours)  Such  things 
are  terribly  difficult  to  evaluate  and  oftentimes  are  exag¬ 
gerated  by  patients.  Furthermore,  how  hard  the  baby 
could  have  hit  himself  on  the  table  was,  in  his  mind,  a 
debatable  point  and  he  didn’t  think  he  was  in  any  posi¬ 
tion  to  make  any  statement  in  regard  to  that  point. 
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“Q.  Doctor,  from  your  experience  isn’t  it  true 
that  despite  all  care,  the  utmost  care,  that  damage 
will  occur  during  childbirth?” 

“A  Yes,  that  is  so.” 

“Q.  And  isn’t  it  true  that  the  damage  to  the  brain 
itself  will  cause  spasticity?” 

“A.  Yes,  damage  to  the  brain  will  cause  spas¬ 
ticity.” 

“Q.  And,  I  believe  you  stated  that  despite  all 
care  that  the  brain  can  be  damaged?” 

“A.  It  was.” 

“Q.  So  that  your  answer  previously  given  would 
lead  only  to  conjecture  that  the  lack  of  care  was  a 
contributing  factor?” 

“A.  Yes.  However,  there  is  considerable  evidence 
to  show  that  this  conjecture  is  so.”  (App.  282) 

Some  of  them  (brain  damages)  are  caused  by  asphyxia 
due  to  prolonged  labor.  Some  of  them  are  caused  by 
delivery  of  these  babies  through  contracted  pelvises.  A 
few  of  them  are  caused  by  traumatic  instrument  delivery, 
and  in  some  there  is  no  determinable  cause.  (App.  284). 

Despite  all  care,  there  will  be  some  damage  from  con¬ 
tractions  in  the  case  of  premature  infants  (App.  285). 
(Italics  ours). 

The  percentage  of  brain  damage  is  greater  in  prema¬ 
ture  infants  or  premature  births  than  it  is  in  term 
babies.  (App.  285). 

He  would  not  like  to  give  the  jury  the  impression  that 
lack  of  care  was  100%  certainly  the  cause  of  this  cerebral 
damage.  (App.  285). 

“Q.  Well,  Doctor,  you  are  in  general  familiar  with  . 
the  deposition  and  your  testimony  taken  on  February 
20th,  1950.  Isn’t  vour  position  throughout  the  testi¬ 
mony  practically  that  of  someone  sitting  along  third 
base  and  second  guessing  the  matter  of  strategy,  in 
that  your  opinion  is  based  mainly  on  hindsight  rather 
than  foresight? 
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“In  other  words,  you  are  saying  that  if  they  had. 
used  a  hit  and  run  rather  than  a  sacrifice,  the  injury 
might  have  been  prevented?” 

“A.  Yes,  that  is  correct.”  (App.  288) 

Dr.  Roger  O’Donnell,  a  specialist  in  obstetrics  testified 
for  the  defendant  and  on  direct  examination  stated  that 
Dr.  Irani  on  his  check  at  8:30  or  9:30,  could  with  rea¬ 
sonable  certainty  as  a  physician  determine  whether  or 
not  she  was  in  true  labor.  (App.  326);  that  he  did 
not  approve  of  the  use  of  caudal  anesthesia  in  an  ob¬ 
stetrical  case.  (App.  330).  The  nurse  administers  to 
the  baby  one  ampule  of  hykinone  (Vitamin  K) ;  that  w’as 
his  standing  order  and  his  orders  were  followed.  (App. 
341). 

In  his  opinion,  the  administration  of  hykinone  will  not 
have  any  effect  on  anything  that  happens  within  the 
baby’s  cranial  cavity  either  at  the  time  of,  during,  or 
after  birth  (App.  343). 

In  answer  to  a  hypothetical  question  (App.  346,  347), 
embracing  many  of  the  facts  submitted  to  Dr.  Heilman, 
Dr.  O’Donnell  was  asked  to  state  his  opinion  as  to  what 
is  the  cause  of  the  child’s  condition  and  he  answered 
that  he  would  have  to  agree  with  the  testimony  of  Dr. 
Lambros  in  this  case  and  the  testimony  of  Dr.  Price,  He 
felt  that  this  baby  had  a  developmental  defect,  (App. 
347).  His  opinion  was  that  even  before  labor  began 
in  Mrs.  Marshall  with  reference  to  the  premature  de¬ 
livery,  the  defectiveness  within  the  baby’s  brain,  whatever 
it  may  be,  was  present  and  the  course  of  labor  and  the 
circumstances  of  the  delivery  had  nothing  to  d-o  with  the 
babyys  present  defective  condition  (App.  348).  (Italics 
ours). 

In  answer  to  a  question  that  had  he  been  present  at 
11:10  P.  M.  the  same  error  of  judgment  was  possible, 
he  answered: 
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“It  has  happened  to  every  obstetrician,  me  in¬ 
cluded,  I  am  sure,  to  be  standing  at  the  bedside  of 
the  patient,  whether  it  be  in  her  bedroom  or  labor 
room,  and  have  her  precipitate  before  your  eyes  be¬ 
fore  anything  could  be  done  about  it.”  (App.  390). 

I  did  not  believe  that  Mrs.  Marshall  needed  any  sort 
of  an  episiotomy  for  the  small  baby.  The  baby  only 
weighed  three  pounds,  nine  ounces  and  if  the  need  for 
an  episiotomy  had  been  present,  some  laceration  prob¬ 
ably  would  have  occurred.  (App.  393). 

Dr.  Donald  Stubbs,  specialist  in  obstetrical  anesthesia, 
testified  for  the  defendant  and  it  was  his  opinion,  based 
on  a  hypothetical  question  (App.  404,  405)  that  the 
symptoms  would  indicate  damage  to  the  brain  of  the 
baby.  As  to  the  time  the  damage  occurred  or  its  exact 
nature,  he  did  not  believe  he  had  enough  evidence  to 
answer  accurately.  There  are  several  things  wliich  can 
cause  such  brain  damage  and  result  in  symptoms  of  this 
kind.  (App.  406). 

He  stated: 

“I  believe  that  there  must  have  been  some  de¬ 
velopmental  disturbance  in  this  brain  u'hich  we  know 
is  common  in  babies  born  this  early.  Their  bloo:l 
vessels  and  their  nervous  systems  are  incompletely 
developed  and  we  cannot  tell,  from  the  behavior  at 
birth,  exactly  what  the  further  developments  will  be 
so  I  would  say  that  I  am  unable  and  believe  that 
anyone  would  be  unable  to  state  the  exact  cause  of 
the  damage  to  the  brain  or  exactly  when  it  occurred 
but,  because  symptoms  were  so  late  in  appearing, 
we  are  justified  in  concluding  that,  in  all  likelihood, 
this  baby  had  a  developmental  defect  associated  with 
its  premature  birth  which  made  it  possible  to  build 
up  this  picture  at  10  weeks,  approximately,  after  the 
baby  was  born.”  (Italics  ours)  (App.  406) 

Dr.  John  Louis  Parks,  Chief  Medical  Officer  in  the 
Department  of  Obstetrics  and  Gynecology,  at  Gallinger 
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Municipal  Hospital  testified  for  the  defendant  and  in  an¬ 
swer  to  the  same  hypothetical  question  as  that  pro¬ 
pounded  to  Dr.  Stubbs  stated  that  he  could  not  express 
an  opinion  of  the  cause  of  the  existent  condition  of  the 
baby.  (App.  421).  He  further  stated: 

“We  don’t  feel  that  we  contribute  very  often  to 
spastic  children  in  their  injuries,  unless  the  baby 
shows  evidence  of  anoxia  or  direct  injury  of  a  defi¬ 
nite  and  specific  character. 

“Many  of  these  babies  have  congenitally  or  de¬ 
velopmental  anomalies,  developmental  defects ;  lack 
of  oxygen  throughout  the  course  of  pregnancy  and 
childbirth;  deficiencies  in  nutrition  thereafter,  or  in¬ 
fections.  It  is  very  difficult  for  the  obstetrician  to 
definitely  say,  or  for  anyone  else  as  far  as  that  is 
concerned,  to  definitely  say  the  direct  cause  of  an 
individual  spastic  infant.”  (App.  422). 

Summarizing  briefly  all  of  the  above,  Dr.  Lambros  said 
the  bump  in  birth  might  possibly  cause  the  condition, 
(which  bump  Dr.  Heilman  discounted),  but  it  was  his 
opinion  that  the  prematurity  itself  was  evidence  of  a 
congenital  defect;  Doctors  Price,  O’Donnell,  Parks,  Stubbs 
all  agreed  that  the  condition  was  congenital.  Dr.  Barter 
stated  no  one  knows  what  caused  the  condition  and  all 
of  the  doctors  in  the  main  agreed  that  no  one  could 
exactly  tell  the  cause.  Dr.  Heilman,  with  the  many 
phases  that  he  injected  into  the  case  as  possibilities,  in¬ 
cluding  congenital  malformations,  still  could  not  state 
the  cause.  That  had  certain  procedures  (which  are  not 
agreed  to  by  the  defense  as  being  in  accord  with  proce¬ 
dures  in  the  District  of  Columbia)  been  followed  the 
injuries  might  have  been  avoided,  yet  despite  all  care 
these  birth  injuries  will  occur.  That  is  evident  by  Dr. 
Stubbs’  testimony  that  there  are  over  one-half  million 
babies  in  the  United  States  today  suffering  from  cerebral 
palsy.  How  then  could  the  jury  determine  what  caused 
the  condition? 
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The  plaintiffs  had  the  burden  of  demonstrating  that 
the  defendant  hospital  was  negligent  and  that  this  negli¬ 
gence  caused  the  injuries  complained  of.  The  testimony 
on  causation  conclusively  establishes  that  there  was  no 
evidence  warranting  submission  of  that  issue  to  the  jury. 

The  law  has  been  aptly  stated  in  Evring  v.  Goode ,  7S 
Fed.  442  (C.  C.),  where  Justice  Taft  said: 

“Before  the  plaintiff  can  recover,  she  must  show 
by  affirmative  evidence — first,  that  the  defendant  was 
unskillful  or  negligent:  and  second,  that  this  want  of 
skill  or  care  caused  injury  to  the  plaintiff.  If  either 
element  is  lacking  in  her  proof,  she  has  presented  no 
case  for  the  consideration  of  the  jury.  The  naked 
facts  that  defendant  performed  operations  on  her 
eye,  and  that  pain  followed,  and  that  subsequently 
the  eye  was  in  such  a  bad  condition  that  it  had  to  bo 
extracted,  establish  neither  the  neglect  and  unskillful¬ 
ness  of  the  treatment,  nor  the  causal  connection  be¬ 
tween  it  and  the  unfortunate  event.” 

This  rule  has  been  quoted  many  times  with  approval, 
and  represents  the  unchallenged  rule. 

Gunning  v.  Cooley,  281  U.  S.  90,  74  L.  Ed.  720,  50 
S.  Ct.  231 

Levy  v.  Vaughn,  42  App.  D.  C.  146 
Cayton  v.  English,  57  App.  D.  C.  324,  23  F.  (2d) 
745,  748 

Bonner  v.  Conldin,  61  App.  D.  C.  336,  62  F.  (2d) 
874  877 

Hohenthal  v.  Smith,  72  App.  D.  C.  343,  114  F.  (2d) 
494 

Wilson  v.  Borden,  61  App.  D.  C.  327,  62  F.  (2d) 
866,  868,  869 

The  expert  testimony  herein  leads  to  the  same  conclu¬ 
sion  reached  by  the  court  in  Falco’s  case,  260  Mass.  74, 
156  N.  E.  691.  The  Court  there  said: 

“The  final  and  decisive  inquiry  therefore,  was, 
whether  copper  poisoning  of  itself  had  caused  pri- 
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mary  cancer.  It  was  a  question  of  fact,  and  not  a 
matter  of  speculative  conjecture  .  .  .  The  claimant 
accordingly  must  rely  on  the  evidence  of  her  own 
witnesses,  and  of  the  impartial  expert,  also  called  by 
her,  to  which  sufficient  reference  previously  has  been 
made  .  .  .  But,  when  this  evidence  is  given  its  full 
probative  effect,  none  of  these  witnesses  would  go 
further  than  to  say  that  it  was  possible,  or  perhaps 
probable,  that  primary  cancer  could  be  caused  by 
copper  or  metal  poisoning.  The  question  was  left 
in  an  atmosphere  of  such  uncertainty  and  doubt  that 
no  causal  connection  between  the  employee’s  work 
and  the  disease  which  the  commissioner  found  caused 
his  death  had  been  affirmatively  shown”. 

In  the  case  of  Wilson  v.  Borden,  61  App.  D,  C.  327, 
62  Fed.  2d.  386,  it  was  held : 

“Where  the  evidence  upon  any  issue  is  all  on  one 
side  or  so  overwhelmingly  on  one  side  as  to  leave 
no  room  to  doubt  what  the  fact  is,  the  court  should 
give  a  peremptory  instruction  to  the  jury.  People’s 
Savings  Bank  v.  Bates,  120  U.  S.  556,  562,  7  S.  Ct. 
679,  30  L.  Ed.  754;  Southern  Pacific  Company  v. 
Pool,  160  U.  S.  438,  440,  16  S.  Ct.  338,  40  L.  Ed.  485, 
‘Wlien  a  plaintiff  produces  evidence  that  is  consis¬ 
tent  with  an  hypothesis  that  the  defendant  is  not 
negligent  and  also  with  one  that  he  is,  his  proof 
tends  to  establish  neither.’  Ewing  v.  Goode  (By 
Taft,  Circuit  Judge)  78  F.  442,  444.”  Gumimg  v. 
Cooley,  281  U.  S.  90,  94,  50  S.  Ct.  231,  233,  74  L.  Ed. 
720. 

The  case  further  stated:  (page  330) 

“Plaintiff’s  evidence  may  have  tended  to  prove 
that  her  arm  upon  her  discharge  by  defendant  was 
in  an  unsatisfactory  condition,  but,  assuming  that 
it  did,  that  would  establish  *  neither  the  neglect  and 
unskillfulness  of  the  treatment,  nor  the  causal  con¬ 
nection  between  it  and  the  unfortunate  event’.  Ewing 
v.  Goode,  (C.  C.)  78  F.  442,  443.  All  that  was  re¬ 
quired  of  defendant  in  undertaking  to  treat  the  plain¬ 
tiff  was  that  he  exercise  the  ordinary  care  and  skill 
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of  his  profession  in  the  District  of  Columbia.  Cay- 
ton.  v.  English,  57  App.,  D.  C.  224,  23  F.  (2d)  745; 
Hazen  v.  Mullen,  59  App.  D.  C.  3,  32  F.  2d.  394. 
Plaintiff  alleged  lack  of  skill  and  negligence.  She 
proved  neither.” 

In  Christie  v.  CaUahan,  75  U.  S.  App.,  D.  C.,  133,  124 
F.  (2d)  825,  the  evidence  of  causation,  although  slight 
and  considered  by  the  dissenting  justice  as  less  than  a 
scintilla,  contained  much  more  on  the  issue  of  causation 
than  is  found  in  this  case.  In  that  case  there  was  an 
admission  by  the  defendant  that  he  had  caused  the  in¬ 
jury,  there  was  testimony  from  all  the  experts  that  necro¬ 
sis  often  results  from  excessive  use  of  x-ray,  and  there 
was  the  positive  testimony  of  one  expert  that  “it  (plain¬ 
tiff’s  injury)  was  caused  by  an  x-ray  burn”.  Where  is 
there  such  testimony  here?  Does  any  expert  say  that 
the  failure  of  defendant  to  have  a  doctor  present  during 
the  actual  birth  caused  plaintiff’s  condition?  Does  any 
expert  say  that  it  was  the  hospital  employees’  duty  to 
administer  caudal  or  induction  anesthesia,  or  perform  an 
episiotomy.  Dr.  O’Donnell  said  that  vitamin  K  was  given 
under  his  orders,  so  that  that  contention  is  out.  The 
most  they  produce  is  in  Dr.  Heilman’s  testimony  alone 
that  one  of  the  above  procedures  by  her  physician  might 
lessen  by  one-third  the  chance  of  preventing  brain  dam¬ 
age.  Dr.  O’Donnell  stated  that  had  he  been  present,  and 
it  has  happened  to  him  before,  this  child  could  have  been 
delivered  before  his  very  eyes  with  no  opportunity  to 
assist. 

The  following  language  approved  by  this  court  in  Levy 
v.  Vaughn,  42  App.,  D.  C.,  146,  is  extremely  pertinent 
to  the  plaintiffs’  evidence  in  this  case: 

“What  does  the  evidence  establish  in  this  case? 
The  evidence,  at  the  most  establishes  that  nobody  is 
certain  that  the  death  did  result  by  reason  of  the  use 
of  ether.  That  is  established  beyond  the  peradven- 
ture  of  a  doubt.  A  great  many  of  these  witnesses, 
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Dr.  Vaughn  among  them,  say  that  it  may  or  it  may 
not  have;  he  cannot  say;  .  .  .  There  is  no  evidence 
in  the  case  to  show,  and  nobody  says,  that  he  died 
from  the  ether.  There  are  a  great  many  of  the 
defendant’s  witnesses  who  say  that  if  they  had  known 
the  condition  of  this  man’s  heart,  they  would  not 
have  administered  the  ether,  but  that  does  not  mean 
that  it  therefore  follows  because  they  did  administer 
the  ether  it  was  the  cause  of  his  death.  .  .  . 

“Therefore,  with  the  fact  staring  you  in  the  face 
that  nobody  says  to  this  jury  that  this  intestate  died 
from  the  effects  of  the  ether,  is  it  possible  that  the 
jury  can  say  what  the  expert  witnesses  and  all  other 
witnesses  in  the  case  say  that  they  cannot  tell  ? 
Does  the  law  mean  that  a  jury  can  pass  upon  the 
cause  of  the  death  of  a  man,  when  those  who  ought 
to  know  cannot  tell?  The  plaintiff’s  witnesses  have 
said  exactly  the  same  thing  that  the  witnesses  for 
the  defendant  have  said.  Then,  when  all  the  wit¬ 
nesses  concur  in  the  statement  that  they  cannot  tell, 
on  what  theory  of  law  can  the  court  submit  to  a  jury 
of  twelve  men  unlearned  in  the  sciences,  the  ques¬ 
tion  of  determining  as  to  condition,  when  the  ex¬ 
perts  themselves  cannot  tell? 

“It  seems  to  me  there  is  nothing  else  in  this  case. 
It  is  absolutely  overwhelming,  and,  to  my  mind,  it  is 
absolutely  conclusive  of  this  question.” 

In  the  case  of  Matuschka  v.  Murphy ,  173  Wis.  484,  180 
N.  W.  821,  the  Court  said: 

“Which  was  the  cause  of  the  ultimate  results 
cannot  be  told  with  any  degree  of  certainty.  WTiile 
the  experts  differed  as  to  the  probability  of  the  effi¬ 
cient  cause,  they  conceded  the  possibility  of  any  one 
of  several  causes.  Where  we  have  a  result  which 
may  be  attributable  to  one  of  two  causes,  it  is  not 
surprising  that  experts  will  differ  as  to  the  real 
cause.  ...  It  emphasizes  the  fact,  however,  that  any 
conclusion  with  reference  thereto  is  mere  conjecture 
and  falls  far  short  of  that  certainty  which  the  law 
requires  for  the  support  of  verdicts.” 
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The  plaintiffs  herein  asserted  and  had  the  burden  of 
proving  that  defendant’s  negligence  caused  the  spasticity. 

In  the  case  of  Hohenihal  v.  Smith,  72  App.,  D.  C.  343. 
114  F.  2d.  494,  the  Court  on  page  345  stated: 

“Part  of  the  services  furnished  to  the  patient  and 
charged  for  by  the  hospital  is  the  assistance  of 
nurses/  interns  and  attendants  in  caring  for  the  pa¬ 
tient  after  the  operation  pursuant  to  instructions 
given  by  the  operating  surgeon.  They  perform  the 
duty  of  their  employer  (the  hospital)  to  the  patient 
when  they  carry  out  the  instructions  of  the  doctor. 
Such  evidence  as  there  is  on  the  point  indicates  that 
it  was  part  of  the  normal  duties  of  interns  at  Emer¬ 
gency  Hospital  to  give  a  hypodermoclysis  after  oper¬ 
ations”. 

It  is  respectfully  submitted  that  all  of  the  testimony 
in  this  case,  remembering  that  the  plaintiffs  have  the 
burden  of  proving  all  of  their  material  allegations,  was 
to  the  effect  that  the  only  duty  imposed  upon  the  de¬ 
fendant  hospital  was  to  make  periodic  checks  of  the  con¬ 
dition  of  the  plaintiff’s  mother  and  report  to  the  at¬ 
tending  physician.  She  had  a  nurse  constantly  at  her 
side,  who  did  not  believe  she  was  ready  to  deliver  as 
late  as  eleven  o’clock  and  the  resident  had  made  his 
examination  as  late  as  nine  or  nine-thirty  and  felt  she 
had  made  no  progress  and  was  in  the  act  of  delivering 
triplets  when  the  actual  spontaneous  delivery  occurred. 
It  will  be  recalled  that  Dr.  Irani  testified  that  he  would 
give  no  medication  without  specific  orders  of  the  doctor. 
Certainly  he  could  not  have  performed  the  various  opera¬ 
tions  suggested  by  Dr.  Heilman  without  the  orders  of 
the  attending  physician.  It  will  be  recalled  also  that  he 
testified  positively  that  Dr.  O’Donnell  was  adverse  to 
making  rectal  examinations  in  a  premature  case  too  fre¬ 
quently. 

Tn  the  case  of  Bonner  v.  Conklin,  supra,  it  was  shown 
that  the  physician  was  engaged  to  attend  a  delivery.  He 
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lett  tne  hospital  and  could  not  be  found-  As  a  conse¬ 
quence,  lie  was  not  present  during  the  first  part  of  the 
delivery.  The  Court  said: 

“A  review  of  the  evidence  fails  to  disclose  any 
testimony  to  the  effect  that  the  absence  of  the  doc¬ 
tor  from  the  hospital  was  the  proximate  cause  of 
the  trouble  complained  of.  While  there  is  testimony 
that  the  condition  may  have  been  caused  by  child¬ 
birth,  yet  there  is  no  evidence  that,  had  the  de¬ 
fendant  been  present  and  exercised  reasonable  pro¬ 
fessional  skill,  the  result  could  or  would  have  been 
different.  For  this  failure  in  the  testimony  to  es¬ 
tablish  a  case  of  negligence,  we  think  the  court  was 
justified  in  directing  a  verdict.” 

It  is  respectfully  submitted  that  none  of  the  five  pos¬ 
sible  grounds  upon  which  plaintiffs  could  claim  defend¬ 
ant’s  negligence  caused  the  condition  have  been  sus¬ 
tained  by  the  plaintiffs. 

In  the  case  of  Kasmer  v.  Sternal,  83  U.  S.  App.,  D.  C. 
Reps.  50,  165  F.  2d.,  the  court  held,  on  page  52: 

“When  such  evidence  goes  only  so  far  as  to  show 
that  the  cancer  might  have  resulted  from  any  one  of 
several  causes,  for  only  one  of  which  defendant  may 
be  responsible,  it  fails  to  make  out  a  case.  Chicago . 
M.  &  St.  P.  Ry.  Co.  v.  Voelker,  8  Cir.,  129  F.  522, 
530,  70  L.  R.  A.  264;  Ewing  v.  Goode,  C.  C.  78  F. 
442.”  (Italics  ours) 

The  Court  further  stated  on  page,  52  that  the  testi¬ 
mony  in  that  case  left  the  question  wholly  to  guess  and 
speculation. 

It  is  respectfully  submitted  that  the  case  with  which 
we  are  now  concerned  appears  to  be  in  the  same  cate¬ 
gory  as  that  of  the  Kasmer  case,  in  that,  no  doctor  af¬ 
firmatively  testified  that  anything  the  defendant  did  or 
failed  to  do  caused  the  condition  with  which  the  infant 
plaintiff  is  now  suffering. 
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Without  more,  the  judgment  below  should  be  reversed 
by  applying  the  well  established  principle  that  where 
several  grounds  of  liability  are  charged  and  there  is  a 
general  verdict,  a  new  trial  must  be  ordered  if  the  ver¬ 
dict  on  any  of  the  grounds  is  not  justified.  As  stated  in 
Chicago ,  M.  &  St.  P.  Ry.  Co.  v.  Voelker,  129  F.  522,  530: 

“It  was  therefore  the  right  of  each  party  to  have 
the  jury  correctly  instructed  respecting  each  of  the 
claimed  acts  of  negligence  the  same  as  if  the  right 
of  recovery  rested  upon  it  alone ;  and  if  there  was 
material  error  in  the  instructions  given  or  refused 
respecting  either  charge  of  negligence,  the  verdict, 
being  general,  cannot  stand.” 

It  is  accordingly  urged  that  the  trial  court  erred  in 
permitting  the  jury  to  speculate  whether  the  defendants 
conduct  caused  the  spasticity,  when  the  physicians  could 
not  determine  or  know. 


Ill 

The  Court  Erred  in  Permitting  Excerpts  of  Medical  Text¬ 
books  and  Journals  to  Be  Read  Into  Evidence  as 
Well  as  Excerpts  from  Scientific  Studies 

Dr.  Roger  O’Donnell  stated  with  reference  to  opinions 
expressed  in  his  own  testimony  as  to  medical  authority 
that  he  relied  on  his  own  opinions  (App.  356),  yet  on 
cross-examination  he  was  confronted  with  excerpts  taken 
at  random  from  various  textbooks  and  asked  if  he  agreed 
with  the  statements  read  by  counsel  without  the  ad¬ 
vantage  of  the  entire  text  of  the  articles  or  books.  The 
sole  purpose,  as  was  apparent  throughout  the  examina¬ 
tion,  was  not  to  test  his  qualifications,  but  to  get  into 
evidence  statements  and  even  inferences  before  the  jury 
that  might  be  adverse  to  his  own  opinions,  as  evidenced 
by  counsel’s  examination  (App.  359).  This  was  highly 
prejudicial  to  the  defendant  as  things  injected  had  no 
relevancy  to  the  care  of  the  hospital  employees. 
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Among  those  read  from,  over  objection,  were  the  Year 
Book  of  Obstetrics  and  Gynecology  for  the  year  1948, 
edited  by  Dr.  J.  P.  Greenhill  (App.  357) ;  Premature 
Infants — a  manual  for  physicians  published  by  the  Fed¬ 
eral  Security  Agency  quoting  Waddell  and  Whitehead, 
Lehman  from  Germany,  L.  M.  Heilman  (Nov.  10,  1947) 
(App.  360-361),  Management  of  Obstetric  difficulties,  by 
Paul  Titus  M.  D.  (App.  361,  36S),  Principles  of  Practice 
of  Obstetrics  by  Lee  Greenhill  (App.  371),  Obstetric 
Nursing  by  Frederick  C.  Falls,  M.  D.  (App.  371),  Ex¬ 
hibiting  a  drawing  to  the  jury  from  the  same  book  show¬ 
ing  a  bulging  perineum  (App.  372),  Vol.  141  American 
Medical  Association  Journal  dated  November  26,  1949, 
(App.  374),  a  bare  and  short  statement  made  by  Dr. 
Joseph  B.  Shefferv  of  Washington,  D.  C.  before  the 
Medical  Association  in  June  14,  1947  and  published  Jan¬ 
uary  28,  1948  (App.  377-378),  (Additional  objection  made 
that  he  was  available  to  testify),  An  article  in  the  Jour¬ 
nal  of  the  American  Medical  Association  written  by  Dr. 
Masters  November  26,  1949  (App.  379),  Journal  of  Dis¬ 
eases  of  Children  (App.  386,  387). 

It  is  submitted  that  the  general  rule  provides  that 
where  a  physician  relies  on  his  own  opinion  and  experi¬ 
ence,  as  did  Dr.  O’Donnell  (App.  356),  he  may  not  be 
cross-examined  by  the  reading  of  excerpts  from  text¬ 
books.  To  allow  such  procedure  is  to  permit  hearsay 
evidence  in  a  case,  thus  allowing  by  indirection  that 
which  could  not  be  done  directly. 

20  American  Jurisprudence,  page  69,  states'  the  rule 
precisely  as  follows: 

“As  a  general  rule,  the  practice  of  reading  from 
medical  treatises,  in  connection  with  an  opinion 
given,  is  condemned.  *  *  *  Most  courts,  however, 
decline  to  allow  the  reading  from  scientific  works 
merely  to  contradict  an  expert  generally,  and  it  has 
been  held  that  while  scientific  treatises  to  which 
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the  witness  has  himself  referred  and  on  which  he 
has  based  his  testimony  may  be  used  to  contradict 
him,  such  use  cannot  be  made  of  authorities  to  which 
he  has  not  referred.” 

In  E.  I.  Du  Pont  &  Co.  v.  White ,  8  Fed.  (2d)  5,  Fed¬ 
eral  Circuit,  it  was  held  that  a  physician  testifying  upon 
his  own  experience  may  not  be  impeached  by  medical 
works  on  which  he  has  not  relied.  The  Court  said: 

“The  Federal  Court  here  was  administering  New 
Jersey  rules  of  evidence  and  in  so  doing,  must  be 
governed  by  the  New  Jersey  rules  of  evidence,  un¬ 
less  there  is  a  Federal  rule  to  the  contrary.  But  the 
federal  rules  and  the  New  Jersey  rules  are  the  same 
on  this  subject.  Davis  v.  United  States,  165  U.  S. 
373.  #  •  *  This  testimony  was,  therefore,  inadmis¬ 

sible  and  prejudicial.  The  vice  of  the  question  was 
that  it  involved  the  administration  of  hearsay  evi¬ 
dence  without  giving  the  adverse  party  an  oppor¬ 
tunity  to  cross-examine  the  author.” 

In  the  Davis  case  above  cited,  the  Supreme  Court  on 
page  376,  states  as  follows: 

“After  a  witness  has  once  qualified  himself  as  an 
expert  and  given  his  own  professional  opinion  in 
reference  to  that  which  he  has  seen  or  heard,  or 
upon  hypothetical  questions,  then  it  is  ordinarily 
opening  the  door  to  too  wide  an  inquiry  to  interro¬ 
gate  him  as  to  what  other  scientific  men  have  said 
upon  such  matters,  or  in  respect  to  the  general  teach¬ 
ings  of  science  thereon,  or  to  permit  books  of  science 
to  be  offered  in  evidence.” 

Union  Pacific  Railway  Co.  v.  Yates,  79  Fed.  584: 

A  physician  who  had  treated  many  gas  casualties  testi¬ 
fied  as  an  expert  on  the  effects  of  gas  upon  persons.  While 
under  cross-examination,  counsel  for  plaintiff  read  from 
a  book  written  by  another  doctor  and  then  asked  him  if 
he  disagreed  with  the  opinion.  Over  objection  he  was 
compelled  to  answer  and  the  Court  held  this  to  be  error, 
stating  on  page  587  the  rule  to  be  as  follows: 
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“The  authorities,  both  English  and  American,  are 
practically  unanimous  in  holding  that  medical  books, 
even  if  they  are  regarded  as  authoritative,  cannot  be 
read  to  the  jury  as  independent  evidence  of  the  opin¬ 
ions  and  theories  therein  expressed  or  advocated.  One 
objection  to  such  testimony  is  that  it  is  not  delivered 
under  oath ;  a  second  objection  is  that  the  opposite 
party  is  thereby  deprived  of  the  benefit  of  a  cross- 
examination;  and  a  third,  and  perhaps  a  more  im¬ 
portant,  reason  for  rejecting  such  testimony  is  that 
the  science  of  medicine  is  not  an  exact  science.  There 
are  different  schools  of  medicine,  the  members  of 
which  entertain  widely  different  views,  and  it  fre- 
quently  happens  that  medical  practitioners  belonging 
to  the  same  school  will  disagree  as  to  the  cause  of  a 
particular  disease,  or  as  to  the  nature  of  an  ailment 
with  which  a  patient  is  afflicted,  even  if  they  do  not 
differ  as  to  the  mode  of  treatment.  Besides,  medical 
theories,  unlike  the  truths  of  exact  science,  are  subject 
to  frequent  modification  and  change,  even  if  they  are 
not  altogether  abandoned.  For  these  reasons  it  is 
very  generally  held  that  when,  in  a  judicial  proceed¬ 
ing,  it  becomes  necessary  to  invoke  the  aid  of  medical 
experts,  it  is  safer  to  rely  on  the  testimony  of  compe¬ 
tent  witnesses,  who  are  produced,  sworn,  and  sub¬ 
jected  to  a  cross-examination,  than  to  permit  medical 
books  or  pamphlets  to  be  read  to  the  jury.” 

Ashworth  v.  KittrxA,ge ,  12  Cushing  193  (Mass.),  59  Am. 
Dec.  178,  was  a  suit  for  malpractice.  The  Court  held  that 
it  was  not  competent  to  read  medical  books  to  the  jury, 
stating  on  page  195: 

“Where  books  are  thus  offered  they  are  in  effect 
used  as  evidence,  and  the  substantial  objection  is,  that 
thev  are  statements  wanting  the  sanction  of  an  oath; 
and  the  statement  is  made  by  one  not  present  and 
not  liable  to  cross-examination  *  *  *  a  passage  may 
be  found  in  one  book  favorable  to  a  particular  opinion, 
when  perhaps  the  same  opinion  may  have  been  vigor¬ 
ously  contested  and  perhaps  triumphantly  overthrown 
by  other  authors  whose  works  would  not  be  known 
to  counsel  or  client.” 
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Ullrich  v.  Chicago  City  It.  R.  265  Ill.  338,  106  N.  E.  S2S. 
In  a  personal  injury  case,  where  the  only  question  was 
the  extent  of  the  injuries  and  the  chief  witnesses  for  the 
defendant  were  two  medical  experts  who  based  their  ob¬ 
servations  on  their  own  experience,  it  was  held  to  be 
reversible  error  to  permit  plaintiff's  counsel  to  exhibit 
textbooks  to  the  witnesses  in  the  presence  of  the  jury  and 
so  cross-examine  them  as  to  give  the  impression  to  the 
jury  that  the  witnesses  were  testifying  against  recognized 
authority  on  the  subject. 

'Melvin  v.  Easley ,  46  N.  Car.  386,  62  Am.  Dec.  171,  held 
that  medical  books  are  not  admissible  in  evidence. 

The  plaintiffs  and  the  Court  relied  on  the  case  of  Reilly 
v.  Prnkns.  Yol.  94-2,  1949  Advance  Opinions,  page  79,  in 
permitting  counsel  for  plaintiff  to  read  from  medical  text¬ 
books.  It  is  respectfully  submitted  from  the  language  of 
Justice  Black  on  page  84  that  such  examination  is  re¬ 
stricted  to  administrative  agencies  and  in  fraud  cases: 

“Moreover,  the  issues  in  postoffice  fraud  cases  make 
such  cross-examination  peculiarU /  appropriate.  Proof 
of  fraudulent  purposes  is  essential — ‘an  actual  intent 
to  deceive ’.  Consequently  fraud  under  the  mail  stat¬ 
utes  is  not  established  merely  by  proving  that  an  in¬ 
correct  statement  was  made.  An  intent  to  deceive 
might  be  inferred  from  the  universality  of  scientific 
belief  that  advertising  representations  are  wholly  un- 
supportable;  conversely,  the  likelihood  of  such  an  in¬ 
ference  might  be  lessened  should  cross-examination 
cause  a  witness  to  admit  that  the  scientific  belief  was 
less  universal  than  he  had  first  testified.  •  *  • 

“A  large  amount  of  discretion  in  the  conduct  of  a 
hearing  is  necessarily  reposed  in  an-  administrative 
agency.  And  what  we  have  said  is  not  to  he  taken  as 
removing  this  discretion  or  as  a  compulsory  opening  of 
the  gates  for  floods  of  medical  volumes,  even  where 
shown  to  be  authoritative.  But  in  this  kind  of  case  as 
in  others,  one  against  whom  serious  charges  of  fraud 
are  made  must  be  given  a  reasonable  opportunity 
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to  cross-examine  witnesses  on  the  vital  issue  of  his 
purpose  to  deceive.’’ 

When  a  physician  testifies  from  his  own  experience  as 
an  expert,  he  may  not  be  impeached  by  medical  works 
on  which  he  has  not  relied  as  authority  for  his  testimony. 
Western  Union  v.  Ammann,  296  F.  453. 

Medical  books  are  not  admissible  in  evidence  and  cannot 
be  read  from  to  contradict  an  expert  witness  except  where 
the  expert  bases  his  opinion  on  the  work  of  a  particular 
author,  in  which  case  that  work  may  be  read  in  evidence 
to  contradict  him. 

Schrag j  v.  Chicago  City  R.  Co.,  265  Ill.  33S,  106  N.  E. 
S2S 

Bixby  v.  Omaha,  105  lo.  293  ;  75  N.  W.  1S2 
Bloomington  v.  Schrock,  110  Ill.  219,  51  Am.  Rep.  67S: 

“Where  a  witness  says  a  thing  or  a  theory  is  so 
because  a  book  says  so,  and  the  book,  on  being  pro¬ 
duced,  is  discovered  to  say  directly  to  the  contrary, 
there  is  a  direct  contradiction  which  anybody  ca^ 
understand.  But  where  a  witness  simply  gives  his 
opinion  as  to  the  proper  treatment  of  a  given  disease 
or  injury,  and  a  book  is  produced  recommending  a 
different  treatment,  at  most  the  repugnance  is  not  of 
fact,  but  of  theory;  and  any  number  of  additional  books 
expressing  different  theories,  would  obviously  be  quite 
as  competent  as  the  first.  But  since  the  books  are  not 
admissible  as  original  evidence  in  such  cases,  it  must 
follow  that  they  are  not  admissible  on  cross-examina¬ 
tion,  where  their  introduction  is  not  for  the  direct 
contradiction  of  something  asserted  by  the  witness,  but 
simply  to  prove  a  contrary  theory.” 

For  the  above  reasons,  it  is  respectfully  submitted  that 
the  Court  erred  in  permitting  counsel  for  plaintiffs  to  do 
indirectly  what  he  could  not  do  directly  and  permitting 
evidence  to  get  before  the  jury  which  was  prejudicial  to  the 
defendant,  especially  the  one  bare  short  statement  of  Dr. 
Sheffery  taken  at  random  and  read  without  any  back¬ 
ground  of  the  basis  for  the  statement. 
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IV 

The  Court  Erred  in  Its  Failure  to  Declare  a  Mistrial 
Because  of  Highly  Prejudicial  Remarks  of  Counsel 

The  entire  following  remarks  were  made  in  the  presence 
of  the  Jury: 

“Mr.  Welch:  If  the  Court  please,  I  object  to  that 
type  of  characterization.  I  think  it  is  perfectly  ob¬ 
vious.  It  does  not  need  any  testimony  that  the  entries 
speak  for  themselves.  They  indicate  a  course  of 
events  and  they  are  apparently  put  on  the  record  by 
somebody  who  has  a  duty  in  that  regard  or  that 
respect. 

“If  counsel’s  inference  is  that  there  are  absences 
in  this  record  because  somebody  didn’t  put  down  some¬ 
thing  at  a  particular  time  when  he  or  she  should  have 
done  it,  there  is  a  way  to  prove  that.  This  is  not 
the  way  to  do  it.  The  question  that  is  asked  there 
has  a  selfevident  answer.  The  record  speaks  for 
itself.” 

“Mr.  Keane:  Your  honor,  Mr.  Welch  puts  his 
finger  on  the  precise  point.  It  is  to  build  up  to  the 
point  that  some  records  have  been  destroyed .”  (Italics 
ours) 

“Mr.  Welch:  What? 

“Now,  if  the  Court  please,  I  move  for  a  mistrial. 
There  can  be  no  possible  inference  in  the  minds  of 
these  jurors  from  that  statement  of  counsel,  that  rec¬ 
ords  in  this  case  have  been  destroyed  except  to  im- 
pugne  the  honesty  and  integrity  and  character  of 
either  the  officials  of  the  hospital  or  the  individual 
defendant  in  this  case.  I  think  it  is  an  outrageous 
suggestion  to  make.” 

“Mr.  Keane:  It  is  highlv  relevant.” 

“Mr.  Welch:  There  is  one  other  inference  that 
might  develop.  If  he  doesn’t  mean  the  hospital  of¬ 
ficials  and  if  he  doesn’t  mean  the  defendant  doctor,  he 
can  only  mean  counsel  in  the  case.” 

“Mr.  Keane:  Your  Honor,  I  have  no  reference 
to  counsel.” 

“Mr.  Welch:  Just  a  minute,  Mr.  Keane.  He  might 
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just  as  well,  in  front  of  this  jury,  openly  accuse  some¬ 
one  of  us  in  this  case  of  being  thieves  and  definitely 
dishonorable,  untruthful  liars. 

“To  indicate  before  this  jury  that  this  case  is  being 
tried  and  that  somebody  in  connection  with  the  defense 
of  the  case  had  destroyed  records,  I  say,  is  unthink¬ 
able.  If  he  had  in  mind  any  such  thing  at  all,  had 
any  reason  to  believe  it,  he  certainly  should  not  have 
done  it  without  approaching  the  bench  and  explaining 
to  Your  Honor  and  counsel  that  anything  was  missing. 

“I  move  for  a  mistrial.  I  say  we  cannot  possibly 
get  a  fair  trial  with  the  jury  believing,  on  the  state¬ 
ment  of  apparently  reputable  counsel,  that  somebody 
has  destroyed  records  and  that  he  is  going  to  prove 
that  somebody  has  destroyed  records.”  (App.  177, 178) 

•  •  •  • 

“Mr  .Keane:  I  think,  in  fairness  to  the  jury,  the 
Court  and  Mr.  Welch,  that  this  jury  should  be  en¬ 
titled  to  look  at  the  record  and  interpret  whether  or 
not  a  portion  of  it  has  been  taken  from  the  record. 
T  think  if  vre  deprive  the  jury  of  an  opportunity  of 
looking  at  that  record,  they  may  not  agree  with* me, 
but  we  certainly  cannot  deprive  the  jury  of  looking 
at  it  when  it  has  a  reasonable  tendency*  to  establish 
what  I  have  in  mind.” 

“Mr.  Welch:  I  never  heard  such  a  vicious  argu¬ 
ment.  I  have  been  thirty  years  trying  law  cases. 
Anybody  who  has  ever  tried  a  law  case  knows  that 
you  are  not  properly  proceeding,  according  to  the 
rules  of  evidence  and  the  rules  of  law,  to  show  a 
layman  a  record  about  which  he  knows  nothing  unless 
somebody  tells  him  and  without  first  laying  a  founda¬ 
tion  to  shovr  that  there  vrere  originally*  parts  of  that 
record  that  are  not  present  today.  By  what  stretch' 
of  imagination  can  one  one  of  the  jurors  determine 
from  looking  at  that  record  whether  there  is  something 
missing  that  should  be  there  and  that,  because  it  is 
missing,  somebody  is  dishonestly  withholding  it  or  has 
destroyed  it.  There  is  no  measure  by  which  they  can 
do  that.  When  counsel  makes  the  argument,  he*  just 
made,  he  only  adds  insult  to  injury.”  (App.  180). 
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Counsel  for  plaintiffs  at  no  time  during  the  remainder 
of  the  trial  showed  that  any  records  were  destroyed  by 
anyone  despite  his  definite  assertion  that  he  was  going 
to  build  up  to  the  point  that  some  records  had  been  de¬ 
stroyed. 

In  the  case  of  D annuls  v.  Sylvania  Township,  255  Pa., 
156,  99  At.  475,  4  A.  L.  R.  409,  plaintiff's  counsel  in  his 
summation  to  the  jury  referred  to  one  of  defendant's 
witnesses  as  a  “drunkard  and  guttersnipe’’.  Defendant 
made  a  motion  for  mistrial,  which  was  denied,  the  Trial 
Judge  instructing  the  jury  to  disregard  plaintiff’s  coun¬ 
sel’s  remarks. 

The  Supreme  Court  of  Pennsylvania  in  ruling  that  de¬ 
fendant’s  motion  for  a  mistrial  should  have  been  granted 
held  that  ordinarily  such  a  motion  is  addressed  to  the 
sound  judicial  discretion  of  the  trial  court  and  the  trial 
court’s  action  is  only  reviewable  for  an  abuse  of  discre¬ 
tion.  The  Court  went  on  to  state,  however,  that  there 
are  certain  kinds  of  objectionable  remarks  that  are  so 
prejudicial  by  their  nature  that  no  admonition  to  the 
jury  could  possibly  correct  the  damage  that  must  be  done. 

Referring  to  the  particular  remarks  in  this  case,  the 
Court  stated: 

‘‘The  remarks  of  which  complaint  is  here  made 
are  within  the  latter  class.  The  abuse  of  the  witness 
by  counsel  was  outrageous,  and  the  ensuing  language 
used  was  without  palliation  or  excuse.  .  .  .  Witnesses 
are  entitled  to  the  protection  of  the  Court.  It  was  not 
enough  for  the  Trial  Judge  to  characterize  the  remarks 
as  highly  improper  and  to  instruct  the  jury  to  disre¬ 
gard  them.  The  only  effective  method  of  correcting 
the  mischief  was  to  withdraw  a  Juror  and  continue  the 
case.  The  reflection  upon  defendant  by  counsel,  in  his 
statement  that  the  representative  and  clean,  nice  people 
of  the  township,  with  a  very'  few  exceptions,  were  not 
in  court  defending  the  suit,  was  also  unjustified.  These 
remarks  were  not  supported  by  anything  in  the  testi- 
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mony  and  were  manifestly  intended  to  prejudice  the 
jury  against  the  defense  which  was  made  on  behalf  of 
the  township”. 

The  following  statement  of  the  general  rule  is  found 
in  Lopresti  v.  Sidkin,  49  Pa.  Super  Court  417,  one  of  the 
oft-cited  cases  on  this  question: 

“The  general  rule  is  that  a  motion  to  withdraw  a 
juror  and  continue  the  case,  upon  the  ground  of  ob¬ 
jectionable  remarks  made  by  counsel  in  addressing  the 
jury,  is  addressed  to  the  sound  judicial  discretion  of 
the  Trial  Court  and  its  refusal  of  the  motion  is  review- 
able  only  for  abuse  of  discretion.  .  .  .  But  there  are 
certain  kinds  of  objectionable  remarks  which  have 
been  held  to  be  so  prejudicial  in  their  nature  as  to  be 
beyond  correction  bv  any  admonition  the  Court  may 
give  the  jury  to  disregard  them.  In  such  cases  it  is 
the  imperative  duty  of  the  court  ...  to  withdraw  a 
juror  and  continue  the  case,  even  though  the  court 
may  be  of  opinion  that  its  admonition  was  sufficient 
to  prevent  them  from  prejudicing  the  jury.  ...” 

In  Broinv  v.  Walter  (CCA  2d.  Circuit  January  16,  1933) 
62  F.  2d.  79S,  the  Court  stated: 

“We  should  therefore  hardly  have  passed  the  ver¬ 
dict,  had  the  matter  rested  there;  but  the  injustice 
became  much  more  serious,  when  the  plaintiff  came  to 
sum  up.  Then  he  spun  a  web  of  suspicion  of  which 
there  was  no  warrant  whatever.  He  argued  with  much 
warmth  that  the  whole  defense  had  been  fabricated 
by  the  insurer — transparently  veiled  by  such  provoca¬ 
tive  phrases  as  an  “unseen  hand”  and  an  “unseen 
force”  and  the  like.  This  had  not  the  slightest  sup¬ 
port  in  the  evidence;  it  was  unfair  to  the  last  degree. 
Nobody  can  read  the  summation  without  being  satis¬ 
fied  that  the  real  issues  were  being  suppressed  and 
the  picture  substituted  of  an  alien  and  malevolent 
corporation,  lurking  in  the  background  and  contriving 
a  perjurious  defense.  A  judge,  at  least  in  a  Federal 
Court,  is  more  than  a  moderator;  he  is  affirmatively 
charged  with  securing  a  fair  trial,  and  he  must  inter¬ 
vene  sua  sponte  to  that  end  when  necessary.  It  is  not 
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always  enough  that  the  other  side  does  not  protest; 
often  the  protest  will  only  serve  to  exercise  the  evil. 
Justice  does  not  depend  upon  legal  dialectics  so  much 
as  upon  the  atmosphere  of  the  courtroom  and  that 
in  the  end  depends  primarily  upon  the  judge.” 

In  Holden  v.  Pa.  Railroad.  Co.,  169  Pa.  1,  32  At.  103, 
at  the  conclusion  of  plaintiff’s  argument  to  the  jury,  the 
defendant  moved  for  a  mistrial  on  the  basis  of  the  follow¬ 
ing  statements  of  plaintiff’s  counsel  in  his  argument  to 
the  jury: 

(1) .  “If  ever  corruption  was  resorted  to  in  a  case, 
this  is  the  case”. 

(2) .  “Only  one,  indeed,  had  an  interest  in  having  the 
barn  disappear,  that  was  the  Pennsylvania  Railroad.  Its 
being  taken  down  would  damage  but  one  person,  one  to 
be  benefited.  A  body  of  men  capable  of  taking  the  barn 
down  were  capable  of  fixing  the  foundations  at  any  spot 
that  would  suit  the  purpose  of  the  case.” 

(3) .  In  calling  the  witness  Cahoon  a  “bummer”  and 
saying  “Cahoon  is  a  fellow  bumming  around  the  town. 
The  dollar  he  expects  to  get  is  the  only  dollar  he  has 
earned  in  many  a  year.” 

(4) .  “Hughes  and  Cahoon  are  lying  with  the  hope  of 
being  paid  for  their  dishonest  and  dastardly  service.  These 
two  infamous  perjurious  persons  should  be  avoided.  It 
becomes  your  duty  and  mine  to  stamp  these  perjurors  as 
the  tools  of  a  company — they  are  infamous  birds  of  prey”. 

The  trial  court  denied  defendant’s  motion  for  a  mistrial 
and  the  Supreme  Court  of  Pennsylvania  in  holding  that 
such  action  was  error  said: 

“.  .  .  The  comments  of  counsel  complained  of 
were  of  the  most  offensive  and  reprehensible  char¬ 
acter,  not  sustained  by  any  evidence  in  the  cause  and 
justlv  deserving  the  severe  censure  of  the  court.  "We 
can  discover  nothing  to  palliate  them  in  the  least  de- 
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gree,  and  inasmuch  as  there  was  no  other  efficacious 
remedy  available  to  correct  the  mischief  done,  it  was 
the  plain  duty  of  the  court  to  withdraw  a  juror  and 
continue  the  cause.  Many  judges  are  in  the  habit  of 
doing  this  upon  proper  occasion,  and  that  practice  de¬ 
serves  to  be  widely  extended,  so  that  counsel  who 
indulge  in  the  habit  of  making  such  comments,  may  be 
properly  admonished  that  they  cannot  do  so  except  at 
severe  cost  to  their  clients  and  themselves.’ ’ 

Cf.  also: 

Aetna  Life  v.  Kelley  (CCA  Sth)  70  Fed.  2d.  589;  93 
A.  L.  R.  471  (where  medical  experts  are  described 
as  butchers) 

London  Guaranty  Accident  Co.  v.  Woelfe  83  F.  2d. 
325  (where  medical  experts  were  described  as  “a 
bunch  of  sharks”) 

F.  W.  Woolworth  Co.  v.  Wilson  74  F  2d.  439,  98 
A.  L.  R.  681 

New  York  Central  R.  Co.  v.  Johnson,  49  Sup.  Ct.  300; 
297  U.  S.  310;  73  L.  Ed.  706. 

In  view  of  the  offensive  charge  it  is  submitted  that  the 
defendant  was  prejudiced,  the  jury  inflamed,  and  the  de¬ 
fendant  unable  to  secure  a  fair  verdict. 

V 

The  Court  Erred  in  Permitting  Improper  Hypothetical 
and  Other  Questions  to  be  Asked  of  Dr.  Louis  M. 
Heilman  and  Also  Erred  in  Refusing  to  Strike  Out 
all  of  His  Testimony 

There  were  many  questions  propounded  to  Dr.  Hell- 
man,  most  of  which  were  objectionable. 

The  preface  of  the  doctor’s  testimony  is  based  on  the 
reading  of  the  entire  record  of  the  hospital  and  it  is  sub¬ 
mitted  that  a  great  deal  of  the  record  is  hearsay  and 
could  not  have  been  introduced  in  evidence.  However,  in 
answering  many  questions,  the  doctor  had  that  knowledge 
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and  what  part  of  the  record  he  had  in  mind  when  answer¬ 
ing  questions  could  not  have  been  known.  It  is ‘well  to 
understand  that  Dr.  Heilman  testified  by  deposition  in 
Baltimore  before  the  trial  started.  Defendant  was  in¬ 
formed  he  would  be  present  to  testify,  and  objected  to 
the  reading  of  his  deposition  since  many  facts  would  be 
brought  out  in  the  trial  that  were  not  available  at  the 
time  of  the  taking  of  his  deposition.  The  Court,  how¬ 
ever,  determined  that  counsel  for  plaintiff  had  made  a 
sufficient  showing  of  efforts  to  have  him  subpoenaed  in. 
Baltimore,  and  permitted  the  reading  of  the  deposition. 

Counsel  for  plaintiff  asked  the  following  questions: 

“Q.  Doctor,  you  have  during  the  last  two  w'eeks  had 
in  your  possession  copies  of  the  hospital  records  of 
Mrs.  George  C.  Marshall  and  Noel  F.  Marshall,  re¬ 
lating  to  the  birth  of  a  baby  on  January  23rd,  1947, 
and  marked  *  Plaintiffs  ’  Exhibit  No.  V,  have  you  not? 
“A.  Yes. 

“Q.  Have  you  studied  these  records  carefully,  Doc¬ 
tor? 

“A.  Yes. 

“Q.  Have  you  studied  these  records  carefully  Doc¬ 
tor? 

“A.  Yes. 

“Q.  Doctor,  as  the  testimony  that  you  will  give 
today  will  be  based  substantially  on  these  records, 
can  you  say  that  you  are  thoroughly  familiar  with 
the  entries  made  thereon? 

“A.  Yes.” 

The  question  was  then  asked: 

“Q.  Doctor,  assuming  that  an  expectant  mother  was 
admitted  to  a  materinity  ward  of  a  hospital  with 
uterine  membranes  knowu  to  be  ruptured  wTith  the 
hospital  fully  acknowledging  the  probabilities  of  a 
premature  delivery  of  the  infant  because  of  regular 
administrations  of  substances  designed  to  continue 
uterine  containment  of  the  baby;  that  on  January  23, 
1947,  labor  commenced  at  2  P.  M.,  which  progressed 
regularly  without  retardation  through  the  balance  of 
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the  day  until  at  5:30  P.  M.,  when  labor  pains  were 
in  5-minutes  intervals,  reducing  to  3  to  5-minute  in¬ 
tervals  at  7 :30  P.  M.,  and  2  or  3-minute  intervals  at 
9  P.  M.;  that  instead  of  relenting,  the  labor  pains 
came  with  greater  frequency  until  at  9:30  P.  M.  they 
were  down  to  2  to  3  minutes  and  a  matter  of  40  to  70 
seconds  in  duration,  and  at  10:15  P.  M.  had  pro¬ 
gressed  to  continuous,  wavelike  contractions,  Dctor, 
I  ask  you  when  you  say  that  ordinary  obstetrical 
treatment  would  be  required  in  order  to  avoid  pos¬ 
sible  damage  to  the  infant  by  the  mechanics  of  labor 
or  other  traumatic  injury?  (Italics  ours)  (App. 
250) 

“A.  She  should  be  seen  by  her  doctor  at  the  onset 
of  labor  or  shortly  thereafter,  and  hourly  through¬ 
out  the  duration  of  labor.’ ’ 

“Q.  Doctor,  you  spoke  of  visits  by  her  physician. 
Did  you  indicate  her  physician  or  physicians  who 
were  part  of  the  staff  of  the  hospital  that  she  might 
be  in? 

“A.  Either  one.  It  is  usually  the  custom  to  have 
patients  followed  in  labor  by  the  house  staff  of  the 
hospital.  (Italics  ours) 

“Q.  Now,  Doctor,  you  spoke  of  visits  by  physicians, 
either  private  or  staff  physicians.  Would  you  de¬ 
scribe  the  type  of  treatment  they  would  employ,  and 
what  they  would  do  when  they  made  these  visits  that 
you  are  speaking  of. 

“ A .  At  the  initial  visit  they  would  determine  by 
palpation  the  position  of  the  baby.  They  would  rec¬ 
ord  the  fetal  heart,  and  the  patient’s  blood  pressure 
and  determine  the  station  of  the  baby’s  head,  its 
position,  and  the  dialation  of  the  cerevix  by  rectal 
examination. 

“On  subsequent  visits  the  progress  of  labor  would 
be  followed  by  rectal  examination  and  recording  of 
the  fetal  heart.”  (App.  251) 

The  question  entirely  eliminated  the  fact  that  Dr.  Irani 
saw  Mrs.  Marshall  at  7 :30  and  made  a  rectal  examina¬ 
tion  and  again  saw  her  at  nine  or  9 :30  and  examined  her 
and  told  her  she  had  nothing  to  worry  about.  The  ques- 
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tion  is  completely  devoid  of  the  fact  that  Mrs.  Marshall 
entered  the  hospital  on  January  7  with  mebranes  rup¬ 
tured  and  apparently  in  labor,  nor  is  there  anything  in 
the  question  about  her  constant  care  over  the  16  days 
and  similar  episodes  of  contractions  during  these  many 
days  and  nights.  It  will  be  noted  here  that  Dr.  Heilman 
tells  that  it  is  the  custom  to  have  patients  followed  in 
labor  by  the  house  staff,  but  in  all  reference  the  other 
procedures  he  speaks  of  her  physician. 

Expert  opinion  must  be  preceded  by  assumed  facts 
which  coincide  with  the  evidence.  As  stated  in  United 
States  v.  American  Tobacco  Co.,  39  F.  Supp.  957: 

“Before  an  expert  opinion  resting  upon  a  hypo¬ 
thetical  basis  may  be  received  as  evidence,  the  facts 
constituting  the  basis  of  the  opinion  must  be  dis¬ 
closed  and  their  existence  supported  by  evidence.’ * 

See  also  Dexter  v.  Wall,  15  Wall.  9,  21  L.  Ed.  73. 

Defendant  did  not  know  at  the  time  of  the  taking  of 
the  deposition  what  plaintiffs’  witnesses  would  testify. 
Many  essential  facts  were  developed  in  the  trial  at  the 
time  Dr.  Heilman’s  deposition  was  read  into  evidence 
elicited  in  cross-examination  of  other  witnesses. 

Further,  as  stated  in  Erie  R.  Co.  v.  Lmmekogel ,  248 
F.  389,  “a  hypothetical  question  must  rest  upon  facts 
in  evidence  at  the  time  the  question  is  put.” 

The  hypothetical  question  asked  (App.  252-253)  is  ob¬ 
jectionable  for  the  same  reasons  and,  further,  because 
reference  is  made  to  institutions  practicing  in  Washing¬ 
ton.  The  defendant  is  a  corporation  and  as  such  cannot 
practice  medicine.  It  supplies  hospital  service. 

The  next  series  of  questions,  of  which  the  following 
is  a  typical  example  of  many  (App.  259) : 

“Q.  My  next  question,  in  the  field  of  your  own 
experience,  particularly  with  comparison  to  your  own 
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hospital  statistics,  would  you  say  that  this  mortality 
rate  generally  prevails  in  Baltimore,  Washington 
and  similar  urban  areas  ?” 

were  all  obviously  objectionable  and  no  one  could  tell 
just  to  what  Dr.  Heilman  had  reference. 

“Q.  Doctor,  would  you  say  on  January  23,  1947, 
conduction  anesthesia  in  premature  delivery  was  con¬ 
sidered  good  accepted  procedure  and  treatment  by 
obstetrical  specialists  in  Baltimore,  Washington  and 
comparable  urban  centers  in  the  United  States?” 
(App.  263) 

This  objection  definitely  should  have  been  sustained 
or  stricken  as  having  no  bearing  on  hospital  procedures 
since  it  referred  to  obstetrical  procedures. 

“Q.  Doctor,  what  means  are  available  to  an  ob¬ 
stetrician  to  avoid  this  sudden  release  of  pressure 
and  its  adverse  effect ?”  (App.  275) 

The  question  states  obstetrician  and  has  no  reference 
to  the  hospital  and  hence  is  objectionable. 

“Q.  Was  it  one  of  the  important  things  for  the 
obstetrician  to  have  prevented  in  order  to  obviate 
any  injury  to  the  child’s  brain?”  (App.  276). 

This  question  also  states  obstetrician  and  has  no  ref¬ 
erence  to  the  hospital  and  hence  is  objectionable. 

“Q.  In  your  opinion,  Doctor,  could  this  precipi¬ 
tous  delivery  have  been  prevented  by  the  presence  of 
a  physician  at  or  around  11:00  P.  M.  on  January 
23rd,  1947? 

“Mr.  Welch:  Objection. 

“A.  Yes. 

“Q.  Doctor,  having  in  mind  the  known  premature 
features  of  this  case,  will  you  examine  the  records 
of  Garfield  Memorial  Hospital,  marked  ‘Plaintiffs’ 
Exhibit  No.  1’  and  state  when,  on  January  23,  1947, 
in  your  opinion,  a  physician  possessing  ordinary 
obstetrical  skill  could  have  determined  that  the  first 
stage  of  labor  had  been  completed? 
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‘ ‘A.  The  records  are  inadequate  on  this  point 
for  a  definite  answer.  It  would,  however,  be  my 
opinion  that  the  end  of  the  first  stage  occurred  some¬ 
where  between  10  and  11  o’clock. 

“Q.  Which  entries  do  you  rely  upon.  Doctor,  in 
support  of  that  statement? 

“A.  The  entries  depicting  the  increased  frequency 
of  pains  and  the  presence  of  bloodv  show  at  11 
o’clock.”  (App.  277). 

The  questions  and  answers  are  both  objectionable.  Dr. 
Heilman  says  it  could  have  been  prevented  and  leaves  it 
for  the  jury  to  say  how  it  should  be  done. 

“Q.  Even  in  the  face  of  a  possible  merger  is  it 
not  a  fact  that  conduction  anesthesia  creates  an  in¬ 
terval  between  the  completion  of  the  first  stage  of 
labor  and  the  beginning  of  the  second  stage  of  labor, 
particularly  in  premature  cases,  and  thus  permits 
obstetrical  preparation  before  birth?”  (App.  278) 

This  again  refers  to  obstetrical  preparation  by  con¬ 
duction  anesthesia  which  is  not  to  the  function  of  the 
hospital.  The  three  following  questions  are  definitely 
eliminated  (App.  278-279)  by  the  answers  of  the  doctor 
that  an  obstetrician  should  administer  the  conduction 
anesthesia. 

“Q.  Doctor,  still  bearing  in  mind  the  premature 
features  of  the  case,  at  what  time  on  January  23, 
1947,  would  proper  obstetrical  procedure  require 
preparation  of  Mrs.  Marshall  for  the  delivery  room?” 
(App.  280) 

The  question  was  confusing  as  to  the  use  of  the  word 
preparation  for  the  delivery  room. 

In  the  main,  no  facts  at  all  are  related  in  the  various 
questions,  or  given  by  the  witness  in  his  answers  and 
the  jury  has  absolutely  no  way  of  knowing  what  was  in 
the  doctor’s  mind  when  he  answered  the  questions,  what 
he  thought  the  defendant  had  or  had  not  done;  what  had 
been  told  to  him  as  hearsay  by  other  doctors  in  his 
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studies  or  in  the  two  weeks  he  had  held  the  defendant’s 
records  in  his  possession.  Several  leading  cases  have 
been  found  in  which  the  courts  have  held  questions 
similar  to  the  above,  given  with  more  factual  support, 
to  be  improper. 

In  the  case  of  Raub  v.  Carpenter }  187  U.  S.  158;  47 
L.  Ed.  119,  120,  the  Supreme  Court  said: 

“He  was  then  asked  the  following  question:  ‘Doc¬ 
tor,  have  you  formed  any  opinion  from  your  uncle’s 
general  condition  of  health  and  the  conditions  dis¬ 
closed  by  his  brain  at  this  investigation,  a/nd  from 
all  yon  know  about  him  yourself ,  what  his  condition 
of  mind  was?” 

“To  that  portion  of  the  question  which  called  for 
an  opinion  from  the  witness  from  ‘all  that  you  know 
about  him  yourself,’  the  caveatees  objected  on  the 
ground  that  no  sufficient  basis  had  been  laid  for 
that  portion  of  the  question,  and  that  the  facts  relied 
upon  in  this  particular  should  be  first  adduced.  The 
court  sustained  the  objection  and  caveators  pre¬ 
served  an  exception. 

“We  agree  with  the  court  of  appeals  that  the  trial 
court  did  not  err  in  holding  that  portion  of  the 
question  objectionable,  and,  if  so,  the  question  as 
framed  could  not  properly  have  been  allowed  to  be 
propounded,  though  caveators  were  left  free  to  put 
it  with  the  objectionable  words  omitted.  Clearly,  the 
opinion  of  the  witness  from  facts  he  did  not  disclose 
was  inadmissible.  If  he  knew  anything  about  the 
deceased  other  than  what  he  had  stated,  which  aided 
him  in  arriving  at  a  conclusion,  that  knowledge 
should  have  been  developed.  In  that  particular  the 
question  assumed  the  existence  of  facts  for  which 
there  was  no  foundation  in  the  evidence.” 

In  the  case  of  United  States  v.  Bums,  69  F.  (2d) 
636,  638,  the  court  reviewed  a  hypothetical  question  pro¬ 
pounded  by  the  trial  court,  to  the  following  effect: 
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“The  condition  that  yon  find  now,  and  the  history  of 
his  case,  taking  all  into  consideration,  can  yon  give 
ns  an  opinion  as  to  whether  he  was  totally  disabled 
in  November,  1920,  when  he  was  discharged  from  the 
hospital  and  sent  to  Florida”.  The  witness  an¬ 
swered:  ‘In  my  opinion  I  think  that  man  was  to¬ 
tally  disabled  at  that  time.’  On  his  cross-examina¬ 
tion  the  witness  stated:  ‘My  testimony  or  opinion 
that  he  was  totally  disabled  when  he  was  discharged 
from  the  Army  is  based  upon  my  examination  and 
the  record  that  he  had  in  the  Walter  Reed  Hospital.  ’ 
The  reviewing  court  said:  ‘The  above-mentioned 
statement  by  Dr.  McRea  of  his  opinion  that  appel¬ 
lee  was  totally  disabled  when  he  was  discharged  from 
the  hospital  and  sent  to  Florida  was  devoid  of  pro¬ 
bative  value.  The  testimony  of  the  witness  shows 
that  his  opinion  was  based  solely  on  what  appellee 
told  him  a  few  days  prior  to  the  trial  as  to  his  in¬ 
juries  and  bodily  ailments,  and  on  the  record  he  had 
in  the  Walter  Reed  Hospital.  #  *  A  basis  of  the 
stated  opinion  of  the  witness  was  a  history  of  ap¬ 
pellee’s  case  which  did  not  disclose  facts  which  con¬ 
stituted  a  material  part  of  the  history  of  that  case 
disclosed  by  evidence  before  the  jnrv.” 

In  the  case  of  Peters  v.  Mutual  Life  Ins.  Co.  of  Neiv 
York ,  107  F.  (2d)  9,  the  following  question  was  asked: 

“Doctor,  I  believe  you  testified  that  basing  your 
opinion  on  the  examinations  you  made  of  Harry 
Peters  and  of  the  history  of  the  case  'which  you  got 
from  him,  you  were  able  to  form  a  medical  opinion 
as  to  when  his  heart  condition  first  began,  did  you 
not?  I  did  .  .  .  At  least  two  years  prior  to  my 
first  visit  in  Jnly,  1932.” 

The  Court  said,  with  reference  to  the  above  testimony: 

“It  is  plain  that  no  amount  of  expertness  will  en¬ 
able  the  jury  to  accomplish  the  impossible  and  draw 
an  inference  from  an  unknowm  fact.  This  logical 
impasse  has  led  to  the  rule  requiring  disclosure  of 
the  data  from  which  an  expert  opinion  is  formed. 

The  text  books  and  law  reviews  put  it  this  wray: 
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“  ‘The  expert  must  give  to  the  jury  the  facts  upon 
which  his  opinion  is  based,  so  that  the  court  and 
the  jury  may  determine  whether  the  alleged  facts 
are  real  and  justify  his  conclusions. ’  Lawson,  Exp. 
&  Op.  Ev.,  p.  163.” 

“  ‘If  the  expert  were  permitted  to  express  his  gen¬ 
eral  views  without  indicating  the  facts  upon  which 
they  are  based,  he  would  be  usurping  the  function 
of  the  jury  for  to  accept  the  opinion,  the  jury 
must  accept  as  found  all  the  facts  underlying  it. 7 
Steinbrink,  The  Medical  Witness,  6  Brooklyn  Law 
Review  155.” 

In  the  case  of  Foster  v.  Fidelity  &  Casualty  Co.  of 
New  York,  99  Wis.  447,  75  N.  W.  69,  the  Court  said: 

“Dr.  Turner,  the  physician  who  treated  the  de¬ 
ceased,  was  asked  the  following  question  upon  his 
direct  examination,  ‘  State  now  whether,  in  your 
judgment,  his  death  was  occasioned  by  those  injuries, 
from  all  the  evidence  you  had  before  you  there  at 
the  time.’  An  objection  to  the  question  was  over¬ 
ruled,  and  he  answered  the  question  affirmatively. 
This  was  error,  because  the  question  does  not  show 
the  facts  upon  which  his  opinion  was  based.  It  may 
be  that  it  was  biased  largely  upon  hearsay.  Indeed, 
his  further  examination  tended  to  show  that  such 
was  the  fact.  Such  an  opinion  should  be  based' 
either  on  his  examination  of  the  case  or  upon  a 
proper  hypothetical  question,  and  not  upon  a  ques¬ 
tion  which  allows  the  witness  to  base  his  answer 
upon  his  own  idea  of  what  is  evidence  and  what  is 
not  evidence.” 

As  to  the  studies  of  various  other  physicians,  some 
even  dated  after  January  23,  1947,  reference  is  made  to 
Argument  HI. 
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VI  AND  VII 

The  Court  Erred  in  Refusing  to  Grant  Defendant’s  In¬ 
structions  Numbered  Two,  Three,  Four  and  Eight 
and  Also  Erred  in  Its  General  Charge  to  the  Jury 

Counsel  for  defendant  requested,  among  other  pray¬ 
ers,  the  following,  which  it  is  believed  correctly  states 
the  law  in  the  case. 

Defendant’s  Instruction  No.  2 

The  jury  is  instructed  that  the  duty  which  the  de¬ 
fendant  hospital  owed  to  the  plaintiff  and  plaintiff’s 
mother  was  not  the  same  as  that  of  a  physician  licensed 
to  practice  medicine,  but,  to  render  with  reasonable  care 
and  diligence,  services  of  nurse,  internes  and  resident 
physicians  in  training,  comparable  to  and  of  like  quality 
and  degree  as  customarily  rendered  by  other  hospitals  in 
the  District  of  Columbia  and  like  communities  in  similar 
cases,  and  if  you  find  from  all  of  the  evidence  that  the 
defendant  hospital’s  services  were  so  rendered  in  this 
case,  then  your  verdict  shall  be  for  the  defendant. 

Refused  C.  F.  McL. 

Defendant’s  Instruction  No.  3 

The  jury  is  instructed  in  this  case  that  the  hospital 
defendant  does  not  and  cannot  practice  medicine;  that 
Mrs.  Marshall  was  a  private  patient  under  the  care  and 
supervision  of  Dr.  O’Donnell;  therefore,  it  was  not  the 
duty  of  the  hospital  employees  to  decide  whether  a 
caudal  anesthesia  and  a  controlled  delivery  should  be 
undertaken;  therefore,  even  though  you  should  arrive  at 
the  conclusion  that  the  administration  of  caudal  or  other 
anesthesia  should  have  been  done  and  that  the  failure 
to  so  do  was  the  proximate  cause  of  Noel  Marshall’s 
damages  and  alleged  injury,  your  verdict  must  be  for 
the  defendant. 


Refused  C.  F.  McL. 
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•  •  •  • 

Filed  Jun  29  1950  Harry  M.  Hull,  Clerk 
Defendant’s  Instruction  No.  4 

The  jury  is  instructed  that  even  though  you  find  by  a 
fair  preponderance  of  all  the  evidence  that  some  negli¬ 
gence  on  the  part  of  the  hospital  occurred  by  reason 
of  any  act  or  omission  of  one  or  more  of  its  employees, 
nevertheless,  if  you  also  find  by  a  fair  preponderance 
of  all  of  the  evidence  that  Noel  Marshall’s  condition  is 
as  likely  the  result  of  a  congenital  or  developmental  de¬ 
fect  as  any  other  probable  cause,  then  your  verdict  must 
be  for  the  defendant. 

Refused  C.  F.  McL. 

Defendant’s  Instruction  No.  8 

The  jury  is  instructed  that  an  honest  error  or  mistake 
in  judgment  does  not  render  a  physician  liable  in  dam¬ 
ages  for  a  bad  result  and  that  the  hospital  defendant,  in 
turn,  cannot  be  held  liable  for  an  honest  error  in  judg¬ 
ment  of  one  of  its  medical  employees,  nurse,  intern,  or 
resident  physician. 

Refused  C.  F.  McL. 

It  will  be  noted  that  in  the  charge  by  the  Court  to  the 
jury,  the  Court  went  beyond  the  duties  required  by  the 
hospital  in  the  following  charge: 

“(3).  If  a  hospital  undertakes  through  the  agency 
of  any  person  in  its  employ  to  render  to  the  patient 
the  services  of  a  physician  or  surgeon,  it  is  the  duty 
of  the  hospital  through  said  person  so  employed  to 
perform  such  service  in  accordance  with  the  standard 
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of  care  required  by  law  of  a  physician  or  surgeon,  as 
I  shall  outline  such  standard  to  you.  The  liability 
of  the  hospital  in  this  connection  is  measured  by  and 
corresponds  to  the  liability  of  the  physician  or  sur¬ 
geon  so  employed.’ ’  (App.  457,  458). 

The  hospital  in  this  connection  undertook,  according 
to  the  proof  and  all  of  the  testimony,  only  to  render 
the  usual  hospital  services  such  as  are  rendered  by  resi¬ 
dents,  interns  and  nurses.  Mrs.  Marshall  did  not  en¬ 
gage  the  hospital  to  render  professional  services  in  con¬ 
nection  with  the  birth  of  the  child,  but  on  the  contrary, 
had  employed  Dr.  Roger  O’Donnell  as  her  private  physi¬ 
cian. 

The  Court  then  continued  on  in  his  instructions  as 
follows : 

“You  are  instructed  that  Mrs.  George  C.  Marshall  while 
in  the  custody  of  the  defendant  hospital  had  the  right  and 
was  entitled  to  receive  from  the  hospital,  is  physicians, 
nurses  and  interns  in  the  discharge  of  the  defendant’s 
duties,  a  degree  of  care,  diligence  and  skill  during  the 
confinement,  delivery  and  post-natal  period  which  is  ordi¬ 
narily  and  customarily  exercised  by  careful,  diligent  and 
skillful  hospitals  located  in  the  District  of  Columbia,  or  a 
similar  locality,  and  if  you  find  from  a  preponderance 
of  the  evidence  that  the  defendant  hospital,  by  and 
through  its  physicians,  nurses  or  interns  failed  to  exer¬ 
cise  such  a  degree  of  care,  diligence  and  skill,  and  as  a 
proximate  result  of  such  failure  the  infant  plaintiff  Noel 
Marshall  suffered  the  injury  complained  of,  you  are  in¬ 
structed  that  said  defendant  hospital  is  guilty  of  negli¬ 
gence  and  in  that  event  vou  will  return  a  verdict  for  the 
plaintiff. 

As  to  the  standard  of  care  required  by  law  of  a  physi¬ 
cian  or  surgeon,  you  are  instructed  that  when  a  person 
engages  the  services  of  a  physician  or  surgeon  it  is  the 
duty  of  that  physician  or  surgeon  to  exercise  the  ordi- 
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nary  care  and  skill  usually  exercised  by  physicians  and 
surgeons  in  good  standing  in  the  District  of  Columbia, 
or  a  similar  locality,  at  the  time  of  the  treatment,  tak¬ 
ing  into  consideration  modern  advancement  in  the  field 
of  medicine.  The  doctor  is  not  required  to  exercise  any 
extraordinary  skill,  or  to  be  a  man  of  extraordinary  in¬ 
telligence,  but  he  does  undertake  to  exercise,  as  I  have 
said,  the  ordinary  care  and  skill  usually  exercised  by 
doctors  in  good  standing  in  the  District  of  Columbia, 
or  a  similar  locality,  at  the  time  of  the  treatment  If 
he  fails  to  do  so,  then  he  is  liable  for  any  injury  that 
results  from  his  failure  to  exercise  that  degree  of  care, 
if  such  injury  is  proximately  caused  by  such  failure,  as 
I  shall  define  the  term  proximate  cause  for  you 

Now  in  this  case  there  is  much  testimony  by  doctors 
with  regard  to  certain  obstetrical  practices  as  they  per¬ 
tain  to  the  expectant  mother  and  the  baby  during  labor 
and  at  birth  in  the  case  of  a  premature  baby.  These 
practices  have  to  do  with  the  administration  of  hykinone, 
otherwise  known  as  Vitamin  K,  and  use  of  some  form 
of  anesthesia  either  during  labor  or  just  prior  to  deliv¬ 
ery,  and  the  performance  of  a  type  of  surgery  known  as 
episiotomy. 

You  are  instructed  that  you  are  to  determine  from  a 
preponderance  of  the  evidence  whether  the  degree  of 
care  and  skill  ordinarily  exercised  by  members  of  the 
medical  profession  in  the  District  of  Columbia  in  Janu¬ 
ary,  1947,  required  that  a  doctor  attending  a  mother 
prior  to  birth  and  at  birth  of  a  premature  baby,  as  in 
this  case,  apply  or  make  use  of  one  or  more  of  these 
practices  above  mentioned.” 

A  careful  reading  of  the  above  instructions  could  only 
tend  to  confuse  the  jury,  as  in  one  paragraph  he  states 
that  the  defendant’s  degree  of  care,  etc.  embracing  the 
delivery  and  post  natal  period,  is  that  which  is  custo- 
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marily  exercised  by  skillful  hospitals.  Immediately  fol¬ 
lowing,  he  states  in  the  instruction  that  when  a  person 
engages  the  services  of  a  physician  or  surgeon,  it  is  the 
duty  of  that  physician  to  exercise  the  skill  usually  exer¬ 
cised  by  physicians  and  surgeons  in  the  District  of 
Columbia.  That  statement  in  effect  could  only  tend  to 
present  Dr.  Irani  as  having  been  employed  by  the  mother 
and  also  requiring  that  he  exhibit  the  same  skill  and 
attention  as  one  specializing  in  obstetrics  in  the  District 
of  Columbia  and  also  hold  him  to  the  same  degree  of 
care  and  skill  as  Dr.  Heilman.  This  is  more  forcefully 
brought  to  the  attention  of  the  jury  when  the  Court 
immediately  follows  with  the  reference  to  practices  of 
the  administration  of  hykinone,  the  use  of  anesthesia 
and  a  type  of  surgery  known  as  episiotomy. 

All  of  the  testimony  from  all  doctors  indicates  that 
the  hospital  attendant  was  not  qualified  nor  authorized 
to  perform  such  services  and  was  not  engaged  by  the 
plaintiff  to  perform  such  services  as  has  been  stated 
many  times  throughout  the  argument.  The  hospital  was 
only  required  to  use  the  usual  care  of  residents,  interns 
and  nurses. 

It  is  believed  that  in  this  case  the  jury  must  have  been 
confused  by  the  reference  to  expert  care  of  those  spe¬ 
cializing  in  obstetrics  as  a  standard  for  the  duties  of 
hospital  attendants. 


CONCLUSION 

It  is  respectfully  submitted  that  errors  of  law  here¬ 
inabove  set  forth  require  a  reversal  of  the  judgment 
below.  The  jury  was  allowed  to  speculate  as  to  evidence 
of  negligence  when  there  was  no  evidence  to  support  it; 
the  jury  was  allowed  to  speculate  that  the  negligence  of 
the  hospital  caused  the  condition  of  spasticity  when  there 
was  no  affirmative  evidence  to  substantiate  that  anything 
the  defendant  hospital  employees  did  caused  the  condi- 
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tion.  In  addition,  the  jury  was  confused  and  misled  by 
erroneous  opinion  evidence  and  an  improper  charge  on 
the  law  of  the  case. 

It  is  respectfully  urged  that  a  revaluation  of  the 
judgment  below  makes  it  apparent  that  it  is  a  severe 
shock  to  a  judicial  sense  of  justice  and  the  judgment 
therefore  should  be  reversed  and  remanded  with  instruc¬ 
tion  to  enter  judgment  for  the  defendant 

Respectfully  submitted, 

H.  Mason  Welch, 

John  R.  Daily, 

J.  Harry  Welch, 

Attorneys  for  Appellant. 
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Hniteii  Srtatps  (Etrart  of  Appeals 

Fob  the  District  of  Columbia  Cibcuit 


No.  10,984 


Gabfield  Memorial  Hospital,  A  Corporation, 

Appellant, 


v. 


Noel  F.  Marshall,  Infant,  By  Her  Next  Friend,  George 
C.  Marshall,  and  George  C.  Marshall,  I'ndividiudly , 

Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLEES 


I 

Counter  Statement  of  Case 

Appellant’s  statement  of  the  case  is  a  composite  of 
abstracts  of  testimony  of  each  witness  in  the  trial  of 
these  proceedings,  with  little,  if  any,  tendency  to  include 
any  facts  supportive  of  the  verdict  returned  in  favor  of 
Noel  F.  Marshall  and  George  C.  Marshall,  the  child’s 
parent  (App.  26).  Although  to  preserve  the  continuity 
of  presentation,  Appellees  will  conform  to  the  sequence 
of  argument  contained  in  Appellant’s  brief;  nevertheless, 
they  must  recast  the  statement  of  the  case  to  conform 
with  Rule  17(c)  (4),  General  Rules  of  the  Court  of  Ap- 
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peals.  In  Appellees’  description  of  the  facts  developed 
in  the  trial  of  the  case  in  the  District  Court,  the  parties 
hereto  will  hear  their  lower  court  designations  with  Noel 
F.  Marshall,  infant,  and  her  father,  George  C.  Marshall, 
as  plaintiffs  prosecuting  their  civil  action  against  Roger 
O’Donnell,  Jr.,  and  Garfield  Memorial  Hospital  for  an 
alleged  act  of  malpractice  which  proximately  caused  per- 
manent  injury  to  the  brain  of  the  3V2  year  old  daughter 
of  Mr.  and  Mrs.  George  C.  Marshall.  The  trial  in  the 
District  Court  which  consumed  twelve  days,  resulted  in 
a  verdict  in  favor  of  the  plaintiffs  in  the  sum  of  Fifty- 
Seven  Thousand  Dollars  ($57,000.00)  against  Garfield 
Memorial  Hospital,  a  private  corporation.  At  the  con¬ 
clusion  of  plaintiffs’  case  in  chief,  counsel  for  Appellant, 
acting  in  a  dual  capacity  for  all  defendants,  made  a 
motion  for  a  directed  verdict  on  behalf  of  Dr.  Roger 
O’Donnell,  Jr.,  urging  that  the  private  physician  did  not 
receive  sufficient  medical  information  from  the  Garfield 
Memorial  Hospital  physicians  to  permit  him  to  exercise 
due  care  (App.  290).  On  this  ground,  the  District  Court 
directed  the  jury  to  return  a  verdict  in  favor  of  Roger 
O’Donnell,  Jr.,  M.  D.,  (App.  10)  from  which  order  plaintiffs 
prosecuted  a  separate  appeal  to  this  Court.  Plaintiffs’ 
appeal  is  entitled  Noel  F.  Marshall ,  Infant ,  et  al,  v.  Roger 
O’Donnell,  Jr.,  No.  10,808,  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit,  'which  case  by  the 
consent  of  the  parties  was  on  April  23,  1951,  herewith 
consolidated  for  hearing.  The  statement  of  substantial 
evidence  in  support  of  the  verdict1  is  contained  in  the 
following  paragraphs. 

1  In  considering  question  of  sufficiency  of  evidence  to  sustain  ver¬ 
dict,  Court  of  Appeals  is  required  to  adopt  the  view  most  favorable 
to  Appellee  .  .  .  obliged  to  accept  as  established  all  facts  which 
have  reasonable  support  in  the  evidence.  Appellee  is  entitled  to 
all  inferences  which  might  reasonably  be  drawn  from  the  cir¬ 
cumstances  in  evidence.  Carter  Carburetor  Corp.  v.  Riley,  186 
Fed.  (2)  148  (CCA  8). 
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Howard  P.  Parker,  M.  D.,  her  private  obstetrician,  ad¬ 
mitted  Mrs.  George  C.  Marshall  into  the  Garfield  Memo¬ 
rial  Hospital  on  January  7,  1947,  because  her  membranes 
to  the  uterus  had  ruptured  during  the  seventh  month  of 
pregnancy,  creating  a  pathological  situation  in  which  an 
expectant  mother  might  deliver  a  premature  infant  at 
any  time  without  more  warning.  Adequate  obstetrical 
observation  while  hospitalized  was  essential  for  protec¬ 
tion  of  the  expectant  mother  and  infant.  During  the 
period  from  January  7,  1947,  to  January  23,  1947,  the 
staff  physicians  of  the  hospital  who  were  acquainted  with 
the  unpredictable  nature  of  the  pregnancy  administered 
daily  quantities  of  demerol  to  delay  commencement  of 
true  labor  (App.  319).  Staff  physicians  of  the  hospital 
knew  that  if  true  labor  once  started  its  continuance 
could  not  be  denied;  while,  if  such  did  occur,  the  pre¬ 
mature  infant  might  spring  from  the  birth  canal  in  the 
shortest  space  of  critical  time  (App.  316).  On  the  date 
of  admission  some  twenty  days  before  birth  of  the  pre¬ 
mature  infant  the  mother  was  given  four  milligrams  of 
Hykinone  (Vitamin  K)  by  order  of  Dr.  J.  C.  Hodges, 
Staff,  Garfield  Hospital,  in  anticipation  of  a  24-hour  birth 
(App.  47,  257).  “By  administration  of  Vitamin  K  to 
the  mother  prior  to  birth  or  to  the  infant  immediately 
thereafter,  this  (clotting  mechanism)  can  be  made  up. 
The  rectifying  of  the  clotting  deficit  would  in  all  prob¬ 
ability  decrease  the  oozing  occasioned  by  brain  damage” 
(App.  256).  It  did  not  appear  from  the  proofs  whether 
Dr.  Parker 2  ordered  the  Hykinone,  or  not.  It  may  well 
be  that  Hykinone  was  a  standard  operating  procedure  of 
the  hospital. 


-While  the  expectant  mother  was  confined  in  the  hospital  in 
a  condition  of  travail,  Howard  P.  Parker,  M.D.,  departed  on  Jan¬ 
uary  15,  1947,  for  a  Florida  vacation  leaving  Roger  O’Donnell,  Jr., 
M.D.,  an  associate,  in  charge  of  the  delivery  of  the  premature 
infant  (App.  48). 
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On  January  23,  1947,  the  expectant  mother  began  to 
experience  regular  labor  contractions  of  the  uterus  which, 
at  2:00  P.  M.,  measured  5  to  8  minutes  apart  while 
progressively  growing  harder  and  more  frequent,  until 
at  5:30  P.  M.,  the  contractions  were  5  minutes  apart;  at 
7 :30  P.  M.,  3  minutes  apart ;  at  9 :30  P.  M.,  2  minutes 
apart,  when  finally  at  1 0 :15  P.  M.  the  mother’s  labor  con¬ 
sisted  of  continuous,  wave-like  convulsions  which  did  not 
relent  until  at  11:10  P.  M.  when  the  premature  infant’s 
head  became  visible  at  the  outlet  of  the  birth  canal. 
Still  in  a  maternity  ward,  the  mother  during  this  period 
was  unable  to  attract  a  member  of  the  hospital  medical 
staff,  despite  repeated  telephone  calls  to  the  Delivery 
Room  Department  by  the  Ward  Nurse.  “Get  Dr.  O’Don¬ 
nell  and  do  something  for  me!”  (App.  52).  For  several 
hours  from  9 :30  P.  M.  to  nearly  the  close  of  the  evening, 
the  Ward  Nurse  was  of  the  opinion  that  Mrs.  Marshall 
was  in  true  labor,  but  despite  urgent  demands  she  was 
unable  to  obtain  authority  to  transfer  the  patient  to  the 
Labor  Room  Department  where  adequate  obstetrical 
means  were  available  (App.  96).  Regardless  of  the 
nurse’s  arguments,  the  Resident  Physician  stubbornly  re¬ 
fused  to  adhere  to  her  labor  diagnosis,  nor  from  9:00 
P.  M.  and  on,  dispatch  a  doctor  to  the  patient  for  current 
examination.  A  final  display  of  the  unyielding  quality  of 
the  Resident’s  diagnosis  was  his  11:00  P.  M.  telephonic 
order  to  the  Ward  Nurse  to  continue  injections  of 
demerol  (App.  108,  143)  which,  by  ordinary  standards 
of  obstetrical  procedures,  was  clearly  improper  after 
commencement  of  true  labor  (App.  437). 

The  night  nurse  who  came  on  at  11:00  P.  M.  became 
alarmed  at  the  sight  of  the  premature’s  head  and  hur¬ 
riedly  brought  a  cart  which  the  mother  was  required  to 
roll  aboard  with  heavy  physical  exertion  and  control 
thereof  to  avoid,  if  possible,  damage  to  the  infant’s  soft 
skull  which  was  already  under  heavy  pressure  by  a 
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“bulging  perineum’ ’  (App.  55).  Several  minutes  later, 
at  about  11:20  P.  M.,  the  mother  reached  the  delivery 
room  to  find  that  even  here  the  hospital  failed  to  pro¬ 
vide  an  attending  obstetrician.  As  a  result,  the  following 
tragedy  happened : 

“Q.  Tell  us  what  happened  after  the  cart  arrived 
in  the  delivery  room. 

“A.  I  was  asked  to  move  onto  the  delivery  table. 
I  had  barely  gotten  onto  the  table  after  much  strug¬ 
gling  when  the  baby  was  born.  .  .  .  (App.  58). 

“Q.  What  were  you  doing  with  your  legs  .  .  . 

with  reference  to  the  baby? 

“A.  I  was  trying  to  prevent  any  pressure  from 
my  legs  on  the  baby’s  head  or  to  prevent  bumping 
the  baby’s  head.  .  .  .  (App.  59). 

“Q.  How  was  the  baby  born?  Can  you  describe 
it? 

“A.  She  shot  out  more  than  her  own  length  on 
the  delivery  table  (App.  59). 

“Q.  With  reference  to  the  moment  when  she  was 
being  placed  on  the  delivery  table,  when  was  the 
child  born? 

“A.  As  soon  as  she  was  over  on  the  table  (App. 
153). 

“Q.  Did  the  baby  come  fast  or  slow? 

“A.  Fast.”  (App.  153). 

Absent  ordinary  obstetrical  technique  to  reduce  the 
propelling  effect  of  some  1400  pounds  pressure  per 
square  inch,  Noel  F.  Marshall’s  soft  skull  which  had  but 
a  few  minutes  before  undergone  a  severe  pounding  in 
the  birth  canal,  struck  the  hard  surface  covering  of  the 
metal  delivery  table  with  an  audible  thud  (App.  59,  133). 
Without  the  prompt  impressment  of  a  private  physician 
walking  through  the  corridor,  Mrs.  Marshall  would  not 
have  received  vital  medications  for  relief  of  the  third 
stage  of  labor.  The  premature  infant  was  born  at  11:20 
P.  M.  o’clock,  January  23,  1947,  with  Dr.  Roger  O’Don¬ 
nell,  the  private  physician,  arriving  at  11:40  P.  M.  after 
an  emergency  call  from  one  of  the  nurses  in  the  delivery 
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room.  Dr.  O’Donnell  refused  to  inquire  as  to  the  way 
in  which  the  baby  was  born — “The  baby  had  been  born; 
why  should  I  inquire  what  happened?”  (App.  384). 
Consequently,  this  abrupt  obstetrician  refused  to  perform 
a  single  precautionary  procedure  to  impede  the  effects 
of  possible  damage  to  the  brain  or  to  conduct  tests  to 
determine  the  existence  of  the  Intracranial  Hemorrhage  \ 
Dr.  O’Donnell  telephoned  Dr.  Weldon  A.  Price,  the  in¬ 
fant’s  pediatrician,  informing  him  that  the  newly-born 
premature  was  in  very  good  health — so  much  so  that  a 
pediatrician  would  not  be  needed  until  the  next  morning 
(App.  3S8).  When  Dr.  Price  visited  Noel  F.  Marshall 
the  following  morning,  he  examined  the  infant  to  find 
the  following  physical  condition : 

“Premature  female  infant.  No  evidence  of  con¬ 
genital  defect.  Heart  sound  of  good  quality.  Lungs 
50  percent  expanded.  Good  Cry”  (App.  189). 

The  infant  remained  normal  for  48  hours  after  birth, 
eating  slowly,  but  well,  with  a  good  color  and  behavior; 
but  on  January  26th,  the  condition  of  jaundice  made  its 
first  appearance,  along  with  subnormal  eating  habits  and 
edema.  On  March  10,  1947,  Noel  was  discharged  to  the 
custody  of  her  parents  as  a  healthy  infant.  On  April  4, 
1947,  Noel  collapsed  while  being  fed  in  her  mother’s 
arms  from  a  malady  which  was  subsequently,  on  May 
30,  1947,  diagnosed  by  Dr.  Vasilios  S.  Lambros  to  be  the 
result  of  diffuse  brain  damage  (App.  112).  In  reaching 
this  firm  medical  conclusion  which  he  filed  in  the  perma¬ 
nent  records  of  Children’s  Hospital,  Dr.  Lambros  relied 


3  Routine  serological  tests  would  have  disclosed  that  Noel's  jaun¬ 
diced  condition  was  due  to  excessive  hemolysis  (blood  solution) 
thus  pointing  directly  to  the  brain  hemorrhage.  Instead  of  ig¬ 
noring  a  potent  symptom,  particulary  when  it  was  known  that 
the  infant  had  been  mistreated,  prompt  lumbar  punctures  would 
have  prevented  further  damage  to  a  substantial  portion  of  the 
brain.  (App.  386) : 
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upon  historical  events,  namely,  the  propulsion  of  the  soft 
premature  skull  cap  against  the  delivery  table,  to  reach 
the  conclusion  that  a  traumatic  factor  caused  the  infant’s 
brain  injury  (App.  114).  This  diagnosis  prevailed  with¬ 
out  change  during  the  following  18  months  of  neuro¬ 
logical  treatment  by  Dr.  Lambros  at  the  conclusion  of 
which  Noel  was  ordered  to  an  institution  for  incurables, 
suffering  from  90  percent  mental  deficiency  (App.  118, 
128). 

The  traumatic  features  of  the  intracranial  brain 
damage  having  been  thus  established,  plaintiffs  produced 
a  nationally  known  authority  on  obstetrical  procedures 
to  graphically  describe  the  tumultuous  nature  of  a  pre¬ 
mature  infant’s  journey  through  the  birth  canal  and  the 
convulsive  traumas  to  which  the  infant  is  exposed  if 
denied  ordinary  obstetric  procedures  for  the  control  of 
this  special  type  of  infant  delivery.  Moreover,  Dr.  Louis 
M.  Heilman,  Johns  Hopkins  Hospital,  described  the  pre¬ 
cise  pressure  areas  which  would  cause  Noel’s  brain  in¬ 
jury  unless  properly  controlled  by  accepted  obstetric 
means : 

“Q.  Doctor  .  .  .  assuming  the  injury  at  birth  of 
Noel  Marshall  to  be  an  intracranial  hemorrhage, 
caused  by  trauma,  what  in  your  opinion  would  have 
been  the  competent  producing  cause  of  the  trauma? 

‘  ‘A.  Pressure  on  the  head  of  the  infant  by  the 
rigid  muscles  of  the  perineum,  rapid  expulsion  of  the 
fetus  from  the  birth  canal  (App.  251). 

“Q.  Doctor,  can  you  state  wdth  any  degree  of 
medical  certainty  that,  if  the  mother  had  been  obstet- 
ricallv  prepared  for  delivery  by  employment  of  the 
procedures,  either  the  conduction  technique  or  any 
alternative  obstetrical  technique,  that  a  traumatic 
intracranial  hemorrhage  which  admittedly  resulted  to 
Noel  Marshall  at  birth  could  have  been  by  a  pre¬ 
ponderance  of  probabilities,  avoided? 

“A.  The  probability  certainly  exists.”  (App.  254). 
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Intracranial  hemorrhage  in  premature  infants  results 
from  anyone  of  three  causes — .  .  trauma  asphyxia  and 
fetal  disease,  the  latter  including  hemorrhagic  disease 
and  congenital  malformations ”.  (App.  260).  There  was 
a  complete  absence  of  evidence  of  aspvhxia  at  the  time 
of  Noel’s  first  physical  examination  by  Dr.  O’Donnell 
(App.  388),  nor  did  the  parents’  RH  factors  admit  of 
hemorrhagic  diseases  (App.  202).  In  fact,  “birth  injury 
within  the  limitation  of  ordinary  medical  definitions 
doesn’t  include  fetal  disease.  .  .  .”  (App.  203).  Appel¬ 
lant  at  trial  did  not  dispute  the  traumatic  origin  of 
Noel’s  brain  condition  for  we  find  its  counsel  stipulating 
under  binding  procedural  terms  that  Noel’s  soft  skull 
cap  was  freshly  injured  during  the  period  of  the  mother’s 
labor  (App.  228).  The  questions  which  were  determined 
by  the  jury  were:  first,  the  lack  of  due  care  on  the  part 
of  the  hospital;  and,  second,  but  for  the  act  of  malprac¬ 
tice,  the  infant,  by  a  preponderance  of  probabilities, 
would  have  escaped  the  happening  of  the  intracranial 
hemorrhage.  These  issues  were  carefully  submitted  to 
the  jury  with  guiding  instructions  from  the  trial  judge 
which  fully  explained  the  legal  nature  of  the  plaintiffs’ 
charge  of  malpractice  against  the  corporate  defendant, 
together  with  ample  subsidiary  instructions  for  each  and 
every  element  required  to  be  established  before  the  jury 
might  return  a  verdict  against  the  defendant  (App.  454, 
et  seq.).  A  verdict  was  returned  for  the  plaintiffs. 

n 

The  Merits  of  the  Appeal 

The  Appellant  failed  to  submit  to  the  trial  judge  a 
motion  for  a  directed  verdict  at  the  close  of  all  the  evi¬ 
dence.  Therefore,  the  sufficiency  of  the  evidence  is  not 
before  the  Court  of  Appeals.  In  fact,  as  a  consequence, 
a  sufficiency  is  acknowledged.  Aetna  Casualty  v.  Surety 
Company  v.  Yeatts,  122  Fed.  (2)  350  (CCA-4);  Baten  v. 
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Kirby  Lumber  Corporation,  103  Fed.  (2)  272  (CCA-5); 
Emmanuel  v.  Kansas  City  Title  &  Trust  Company,  127 
Fed.  (2)  175  (CCA-8);  F.  W.  Woolworth  Company  v. 
Seckinger,  125  Fed.  (2)  97  (CCA-5).  Appellants  State¬ 
ment  of  Points,  Nos.  1  and  2,  relating  to  the  sufficiency 
of  the  evidence  to  support  the  verdict  should  be  struck 
from  Appellant’s  brief.  It  is  true  that  the  trial  judge 
on  motion  filed  over  six  months  after  its  alleged  happen¬ 
ing,  ordered  the  court  reporter’s  transcript  of  proceed¬ 
ings  to  be  supplemented  as  follows : 

“Ordered,  That  the  transcript  of  testimony,  Vol¬ 
ume  10,  at  the  top  of  page  1282,  following  the 
words, — ‘The  Court:  Very  well’,  be  corrected  to 
show  that  counsel  for  the  defendant  at  the  conclu¬ 
sion  of  all  the  testimony  renewed  his  motion  for  a 
directed  verdict  and  that  the  Court  overruled  said 
motion.  ” 

Rule  75(h),  Federal  Rules  of  Civil  Procedure,  permits 
a  District  Judge  to  direct  the  correction  of  any  error  or 
omission  in  the  record  on  appeal.  Since  the  court  re¬ 
porter’s  transcript  of  proceedings  was  in  complete  se¬ 
quence  for  a  long  period,  both  before,  and  after,  the 
appropriate  time  for  a  motion  for  a  directed  verdict  to 
be  offered  by  Appellant,  it  is  hardly  conceivable  that 
an  “omission”  existed  in  the  official  transcript.  In  fact, 
the  court  reporter  (App.  40)  says  it  would  have  been 
impossible  under  the  circumstances  of  this  case  for  such 
an  omission  to  have  occurred.  Title  28,  USC,  Section 
753(h)  constitutes  the  court  reporter’s  transcript  prima 
facie  correct.  It  would  therefore  appear  that  the  burden 
rested  upon  the  movant  to  demonstrate  some  reasonable 
basis  for  the  existence  of  an  omission,  such  as  a  break 
in  the  stenographic  sequence  or  the  absence  of  reporter 
from  the  court  room.  Mere  affidavits  seeking  to  alter 
an  otherwise  perfect  sequence  in  stenographic  reporting 
could  not  possibly  be  deemed  sufficient  to  disturb  the 
prima  facie  status  of  a  transcript,  particularly  when  the 
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movant  has  allowed  over  six  months  to  expire  before 
even  suggesting  or  taking  any  steps  to  investigate  the 
fact  of  an  omission.  For  reasons  urged  in  the  District 
Court  in  opposition  to  the  amendment  of  the  transcript 
of  proceedings  (App.  31,  et  seq.),  the  Appellees  contend 
the  purported  action  of  correction  of  the  District  Court 
was  a  nullity.  Clawcms  v.  White,  112  Fed.  (2)  189,  71 
App.  D.  C.  362. 

The  attempted  change  in  the  record  was  not  a  cor¬ 
rection  but  was  actually  an  addition.  The  September  1, 
1947,  amendment  to  the  Federal  Rules  of  Civil  Procedure 
added  these  last  lines  to  Rule  75(h) — “All  other  ques¬ 
tions  as  to  the  content  and  form  of  the  record  shall  be 
presented  to  the  circuit  court  of  appeals”.  In  the  Ad¬ 
visory  Committee  Report  to  accompany  this  amendment 
it  was  said : 

“The  last  sentence  operates  to  define  exactly  the 
limits  of  the  district  court’s  power  under  the  sub¬ 
division.  Thus  the  district  court  has  no  power  to 
add  to  or  subtract  from  the  designated  record,  except 
insofar  as  it  may  be  necessary  to  correct  omissions 
or  misstatements  .  . 

In  the  affidavits  filed  by  Appellant’s  counsel  in  sup¬ 
port  of  the  motion  to  correct  the  stenographer’s  tran¬ 
script,  it  is  stated  that  the  following  colloquy  took  place 
at  the  Judge’s  bench  during  a  conference  for  the  settle¬ 
ment  of  the  instructions  to  be  given  the  jury:  “I  presume 
that  Your  Honor’s  ruling  on  a  motion  will  be  in  accord 
with  your  previous  ruling — and  the  trial  court,  in  effect, 
stated  the  motion  was  overruled”  (App.  30).  The  “pre¬ 
vious  ruling”  was  in  reference  to  a  very  lengthy  motion 
for  a  directed  verdict  which  had  been  made  at  the  con¬ 
clusion  of  the  plaintiffs’  case  in  chief  (Tr.  743).  It  is 
interesting  to  observe  the  complete  lack  of  confidence  evi¬ 
denced  in  the  brevity  of  this  final  motion  as  compared 
with  a  similar  motion  requiring  over  45  minutes  to  pre- 
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sent  Assuming,  without  admitting,  that  this  colloquy  ' 
happened,  surely  Appellant’s  counsel  could  not  have  been 
too  well  impressed  with  the  probative  effect  of  the  evi¬ 
dence  which  he  had  presented  in  opposition  to  the  case 
in  chief.  If  so,  he  would  not  have  presumed  in  advance 
this  adverse  ruling,  nor  limited  its  contents  to  but  seven¬ 
teen  words.  Of  course,  this  brevity  is  more  adaptable  to 
a  motion  to  correct  the  record  on  appeal  than  a  more 
lengthy  one  for  reasons  seemingly  obvious. 

m 

The  Summary  of  Argument 

1.  The  Resident  Physician  of  Garfield  Hospital  for 
over  a  period  of  several  hours  before  birth  of  the  infant 
plaintiff  completely  ignored  the  needs  of  the  expectant 
mother:  thus  denying  to  her  the  obstetrical  services  of 
her  private  physicians  as  well  as  the  obstetrical  services 
of  the  staff  members  of  the  hospital.  By  these  negligent, 
unskillful  acts,  a  mother  and  child  were  completely  with¬ 
out  a  single  preventative  obstetrical  means  designed  to 
prevent  brain  damage  to  premature  infants.  These  ob¬ 
stetrical  procedures  were  considered  accepted  procedures 
regardless  of  denials  by  highly  biased  medical  witnesses 
called  by  the  defendant.  The  fact  that  the  Resident 
Physician  was  busy  delivering  triplets  at  the  time  of  de¬ 
livery  of  the  infant  plaintiff  does  not  relieve  the  de¬ 
fendant  of  the  duty  of  providing  additional  medical  aids 
for  the  care  of  its  patients.  In  any  event,  this  Resident 
Physician  did  not  rely  on  the  fact  that  he  could  not  leave 
the  delivery  of  triplets  as  the  reason  for  his  refusal  to 
respond  to  the  emergency  calls  from  the  Ward  Nurse. 
The  reason  for  the  refusal  was  that  he  didn’t  think  the 
mother  was  in  labor.  The  evidence  overwhelmingly  sup¬ 
ported  the  jury’s  finding  that  the  hospital  was  grossly 
negligent.  In  fact,  the  unattended  birth  of  the  premature 
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infant  could  not  have  happened  without  a  lack  of  skill 
on  the  part  of  the  employees  of  the  hospital. 

2.  The  evidence  on  the  question  of  causation  was  sub¬ 
stantial  within  the  meaning  of  Lavender  v.  Kurn,  327  U.  S. 
645,  90  L.  Ed.  916,  66  S.  Ct.  740,  if  not  convincing  from 
every  conceivable  point  of  view*.  Dr.  Lambros  established 
the  fact  that  Noel  F.  Marshall,  infant,  had  sustained  a 
traumatic  intracranial  hemorrhage  as  a  result  of  the  un¬ 
attended  birth,  wiiile  Dr.  Heilman,  a  nationally  known 
obstetrical  expert,  established  the  fact  that  if  the  de¬ 
fendant  had  made  available  the  accepted  obstetrical  pro¬ 
cedures,  this  particular  injury  by  the  preponderance  of 
probabilities  would  not  have  happened.  It  was  not  neces¬ 
sary  that  plaintiffs  establish  medical  conclusions  writh  ab¬ 
solute  certainty  as  the  Appellant  seems  to  feel  was  neces¬ 
sary  in  the  proof  of  the  infant’s  injuries. 

3.  References  to  be  made  to  recognized  medical 
authorities  in  the  cross-examination  of  adverse  medical 
experts  constitute  a  matter  resting  in  the  sound  discre¬ 
tion  of  the  trial  judge.  This  discretion  was  carefully 
exercised  with  respect  to  a  highly  controversial  witness 
who  appeared  as  the  Appellant’s  principal  defense  wit¬ 
ness  even  though  he  was  the  private  physician  who  had 
been  hired  by  the  parents  but  failed  to  attend  the  birth 
due  to  negligence  of  the  hospital  employees  in  omitting 
to  notify  him  of  the  impending  emergency.  This  w^as  the 
only  witness  subjected  to  this  type  of  examination  and 
then  only  after  he  had  recanted  every  principle  of  ob¬ 
stetrical  medicine.  The  sole  purpose  of  the  cross-exam¬ 
ination  wTas  to  discredit  this  doctor,  and  justifiably  so. 
There  wras  no  abuse  of  the  discretion  by  the  District 
Court. 

4.  The  hospital  records  for  the  critical  date  of  the 
birth,  from  which  the  physical  condition  of  the  expectant 
mother  for  the  many  hours  prior  to  birth  could  be  de- 
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termined,  were  missing.  The  facts  surrounding  these 
missing  records  clearly  warranted  an  inference  that  some¬ 
one  had  disposed  of  critical  data.  The  trial  judge  exam¬ 
ined  the  entire  file  to  arrive  at  the  identical  conclusion 
with  respect  to  the  missing  portion  thereof.  Therefore, 
wThen  the  proofs  warrant,  vituperative  remarks  of  a  most 
inflammatory  nature  may  be  made  by  counsel.  However, 
in  this  case  counsel’s  remarks  were  well  constrained,  to 
be  at  all  times  within  a  warranted  field  of  comment. 
Consequently,  there  was  no  abuse  of  discretion  by  the 
trial  judge  in  refusing  to  declare  a  mistrial;  particularly 
is  this  clear  when  Appellant  fails  to  exhibit  to  the  Court 
of  Appeals  the  originals  of  these  disputed  records  for 
judicial  examination. 

5.  Dr.  Louis  M.  Heilman  testified  with  respect  to  the 
legal  duties  of  an  obstetrical  hospital  as  well  as  that  of 
the  private  obstetrician,  inferring  that  there  was  no  dif¬ 
ference  in  the  standards.  A  maternity  hospital  in  the 
District  of  Columbia  wThich  holds  itself  as  a  place  for  the 
obstetrical  care  of  expectant  mothers  is  required  to  fur¬ 
nish  a  sufficient  number  of  qualified  doctors.  The  duties 
of  these  medical  men  employed  by  the  hospital  must  con¬ 
form  to  the  accepted  obstetrical  methods  prevailing  in 
the  locality;  if  they  fail  to  do  so,  and  as  a  result  a  patient 
suffers,  the  hospital  will  be  charged  with  the  act  of  mal¬ 
practice  just  as  the  doctor  himself  may  be  charged. 
There  is  no  distinction  between  the  standard  of  obstetrical 
care  required  of  a  maternity  hospital  and  the  standard 
of  obstetrical  care  required  of  Dr.  Irani,  the  Appellant’s 
Resident  Physician  who,  as  Appelllant’s  employee,  was 
delivering  triplets  on  the  evening  of  January  23,  1947.  If 
these  triplets  had  been  injured  as  a  result  of  Dr.  Irani’s 
lack  of  obstetrical  skill,  this  act  of  malpractice  would  be 
visitable  upon  the  hospital.  In  other  respects,  Dr.  Hell- 
man’s  expert  testimony  was  competent  for  admission  in 
evidence  in  depositional  form.  Not  a  single  objection 
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which  Appellant  argues  in  the  Court  of  Appeals  was 
offered  in  the  District  Court;  nor  does  Appellant  indicate 
any  prejudicial  effect  of  these  alleged  errors,  nor  events 
which  might  be  deemed  inconsistent  with  substantial 
justice.  Rule  61,  F.  R.  C.  P. 

6,  7.  The  United  States  District  Court  for  the  Dis¬ 
trict  of  Columbia  did  not  err  in  refusing  to  instruct  the 
jury  in  accordance  with  Appellant’s  Prayers  Nos.  2,  3, 
4  and  8.  It  was  within  the  discretion  of  the  trial  court 
to  refuse  all  prayers  tendered  by  the  litigants  to  permit 
a  general  instruction  in  the  judge’s  own  language  with 
proper  sequence.  Moreover,  the  Appellant’s  prayers  did 
not  correctly  expound  the  law  applicable  to  the  estab¬ 
lished  facts.  The  general  instructions  by  the  court  cor¬ 
rectly  stated  the  legal  principles  which  had  special  ap¬ 
plication  to  the  evidential  conflict.  Appellant’s  contention 
that  the  standard  of  care  required  of  a  maternity  hospital 
is  any  different  from  the  standard  of  care  required  of  its 
staff  physicians,  as  individual  physicians,  is  absolutely 
unsound,  finding  no  support  whatsoever  in  the  authori¬ 
ties.  Costley  v.  United  States,  181  Fed.  (2)  723  (CCA- 
5).  The  trial  judge  in  its  charge  presented  the  case  fully 
and  fairly  to  the  jury  with  nothing  said,  or  left  unsaid, 
w’hich  might  have  confused  or  misled  them  either  as  to 
the  law  or  any  reference  to  the  facts. 

IV 

Argument 

1. 

The  Evidence  of  Maternity  Hospital’s  Negligence  Was 
Not  Alone  Substantial,  But  Overwhelming. 

The  expectant  mother  was  in  true  labor  from  2:00 
P.  M.  on  January  23,  1947,  until  delivery  at  11:20  P.  M. 
Due  to  a  failure  by  Appellant’s  Resident  Physician  to 
skillfully  diagnose  patient’s  condition  of  labor,  she  was 
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effectively  deprived  of  the  services  of  her  privately  em¬ 
ployed  physician  while  directly  deprived  of  the  services 
of  an  obstetrical  member  of  Appellant’s  staff.4  As  a  con¬ 
sequence,  Mrs.  Marshall  was  compelled  to  undergo  an 
ordeal  more  befitting  a  primitive  delivery.  Even  in  an 
earlier  era,  an  expectant  mother  would  demand  the  serv¬ 
ices  of  a  midwife.  Because  the  nurses  in  the  hospital 
were  completely  controlled  by  orders  from  the  staff  doc¬ 
tors,  Mrs.  Marshall  was  accorded  less  obstetric  relief 
than  would  have  been  extended  by  the  rules  of  ancient 
tocology.  Appellant  argues  that  the  savagery  which 
transpired  at  exactly  11 :20  P.  M.  on  January  23,  1947, 
was  not  the  result  of  its  negligence.  The  hospital’s  denial 
of  the  charge  of  negligence  is  based  upon  the  fact  that 
Dr.  Irani,  the  Resident  Physician,  was  delivering  triplets 
at  the  time  in  another  room  of  the  hospital.  Conse¬ 
quently,  this  prevented  the  care  of  Mrs.  Marshall.  The 
fact  that  a  doctor  is  occupied  with  other  engagements  is 
of  no  significance,  consisting  of  little,  if  any,  force  of 
argument.  Walden  v.  Jones,  289  Ky.  395,  158  S.  W.  (2) 
609,  infra;  Sinclair  v.  Brunson 212  Mich.  387,  180  N.  W. 
358.  Doubtless,  too,  the  triplets  had  nothing  whatsoever 
to  do  with  Dr.  Irani’s  insouciance,  a  fact  which  the  jury 
could  have  very  properly  determined  from  the  following 
facts:  Nurse  Johnson  testified  that  as  early  as  9:30  P.  M. 
the  mother’s  physical  condition  was  of  such  a  character 
as  to  demand  transfer  to  a  labor  room  (App.  96).  There 
was  ample  evidence  that  labor  had  started  long  before 


4  Plaintiff’s  theory  of  causative  effect  was  that  but  for  Dr.  Irani’s 
actions,  the  mother  would  have  received  treatment  in  accordance 
with  prevailing  obstetrical  standards,  including  a  type  of  conduc¬ 
tion  anesthesia,  hykinone,  together  with  episiotomy  procedure, 
if  needed,  and  careful  supervision  of  the  premature  infant’s  peril¬ 
ous  trip  through  the  birth  canal.  For  the  last  2%  hours  of  labor, 
there  was  no  medical  care  at  all,  rather  than  a  lack  of  care. 
Carter  v.  Howard,  160  Or.  507,  86  P.  (2)  451,  infra. 
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9:30  P.  M.5  Dr.  Irani  testified  that  true  labor  could  be 
detected  by  the  extent  of  dilation  of  the  cervix  (App. 
320).  Mindful  of  the  number  of  hours  she  had  already 
been  in  labor,  the  jury  may  well  have  doubted  the  skill¬ 
fulness  of  his  7 :30  P.  M.  examination,  finding  that  he 
had  failed  to  detect  the  dilation.  If  labor  had  started  at 
2:00  P.  M.,  according  to  his  own  testimony,  the  cervix 
should  have  disclosed  dilation  some  0V2  hours  later. 
Moreover,  the  Progress  Report  for  January  21st  de¬ 
scribed  the  cervix  as  “soft  and  thinning”  (App.  184). 
We  do  not  have  a  record  to  show  the  true  condition  of 
the  cervix  at  7 :30  P.  M.  on  January  23rd.  The  jury  may 
well  have  inferred  from  these,  and  the  events  thereafter 
occurring,  that  the  condition  of  the  cervix  at  this  time 
was  more  significant  than  Appellant  dared  to  concede. 
Doubtless,  the  fact  that  the  complete  Progress  Report 
could  not  be  produced  may  have  prompted  the  jury  to  so 
conclude.  Dr.  Irani  admits  that  at  9:00  P.  M.  he  merely 
performed  a  superficial  examination,  while  from  9:00 
P.  M.  until  final  birth  of  the  infant,  not  a  single  doctor 
in  the  entire  hospital  took  the  trouble  to  acquaint  him¬ 
self  with  the  mother’s  condition  of  labor,  regardless 
of  the  fact  that  the  regular  ward  nurses  were  making 
multiple  demands  for  medical  help”  (App.  91).  What 

5  Dr.  Roger  O’Donnell  never  explained  why  he  made  the  2:00 
P.M.  entry  on  the  hospital  records  as  the  starting  time  of  true 
labor.  The  jury  was  entitled  to  infer  from  this  that  Dr.  O’Donnell 
must  have  obtained  a  history  of  the  critical  day’s  events  which 
disclosed  beyond  a  doubt  that  the  mother  had  been  in  true  labor 
for  over  9Yo  hours. 

0  The  appellant  contends  that  Nurse  Halloway  was  of  the  opinion 
that  the  mother  was  not  ready  for  the  delivery  room  even  as  late 
as  11:00  P.M.  Appellant’s  argument  has  no  force  because  the  same 
nurse  was  of  the  opinion  that  the  mother  was  in  labor  as  early 
as  9:30  P.M.,  and  should  have  been  in  the  labor  room  which  ad¬ 
joined  delivery  rooms.  “In  premature  cases,  when  labor  once 
starts,  the  .  .  .  time  of  delivery  is  unpredictable  .  .  .”  (App. 
316). 
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could  possibly  have  caused  all  of  the  hospital  OBs  to 
refuse  these  urgent  demands?  Surely,  not  the  reason 
which  Appellant  tendered  to  the  jury,  namely,  that  Dr. 
Irani  was  occupied  in  the  delivery  of  triplets.  If  so, 
where  were  the  remaining  members  of  the  OB  staff  of 
the  hospital?7  Specifically,  where  was  Dr.  O’Donnell 
whom  Dr.  Irani  could  have  called  during  the  several 
hours  he  attended  the  Warren  triplets?  A  most  favor¬ 
able  jury  could  not  reasonably  have  accepted  Appellant’s 
excuse.  The  verisimilitude  is  entirely  different,  easily 
demonstrated  by  Appellant’s  own  witnesses. 

Dr.  Irani  made  a  mistake  of  a  highly  negligent  nature, 
possibly  due  to  the  telephone  conference  with  Dr.  O’Don¬ 
nell  which  occurred  at  9:00  P.  M.  on  January  23rd.  Dr. 
O’Donnell  had  observed  for  several  weeks  this  patient’s 
“bouts  of  irregular  contractions”  (App.  323)  which,  so 
far  as  he  was  concerned,  were  still  in  progress.  Regard¬ 
less  of  the  presence  of  rhythmic  contractions  which  had 
become  progressively  more  frequent  since  5:30  P.  M., 
Dr.  O’Donnell’s  previous  prodromal  diagnosis  was  to  con¬ 
tinue  until  actual  birth  of  the  infant.  It  was  this  diag¬ 
nosis  which  had  been  burned  into  Dr.  Irani’s  mind  to 
prompt  his  stubborn  refusals  to  dispatch  anyone  else  to 
Mrs.  Marshall.  Nurse  Sublett  (App.  142)  described  the 
situation  which  truthfully  existed  just  fifteen  minutes  be¬ 
fore  birth  of  Noel  F.  Marshall: 

“.  .  .  She  (the  3  to  11  P.  M.  nurse)  told  me  that 
the  Resident  didn’t  think  the  patient  was  in  labor 
and  didn’t  pay  much  attention  to  her.  .  .  .”. 


7  The  delivery  book  disclosed  that  three  doctors  of  Appellant's 
staff  attended  the  delivery  of  triplets  while  Appellant’s  sworn  an¬ 
swers  to  interrogatories  stated  that  at  11:00  P.M.  on  January  23, 
1947,  several  more  doctors  were  available  for  obstetrical  duty 
(App.  174).  Although  appellant  attempted  to  amend  the  answers, 
it  was  for  the  jury  to  determine  the  truth  of  the  several  versions. 
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Whatever  the  cause  of  Dr.  Irani’s  persistency  in  the 
prodromal  diagnosis,  it  prevailed  from  9:00  P.  M.  to  the 
birth  of  the  infant.  In  full  control  of  the  entire  situa¬ 
tion,  Dr.  Irani’s  diagnosis  effectively  disrupted  all  means 
of  communication  between  Nurse  Johnson  and  the  alter¬ 
nate  doctors  of  the  hospital  staff  or  the  private  physician. 
As  a  result,  the  expectant  mother  was  without  an  ob¬ 
stetrician  for  the  last  214  hours  of  labor.  Mere  absence 
of  a  doctor  warrants  the  inference  of  negligence.  Grubb 
v.  Grover ,  67  Fed.  (2)  511,  7S  App.  D.  C.  43.  So  deep- 
seated  were  Dr.  Irani’s  views  that  he  not  alone  ignored 
the  demands  of  Nurse  Halloway,  but  he  completely 
ignored  the  patient,  refusing  to  make  any  further  visits 
whatsoever,  while  in  the  meantime  contenting  himself 
with  reckless  reliance  upon  a  dubious  7 :30  P.  M.  rectal 
examination  or,  more  probably,  the  verbal  assurances  of 
the  private  obstetrician.  A  cautious,  prudent  physician, 
guided  by  considerations  which  ordinarily  regulate  the 
honored  practice  of  medicine,  would  not  ignore  for  214 
hours  a  patient  in  the  condition  which  Mrs.  Marshall  was 
in  at  9:00  P.  M.  on  January  23,  1951.  The  Appellant’s 
principal  witness,  Dr.  Roger  O’Donnell,  admitted  that 
something  was  seriously  wrong  at  the  hospital  on  this 
evening  of  January  23,  1947  (App.  355) : 

“Q.  Doctor,  you  heard  Nurse  Johnson  testify,  did 
vou  not? 

*  A.  I  did. 

Q.  If  that  information  had  been  made  available 
to  you,  would  you  not  have  been  on  your  way  to 
the  hospital? 

A.  Yes,  I  would. 

Q.  In  the  light  of  what  happened  after  10:15 
P.  M.,  would  you  say  in  your  medical  opinion,  that 
someone  had  failed  to  properly  evaluate  the  situa¬ 
tion.  .  .  .? 

A.  I  think  that  is  true.” 

WTien  Noel’s  mother  was  admitted  into  the  hospital  on 
January  7,  1947,  Appellant  was  informed  that  her  mem- 
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branes  had  ruptured  which  might  cause  labor  to  start 
at  any  time  with  the  result  that  the  birth  of  Noel  could 
occur  at  any  time — “it  was  unpredictable”  (App.  317). 
By  accepting  a  patient  in  this  condition,  Appellant  under¬ 
took  to  exercise  the  highest  degree  of  obstetrical  care. 
Cornell  v.  United  States  Fidelity  &  Guara/rvty ,  —  La. 

. ,  8  So.  (2)  364.  Medical  alertness  by  both  the  nursing 

corps  and  staff  doctors  is  the  crux  of  a  hospital’s  under¬ 
taking  with  adequate  obstetrical  observation  to  assure  the 
timely  entry  of  the  private  obstetrical  specialist.  The 
failure  on  the  part  of  the  Appellant  to  comply  with  the 
legal  duty  resulted  in  an  unattended  birth.  In  Birming¬ 
ham  Baptist  Hospital  v.  Branton,  218  Ala.  464,  118  So. 
741  (C.  C.  113  So.  79),  infra,  a  similar  tragedy  resulted 
from  an  identical  form  of  negligence.  It  constituted 
negligence  as  a  matter  of  law.  In  Valentin  v.  LaSociete 

Francoise,  .  Ca.  (2)  . ,  122  P.  (2)  359,  13  Neg.  C. 

1064,  infra,  the  court  said: 

“.  .  .  It  should  be  equally  bound  to  observe  the 
progress  of  a  patient.  ...  Not  an  effort  was  made 
to  procure  another  physician  until  10:40  P.  M.,  Sat¬ 
urday.  ...  It  follows  that  the  jury  had  substantial 
evidence  from  which  it  could  determine  that  the  de- 
•  lay  .  .  .  was  the  proximate  cause  of  his  death.  .  .  .”. 

See,  also,  Las  Vegas  Hospital  v.  Gaffney,  64  Nev.  225, 
180  P.  (2)  594;  Mahoney  v.  Horley  Private  Hospital, 
279  Mass.  96,  180  N.  E.  723;  Edwards  v.  West  Texas 

Hospital,  .  Tex . ,  89  S.  W.  (2)  801;  Verhennes  v. 

Maternity  Hospital,  229  Minn.  365,  38  N.  W.  (2)  838; 
Thomas  v.  Seaside  Memorial  Hospital,  80  Ca.  (2)  841, 
183  Pac.  (2)  288,  supra.  The  jury  also  knew  that  Dr. 
O’Donnell  was  a  co-defendant  with  the  hospital,  charged 
with  the  negligent  failure  to  care  for  Mrs.  Marshall  and 
to  properly  supervise  the  birth  of  Noel.  After  a  directed 
verdict  had  been  entered  in  favor  of  this  privately  em¬ 
ployed  physician,  the  jury  may  well  have  entertained  a 
certain  degree  of  surmise  to  find  Dr.  O’Donnell  promptly 
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undertaking  the  burden  of  defense  for  the  Garfield  Hos¬ 
pital.  Indeed,  the  facts  to  which  Dr.  O’Donnell  testified, 
if  included  in  plaintiffs’  case  in  chief,  would  no  doubt 
have  prompted  the  trial  judge  to  deny  the  motion  for  a 
directed  verdict.  The  very  basis'  for  granting  Dr.  O’Don¬ 
nell’s  motion  was  that  the  hospital  was  negligent  in  not 
calling  him.  The  reckless  nature  of  the  doctor’s  testi¬ 
mony  which  was  deferred  until  after  his  discharge  from 
legal  liability,  is  exemplified  as  follows  (App.  34S) : 

“Q.  ...  Were  those  services  rendered  by  the 
hospital  in  keeping  with  good  customary  standards 
of  hospital  practice,  nursing,  intern,  and  resident 
physician’s  care  and  attention.  ...” 

A.  In  my  opinion,  yes.” 

On  cross-examination,  he  was  compelled  to  retract  this 
statement  (App.  355).  It  was  by  means  of  such  highly 
incredible,  if  not  perfidious,  testimony  that  this  physician 
attempted  to  extricate  a  hospital  in  which  he  had  re¬ 
cently  accepted  a  high  position  (App.  352).  This  witness 
had  the  audacity  to  state  that  even  if  he  had  been  given 
the  opportunity  to  attend  Noel’s  birth,  he  would  not  have 
employed  a  single  procedure  endorsed  by  Johns  Hopkins 
Hospital.8  Obviously,  this  was  designed  to  discredit 
plaintiffs’  expert  testimony  describing  the  obstetrical  tech¬ 
nique  for  avoidance  of  brain  injuries.  On  appeal,  this 
contrivance  is  surprisingly  repeated:  “If  the  private 
physician  were  opposed  to  such  procedures  .  .  .  the  hos¬ 
pital  employees  .  .  .  could  not  undertake  to  prescribe 


8  It  was  for  the  jury  to  determine  the  verity  of  Dr.  O’Donnell's 
testimony  in  this  regard.  For  obvious  reasons,  it  could  well  con¬ 
clude  that  these  statements  were  false.  In  any  event,  it  was  for 
the  jury  to  determine  the  obstetrical  standards  which  by  law  this 
physician  would  be  compelled  to  follow  though  he  refused  to  state 
just  what  he  would  do  if  he  had  been  in  the  hospital  at  9:30  P.M. 
when  he  should  have  been.  He  said  that  even  with  two  hours’ 
notice  of  the  impending  delivery,  he  still  would  not  be  able  to 
skillfully  accomplish  anything  helpful  (App.  390). 
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.  .  .  (them)  ...”  (Appellants  brief,  p.  16).  The  jury 
refused  to  give  strength  to  this  slanted  contention.  It 
rejected  every  single  word  uttered  by  this  person  who, 
after  undertaking  the  primary  responsibility  to  safe¬ 
guard  a  premature  birth,  curtly  says  now  that  he  couldn’t 
have  done  anything,  anyway.  One  wonders  if  Dr.  O’Don¬ 
nell’s  professional  alibi  was  a  worthwhile  action  for  we 
find  the  hospital  at  a  later  point  in  its  brief  (p.  15) 
laying  the  malpractice  right  back  in  the  obstetrical  lap 
of  Dr.  O’Donnell.  Such  trust  so  bought,  is  so  sold. 

2. 

The  Causal  Connection  Between  the  Hospital’s  Lack  of 
Due  Care  and  the  Infant’s  Intracranial  Hemorrhage 
Was  Supported  by  Probative  Facts,  if  Not  by  Over¬ 
whelming  and  Convincing  Proofs. 

Under  Section  II  hereof,  defendant  hospital  seeks  to 
review  the  propriety  of  the  District  Court’s  denial  of  a 
motion  for  a  judgment  notwithstanding  the  verdict. 
Rule  50  (b),  Federal  Rules  of  Civil  Procedure.  Appellant 
urges  the  point  that  the  motion  should  have  been  granted 
because  evidence  on  the  issue  of  causation  was  not  suf¬ 
ficient  in  law  to  support  the  jury’s  verdict.  At  page  37 
of  its  brief,  Appellant  has  the  temerity  to  propose  that 
in  these  lengthy  proceedings : 

.  .  No  doctor  affirmatively  testified  that  any¬ 
thing  the  defendant  did  or  failed  to  do,  caused  the 
condition  with  which  the  infant  plaintiff  is  now 
suffering.  .  .  .”. 

Stated  more  expansively,  the  hospital  says  that  even  if 
Dr.  Roger  O’Donnell  had  been  promptly  summoned  at  or 
around  9:30  P.  M.  on  January  23,  1947,  or  even  if  the 
hospital,  itself,  had  supplied  obstetrical  specialists  in  the 
absence  of  Dr.  O’Donnell,  the  result  would  have  been  the 
same.  In  other  words,  if  these  obstetricians  had  prop¬ 
erly  prepared  the  expectant  mother  for  delivery  by  a 
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timely  administration  of  Vitamin  K  and  by  perform¬ 
ance  of  an  episiotomy  to  release  the  pressure  of  the 
bulging  perineum,  while  performing  the  remainder  of  the 
procedures  demanded  by  proper  obstetrical  practice,  still 
the  premature  infant  would  have  sustained  a  traumatic 
intracranial  hemorrhage.  Percentagewise,  it  was  clearly 
shown  that  this  argument  could  not  be  accepted  by  the 
jury.  Following  Appellant’s  contention  to  its  logical 
conclusion,  the  infant,  for  all  the  hospital’s  skill,  would 
have  even  struck  the  delivery  table.  As  specious  as  the 
defendant’s  argument  may  appear,  it  nevertheless  serves 
one  valid  purpose — namely,  it  exposes  to  light  the  main 
issue  present  in  this  appeal.  In  Atkins  v.  Clein,  3  Wash. 
(2)  168,  100  P.  (2)  1,  wdiere  the  defense  was  almost 
identical,  the  appellate  tribunal  reiterated  the  elementary 
issue  typical  of  malpractice  cases  by  saying: 

“It  is  said  however  that  there  is  no  evidence  from 
which  the  jury  could  find  that  the  boy  would  have 
lived  had  he  received  proper  treatment.  The  re¬ 
spondents  were  only  required  to  prove  that  there  was 
a  greater  probability  that  the  bov  would  have  lived 
had  he  received  proper  treatment  than  that  he  would 
have  died.  .  . 

In  Wororika  v.  Sew  all,  320  Mass.  362,  69  N.  E.  (2)  581, 
the  extent  of  proof  to  entitle  recovery  from  a  malprac- 
titioner  was  said  to  be: 

“It  was  enough  if  she  showed  that  the  harm  which 
befell  her  was  more  likely  due  to  negligence  of  the 
defendant  than  to  some  other  cause  for  which  he  was 
not  liable.  .  . 

The  plaintiffs  in  the  trial  of  this  case  in  the  District 
Court  produced  substantial  evidence  of  the  prophylactic 
effectiveness  of  accepted  obstetrical  procedures  designed 
to  prevent  an  intracranial  hemorrhage  in  a  premature 
infant.  As  these  procedures  are  fully  described  in  Sec¬ 
tion  I,  Appellees’  brief,  there  is  little  need  for  a  restate- 
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ment.  Suffice  to  say,  they  were  established  by  convincing 
testimony  given  by  a  nationally  known  medical  authority. 
The  denial  by  defendant’s  medical  experts  of  the  exist¬ 
ence  of  these  procedures,  or  their  effectiveness,  is  of  little 
moment.  It  "was  for  the  jury  to  reconcile  their  conflict¬ 
ing  views  of  experts.  Hodgson  v.  Bigelow,  335  Pa.  497, 
7  A  (2)  338.  The  efficacy  of  these  obstetrical  procedures 
for  the  prevention  of  traumatic  intracranial  hemorrhage 
having  been  established  by  substantial  evidence,  all  that 
remained  in  order  to  complete  the  element  of  causation 
was  for  the  plaintiffs  to  proceed  a  little  further  with 
substantial  evidence  to  show  that  the  disorders  of  Noel 
F.  Marshall  resulted  from  such  a  traumatic  intracranial 
hemorrhage  sustained  during  the  mechanical  process  of 
her  birth;  that  is,  from  the  start  of  true  labor  to  actual 
propulsion  of  the  premature  infant  onto  the  delivery 
table.  Necessarily,  the  sequence  of  plaintiffs’  proofs  con¬ 
sisted  of  two  distinct  phases:  First,  the  type  of  brain 
damage  was  to  be  described  by  Vasilios  S.  Lambros, 
M.  D.,  a  neurologist,  while,  Second,  the  accepted  obstetri¬ 
cal  procedures  designed  to  prevent  or  avoid  such  brain 
damage  were  to  be  described  by  Louis  M.  Heilman,  M.  D., 
an  obstetrician.  In  most  convincing  fashion,  this  latter 
testimony  disclosed  that  by  a  preponderance  of  probabili¬ 
ties,  good  obstetrical  methods  would  prevent  the  type  of 
brain  injury  described  by  the  neurologist.  At  least  to 
the  extent  that  in  95%  of  the  premature  births,  intra¬ 
cranial  hemorrhage  would  be  avoided  where  the  delivery 
is  properly  supervised.  (App.  266).  The  infant  plain¬ 
tiff  was  entitled  to  these  percentage  benefits,  while  to 
deny  them  renders  the  hospital  liable  for  the  percentage 
disadvantages.9  Jordan  v.  Skinner,  187  Wash.  617,  60  P 


0  Undoubtedly,  the  preponderance  of  probabilities  was  in  favor 
of  a  safe  delivery,  if  proper  medical  procedures  had  been  made 
available.  This,  alone,  was  adequate  evidence  to  support  the  ver¬ 
dict.  See  Moore  v.  TremeUing,  78  Fed.  (2)  821  (CCA-9)  where 
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(2)  697;  Dietschv.  Mayberry,  74  O.  App.  527,  47  N.  E.  (2) 
404:  Walden  v.  Jones,  289  Kv.  395,  158  S.  W.  (2)  609, 
supra;  Thomas  v.  Seaside  Memorial  Hospital,  80  Ca.  (2) 
841,  1S3  P  (2)  288,  infra.  In  Hodgson  v.  Bigelow,  335 
Pa.  497,  7  A  (2)  338,  supra,  the  court  said: 

“The  medical  testimony  offered  by  plaintiffs,  not¬ 
ably  that  of  Dr.  Downs,  showed  the  efficacy  of 
promptly  administered  anti-tentantic  serum  in  pre¬ 
venting  lock-jaw.  The  successful  hospital  treatment 
of  this  patient  with  this  serum  proved  its  potency. 
Causal  connection  between  two  facts  may  be  shown 
by  either  direct  or  circumstantial  evidence.  ...  It 
is  certain  that  tetanus  anti-toxin  has  prophylactic 
power.  Prevention  is  not  always  assured.  .  .  .”. 

With  the  handicaps  customarily  existing  with  respect 
to  medical  experts  in  malpractice  charges,10  it  is  hardly 
conceivable  that  this  case,  complicated  as  it  was  in  its 
technical  aspects,  could  have  been  more  convincingly 
proven.  Appellees  confidently  maintain  that  although 
they  are  not  required  on  this  appeal  to  proceed  further 
than  to  demonstrate  “substantial  evidence”  to  support 
the  jury’s  verdict,  the  transcript  of  testimony  will  dis¬ 
close  without  any  doubt  overwhelming  evidence  that  the 
infant  plaintiff  sustained  an  intracranial  hemorrhage  dur¬ 
ing  the  rigorous  mechanics  of  a  premature  delivery,  which 
injury  could  have  been  avoided.  A  brief  review  of  the 
following  testimony  by  Vasilios  S.  Lambros,  M.  D.,  will 
disclose  the  abundance  of  medical  facts  upon  which  the 
jury  reached  its  conclusion  that  a  traumatic  intracranial 
hemorrhage  supervened  on  January  23, 1947 : 

statistical  opportunity  for  recovery  is  deemed  proper  circumstantial 
evidence  to  determine  probabilities  which  exist  in  the  absence  of 
an  act  of  malpractice.  Refer  to  extract  from  Valentin  v.  La  Societe 
Francoise,  infra,  page  19. 

10  In  Christie  v.  Callahan,  124  Fed.  (2)  825,  75  U.  S.  App.'D.  C. 
133,  this  Court  said:  “.  .  .  Physicians,  like  lawyers,  are  loath  to 
testify  that  a  fellow  craftsman  has  been  negligent.  ...  In  short, 
the  physician  has  the  advantage  of  .  .  .  proof  .  .  .”. 
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“Q.  Can  yon  in  your  opinion  with  reasonable 
medical  certainty  say  whether  the  events  which  I 
have  described  as  occurring  on  January  23,  1947, 
by  a  reasonable  preponderance  of  probabilities  con¬ 
stitute  the  competent  producing  cause  of  the  condi¬ 
tions  which  you  found  the  infant  Noel  suffering  at 
the  time  of  your  first  examination?  A.  Yes,  it  is 
possible.  (App.  122,  124). 

“Q.  What  is  the  difference  between  ‘possible’ 
and  ‘probable’,  Doctor?  Is  there  any  difference  in 
answering  the  question  when  you  are  expressing  an 
opinion?  A.  Yes.  I  make  a  distinction  between 
the  two. 

“Q.  What  distinction  .is  that,  doctor?  A.  A 
probability  is  a  statistical  possibility  and  a  possibility 
is  more  of  cm  actuality  that  may  occur.”  (App.  136). 

Here,  we  observe  Dr.  Lambros  stating  that  the  events 
of  January  23,  1947,  (the  tumultuous  labor,  a  bulging 
perineum,  the  propulsion  of  the  infant  to  the  delivery 
table,  and  everything  else)  by  actuality,  rather  than  by 
probability  was  the  competent  producing  cause  of  Noel’s 
disorders.  How  could  it  be  expressed  in  stronger  lan¬ 
guage?  At  page  21,  Appellant’s  brief,  the  above  inquiries 
made  to  Dr.  Lambros  are  repeated  i*  part,  except  for 
the  supplemental  answers  at  Appendix  136  which  ex¬ 
plained  the  doctor’s  meaning  of  the  phrase  “Yes,  it  is 
possible”.  This  supplemental  explanation  is  advisedly 
eliminated  from  text  by  Appellant.  Naturally,  under  the 
authorities,  mere  possibility  is  not  sufficient — “that  it  was 
possible  for  exposure  to  have  precipitated  the  pneu¬ 
monia  was  not  equivalent  to  probable”.  O’C owner  v. 
Boulder  Colorado  Sanitoriwn,  111  Colo.  290,  111  P  (2) 
633;  Brandt  v.  Mansfield  Rapid  Transit,  153  0.  S.  429, 
92  N.  E.  (2)  1,  34  Auto  Cases  578.  By  omitting  the 
stronger  medical  opinion,  counsel  for  Appellant  attempts 
to  leave  with  the  Court  of  Appeals  a  situation  not  justi¬ 
fied  by  the  complete  text.  Furthermore,  Appellant  per¬ 
sists  in  attempts  to  isolate  for  separate  treatment  the 
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several  traumatic  elements  present  in  premature  births. 
Moreover,  Appellant  actually  intermingles  the  traumatic 
factors  with  the  obstetric  failures  in  defining  quite  erro¬ 
neously  the  “five  possible  grounds  upon  which  plaintiff 
could  claim  that  defendant’s  negligence  caused  the  condi¬ 
tion”.  (Page  19,  Appellant’s  brief).  By  doing  this,  Ap¬ 
pellant  misconceives  the  entire  theory  of  plaintiffs’  case. 
The  malpractice  charge  consisted  of  a  single  assertion 
of  negligence  (“It  wasn’t  a  question  of  improper  care, 
but  no  care  at  all” — Carter  v.  Howard ,  160  Or.  507,  86 
P  (2)  451,  supra),  coupled  with  a  single  element  of  causa¬ 
tion.  Summarized,  the  lack  of  care  set  into  play  a  series 
of  forces  which  brought  about  a  brain  injury.  In  order 
to  understand  Dr.  Lambros’  testimony,  we  cannot  treat 
each  element  of  force  separately,  nor  could  the  doctor. 
The  sudden  release  of  pressure,  the  tumultuous  contrac¬ 
tions,  the  precipitation  of  the  infant  against  the  muscular 
wall  of  the  perineum,  and  the  thrust  onto  the  delivery 
table  are  but  a  few  of  the  forces  which  vrere  brought  into 
play.11  The  plaintiffs  do  not,  nor  could  they,  separate 
these  multiple  forces  but,  as  did  Dr.  Lambros,  considered 
the  entire  transaction  as  the  probable  cause  of  the  brain 
injury: 

“Q.  Did  you  isolate  any  of  these  conditions  and 
eliminate  them  from  your  considerations  in  giving 
your  answer  to  that  question  (Plaintiffs’  summariz¬ 
ing  hypothetical  question  which  included  the  propul¬ 
sion  to  the  table  as  well  as  the  features  of  pre¬ 
maturity,  itself),  or  did  you  consider  all  of  these 


11  The  mere  fact  that  Dr.  Lambros  thought  the  propulsion  to  the 
delivery  table  (Appellant  delights  in  calling  this  “the  bump  on  the 
head")  to  be  more  significant  while  Dr.  Heilman  felt  that  the  sud¬ 
den  release  of  pressure  from  the  skull  cap  to  be  a  more  potent 
factor,  does  not  afford  to  the  hospital  particular  comfort.  Each  one 
of  these  factors  constitutes  an  integral  part  of  the  malpractice. 
While  acknowledging  the  whole  of  the  mechanics  of  delivery  fraught 
with  many  traumatic  probabilities,  the  experts  merely  pin-point  the 
more  positive  factors. 
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factors?  A.  I  answered  the  question  as  a  whole 
and  I  answered  it  by  saying  ‘it  is  possible’.  In 
other  words,  I  cannot  say  yes,  and  I  cannot  say  no 
absolutely,  because  as  I  mentioned  before,  we  have 
to  take  tiie  factor  of  prematurity  into  consideration 
and  it  is  impossible  for  me  or  for  anyone  else,  at 
least  in  my  opinion,  to  differentiate  between  whether 
the  actual  thump  on  the  head  or  whether  the  pre¬ 
maturity  itself  is  the  predominating  causal  factor 
here. 

“Q.  That  is  what  I  wanted  you  to  qualify;  that 
you  are  not  giving  any  opinion  that  one  or  the  other 
did  cause  it,  but  all  of  it  may  have.  Is  that  cor¬ 
rect?  A.  Yes,  Sir.  (App.  135).” 

Here,  we  find  Dr.  Lambros  refusing  an  opinion  which 
would  isolate  one  of  the  causes,  Le.,  the  propulsion  of 
the  infant  to  the  delivery  table.  He  honestly  said  that 
the  “prematurity,  itself”  could  have  been  a  potent  cause. 
If  we  correctly  understand  this  term,1’  it  would  appear 
to  be  an  element  more  aptly  falling  into  the  field  of 
obstetrics  rather  than  neurology.  In  fact,  Dr.  Lambros 
felt  that  he  could  not  testify  as  to  the  proper  means 
available  to  avoid  the  dangers  of  “prematurity,  itself”. 
In  fact,  when  requested  to  do  so,  counsel  for  Appellant 
stated:  “I  don’t  think  Dr.  Lambros  has  qualified  him¬ 
self  to  testify  about  that.  ...  I  object  to  counsel  going 
into  the  field  of  obstetrics.  .  .  .”.  (App.  138,  139).  All 
of  these  matters  were  mentioned  in  the  presence  of  the 


12  The  doctor  did  not  confuse  the  issue  by  the  use  of  the  phrase 
“prematurity,  itself”.  All  he  meant  by  this  phrase  was  that  the 
premature  child  naturally  with  a  soft  skull  cap  is  most  susceptible 
to  injury;  that  the  brain  is  not  fully  developed  so  a  single  cell 
destroyed  is  a  series  of  multiple  cells  affected  because  a  single  cell 
at  7  months  in  prematurity  will  divide  into  multiple  cells  by  full 
term.  (App.  127).  “Q.  What  do  you  mean  by  prematurity,  itself. 
Doctor?  A.  Any  child  that  is  born  that  weighs  less  than  five  and 
one-half  pounds  .  .  .”.  (App.  136).  A  skillful  obstetrician  is  re¬ 
quired  to  avoid  the  effects  of  “prematurity.”  This  is  his  mission  in 
such  cases. 
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jury.  Naturally,  the  jury  considered  Dr.  Lambros  solely 
as  a  witness  to  describe  the  traumatic  characteristics 
involved  in  the  phrase  “prematurity,  itself”.  For  the 
preventive  means  whereby  these  things  would  not  have 
happened,  the  jury  was  required  to  leave  Dr.  Lambros 
and  consider  the  testimony  of  Louis  M.  Heilman,  M.  D., 
the  obstetrician.  Nevertheless,  if  any  doubt  remains 
that  Dr.  Lambros  failed  in  any  degree  to  describe 
with  particular  emphasis  these  traumatic  characteristics, 
the  Doctor’s  graphic  analysis  of  this  little  girl’s  brain 
damage  might  well  be  emphasized  at  this  juncture: 

“Q.  Dr.  Lambros,  in  regard  to  the  injury  to  Noel’s 
brain,  to  which  you  have  testified,  what  in  your 
opinion  would  be  initial  effect  of  the  injury  upon  the 
organs  inside  the  head?  A.  ...  The  initial  effect 
would  be  on  the  blood  vessels  and  upon  the  brain 
cells.  .  .  .  An  intracranial  hemorrhage  is  the  result 
of  an  injury  to  the  brain  with  a  tearing  of  blood  ves¬ 
sels  and  leakage  of  blood  over  the  surface  of  the 
brain.  .  .  .  (App.  125).  .  .  .  Mechanisms  of  healing 
start  to  take  place  .  .  .  the  healing  takes  place  from 
the  tissues  around  the  blood  vessels  and  that  type 
of  scar  is  .  .  .  more  damaging  ...  to  the  nerve 
cells.  .  .  .  (App.  126)  ...  a  premature  baby’s  brain 
is  not  fully  developed  .  .  .  and  a  loss  at  that  time 
of  any  one  cell  actually  multiplies  itself  .  .  .  the 
blood  vessels  in  the  premature  brain  are  much  more 
friable  .  .  .  fragile  .  .  .  (App.  127). 

“Q.  What  do  the  nerve  cells  do,  Dr.  Lambros,  in 
reference  to  functions  of  the  body  A.  Many  of 
these  cells  act  as  primary  sources  which  initiate 
either  emotion  or  thought  or  actual  mechanisms  of 
writing  or  listening  or  hearing  or  all  other  func¬ 
tions  that  we  are  capable  of  performing. 

“Q.  And  can  you  state  whether  or  not  Noel’s  nerve 
cells  were  damaged  or  interfered  with  A.  Yes; 
they  were  quite  severely  damaged. 

“Q.  Can  you  state  whether  or  not  the  damage  to 
those  nerve  cells  is  the  cause  of  Noel’s  present  spas¬ 
tic  condition  ?  A.  Yes,  it  is.” 
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Still  the  jury  may  well  have  preferred  to  rest  its 
special  finding  of  Noel’s  traumatic  disorders  upon  a 
more  potent  piece  of  evidence,  namely,  the  special  records 
of  Childrens  Hospital.  These  documents  were  prepared 
ante  litem  motam  on  May  30,  1947,  while  Noel  F.  Mar¬ 
shall  was  in  actual  convulsions  after  an  extensive  neuro¬ 
logical  examination13  by  Dr.  Lambros.  At  this  time,  Mrs. 
Marshall  described  the  events  which  had  occurred  at 
Garfield  Hospital  on  January  23,  1947,  namely,  the  com¬ 
plete  lack  of  obstetrical  control  of  the  infant’s  journey 
through  the  birth  canal  with  her  resultant  propulsion 
to  the  table.  Based  on  this,  together  with  physical  mani¬ 
festations,  Dr.  Lambros  filed  with  Children’s  Hospital 
this  diagnosis: 

“Birth  Injury — diffuse  brain  damage,  probably  more 
severe  in  the  right  hemisphere  and  status  epilepti- 
cus.”  (App.  112). 

These  entries  at  Childrens  Hospital  alone  would  con¬ 
stitute  substantial  evidence ,  entitling  reasonable  men  to 
draw  the  inference  that  Noel’s  spasticity  resulted  from 
traumatic  elements  incident  to  the  rigors  of  an  unattended 
delivery.  Nothing  which  might  thereafter  transpire  could 
possibly  alter  this  documented  medical  opinion.  The 
frantic,  if  not  sophistical,  efforts  of  defendant’s  medical 
experts  to  expand  the  meaning  of  “birth  injury”  to  in¬ 
clude  congenital  malformations  were  of  little  significance 
to  the  jury.  Testimony  of  experts  on  matters  of  every¬ 
day  occurrence,  including  the  meaning  of  ordinary  terms, 


13  The  defendant  below  under  Rule  35,  Federal  Rules  of  Civil 
Procedure,  required  the  infant  plaintiff  to  submit  to  a  neurological 
examination  by  Dr.  James  E.  Watts.  (App.  80,  et  seq.).  This  na¬ 
tionally  known  neurologist  was  not  produced  as  a  witness  to  refute 
plaintiffs’  contentions.  The  jury  was  entitled  to  infer  from  this 
fact  alone  that,  if  the  doctor  were  produced,  his  testimony  would 
have  been  favorable  to  the  plaintiffs.  Bleecker  v.  Johnston,  69  N.  Y. 
309.  Such  failure,  clothes  Dr.  Lambros’  testimony  with  higher 
probative  value.  Pandler  v.  Pandler,  185  Fed  (2)  901  (CCA-5). 
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is  not  solely  in  the  hands  of  experts.  Byrom  v.  Eastern 
Casualty  Hospital,  136  Fed.  (2)  278,  78  U.  S.  App.  D.  C. 
42.  The  jury  would  properly  decide  that  “birth  injury” 
meant  what  it  purported  to  mean,  and  not  malformation.14 
Furthermore,  the  element  of  malformation  or  congenital 
defect  as  an  issue  was  completely  removed  from  the 
case  by  stipulation  entered  under  binding  circumstances 
(App.  228).  Then  again,  the  fact  that  the  infant,  nor¬ 
mal  in  every  particular  at  birth,  was  considered  by  Dr. 
Price  to  have  “no  evidence  of  congenital  defects’7  (App. 
189),  dischargeable  on  March  10,  1947,  as  a  healthy  in¬ 
fant,  was  substantial  evidence  by  which  the  jury  could 
reject  a  finding  of  congenital  defect.  Congenital  defects 
by  all  standards  would  have  been  observable  at  birth. 
Dr.  Lambros  on  cross-examination  by  Appellant’s  coun¬ 
sel,  after  several  statements  of  a  confusing  nature, 
finally  pinned  down  the  congenital  factor  as  follows: 

“Q.  But  you  do  tell  the  jury  that  in  your  opinion 
in  this  case,  this  child  was  damaged  before  labor 
ever  began  A.  No,  I  cannot  make  that  statement 
either.  I  say  there  is  a  high  probability  of  prema¬ 
ture  children  having  some  defect  in  their  physical 
structure.  I  cannot  say  that  Noel  had  such  a  de¬ 
fect  because,  as  I  stated,  there  are  other  possibilities 
that  may  cause  prematurity.  (App.  132).” 

The  complete  absence  of  any  reference  in  the  May  30, 
1947,  findings  of  Dr.  Lambros  to  uterine  contractions 
as  a  traumatic  factor  might  also  justify  the  jury’s  re¬ 
jection  of  Dr.  Lambros’  similar  efforts  to  expand  the 
initial  diagnosis.  To  the  average  reasonable  man,  a  diag¬ 
nosis  of  “birth  injury”  in  conjunction  with  the  described 


14  At  page  27  Appellant’s  brief,  it  is  conceded  that  the  term 
“fetal  disease”  includes  congenital  defect,  yet  Dr.  Price,  an  ad¬ 
judicated  unwilling  craftsman,  was  compelled  to  admit  that  the 
term  “birth  injury  within  the  limitation  of  ordinary  medical  defini¬ 
tions  doesn't  include  fetal  disease.  .  .  .  (There  was)  no  evidence 
of  congenital  defects  thereafter  .  .  .”.  (App.  203,  204). 


/ 


31 

events  which  happened  at  birth  (App.  116)  means  an 
injury  at  the  time  of  birth — not  6  hours  before  or  after. 
The  jury  was  the  solitary  judge  of  the  meaning  and 
effect  of  the  neurologist’s  factual  explanations.  If  so 
disposed,  the  jury  might  have  found  that  Noel’s  soft 
skull  cap  was  damaged  when  it  was  pressured  against 
the  delivery  table,  and  nothing  else.  Here  is  the  sub¬ 
stantial  evidence  of  that  fact.  Undoubtedly,  blandish¬ 
ments  of  his  fellow  craftsman  prompted  the  neurologist 
to  expand  the  meaning  of  the  original  diagnosis15  as 
best  he  could,  to  include  uterine  contractions,  although 
any  substantial  adjustment  would  be  rather  difficult  in 
the  light  of  the  recorded  diagnosis.  Nevertheless,  whether 
by  uterine  pounding,  rapid  expulsion,  or  otherwise,  Dr. 
Lambros  could  not  escape  the  medical  conclusion  that  a 
traumatic  intracranial  hemorrhage  resulted  at  birth.  This 
could  have  been  prevented  by  adherence  to  accepted  ob¬ 
stetrical  procedures  for  the  delivery  of  premature  in¬ 
fants.  It  is  undoubtedly  true  that  the  defendant’s  expert 
witnesses  denied  the  existence,  as  well  as  the  effective¬ 
ness,  of  these  obstetrical  methods  which  were  so  clearly 
described  by  Dr.  Heilman;  but  it  is  interesting  to  ob¬ 
serve  that  they  did  not  dare  state  the  procedures  they 
would  have  used  if  present  at  the  delivery.  In  any 
event,  the  testimony  on  this  phase  of  the  element  of 
causation  was  in  conflict.  Only  the  jury  was  entitled 
to  resolve  the  conflict.  In  Walden  v.  Jones ,  289  Kv.  395, 


15  Dr.  Lambros’  testimony  on  this  specific  point  was  much  stronger 
than  the  situation  in  Gunning  v.  Cooley,  30  Fed.  (2)  467,  68  App. 
D.  C.  304 — “The  specialist  testified  that  various  diseases  or  in¬ 
juries  might  cause  such  a  condition  .  .  .  and  that  he  was  unable 
to  state  from  his  examination  the  cause  of  the  plaintiffs  condition, 
but  in  answer  to  a  hypothetical  question  based  upon  his  examina¬ 
tion,  together  with  the  evidence  submitted  on  behalf  of  the  plaintiff, 
he  gave  his  opinion  as  follows :  “My  opinion  is  that  they  were  de¬ 
stroyed  by  something  that  was  put  in  the  ear.”  This  was  sufficient 
to  support  the  verdict. 
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158  S.  W.  (2)  609,  supra,  the  court  in  a  malpractice  case 
stated  the  rule  as  follows: 

“The  fact  that  there  is  evidence  that  the  infection 
could  come  from  the  maid  or  from  the  father  after 
the  child  was  born  merely  raises  an  issue  of  fact 
for  the  determination  of  the  jury.  . 

In  Woronka  v.  Sew  all,  320  Mass.  362,  69  N.  E.  (2) 
581,  supra,  the  court  affirmed  the  rule,  stating: 

“We  appreciate  that  there  was  testimony  .  .  .  that 
the  plaintiffs  injuries  were  unavoidable.  Such  testi¬ 
mony  with  the  weight  and  credibility  of  which  we 
are  not  concerned  went  no  further  than  to  present 
an  issue  for  the  tribunal  of  fact.  .  .”. 

Where  a  conflict  exists  in  the  inferences  to  be  drawn 
from  substantial  evidence,  including,  of  course,  the  testi¬ 
mony  of  experts,  it  would  be  an  abuse  of  discretion  to 
set  aside  the  verdict.  Hays  v.  Stine,  289  FedL  224 
(CCA-4);  Reck  v.  Pacific- Atlantic.  SS  Co.,  180  Fed.  (2) 
866  (CCA-2) ;  Reichard  v.  Wells,  178  Fed,  (2)  710,  85 
U.  S.  App.  D.  C.  367;  Gwnning  v.  Cooley,  30  Fed.  (2) 
467,  58  App.  D.  C.  304,  supra;  Hoover  v.  McCormick, 
197  Ky.  509,  247  S.  W.  718.  In  this  regard,  the  lan¬ 
guage  of  the  late  Justice  Rutledge  in  Christie  v.  Calla¬ 
han,  124  Fed.  (2)  825,  75  U.  S.  App.  D.  C.  133,  supra,  is 
particularly  appropriate : 

“Facts  are  primarily  within  the  jury’s  function. 
Hence  it  must  be  given  wide  latitude  or  trial  by 
jury  becomes  trial  by  court.  .  .  .  What  therefore 
might  be  slight  evidence  w’here  there  is  no  such  ad¬ 
vantage,  as  in  ordinary  negligence  cases,  takes  on 
greater  weight  in  malpractice  suits.  .  .  ”. 

Appellant  at  pp.  19  to  31  of  its  brief  attempts  to  weigh 
testimony  in  an  effort  to  establish  its  insufficiency  in  law 
to  support  the  verdict.  This  is  not  a  function  of  the 
Court  of  Appeals.  In  Lavender  v.  Kurn,  327  IJ.  S.  645, 
90  L.  Ed.  916,  66  S.  Ct.  740,  the  Supreme  Court  very 
recently  spoke  on  an  identical  causal  situation,  as  follows: 
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“.  .  .  But  such  evidence  has  become  irrelevant  upon 
appeal,  there  being  a  reasonable  basis  in  the  record 
for  inferring  that  the  hook  struck  Haney.  The  jury 
made  that  inference,  the  respondents  were  not  free 
to  relitigate  the  factual  dispute  in  a  reviewing  court 
...  it  would  be  an  undue  invasion  of  the  jury’s  his¬ 
toric  function  for  an  appellate  court  to  weigh  the 
conflicting  evidence,  judge  the  credibility  of  witnesses 
and  arrive  at  a  conclusion  opposite  from  the  one 
reached  by  the  jury.  ...  It  is  no  answer  to  say 
the  jury’s  verdict  involved  speculation  and  conjec¬ 
ture.  .  .  .  Only  when  there  is  a  complete  absence 
of  probative  facts  to  support  the  conclusion  reached 
does  a  reversible  error  appear.  .  .  .  And  the  ap¬ 
pellate  court’s  function  is  exhausted  when  that  evi¬ 
dentiary  basis  becomes  apparent,  it  being  immaterial 
that  the  court  might  draw  a  contrary  inference  or 
feel  that  another  conclusion  is  more  reasonable.  .  .  ”. 

“Probative  evidence”  or  “Substantial  evidence”  may 
be  considered  synonymous,  each  contemplating  proofs  in 
excess  of  a  scintilla  which  are  sufficient  to  justify  in  the 
mind  of  a  reasonable  man  a  conviction  as  to  the  existence 
or  non-existence  of  a  fact.  The  single  problem  before  a 
reviewing  tribunal  is  to  locate  from  the  transcript  of 
testimony  “probative  facts”  in  support  of  the  jury’s 
finding  on  causation — nothing  else.  It  cannot  assay  the 
evidence  or  conjure  the  manifold  intangibles  available  to 
a  jury  but  incapable  of  inclusion  in  the  transcript  The 
verdict  of  the  jury  was  that  a  traumatic  intracranial 
hemorrhage  resulted  from  a  cause  which  could  have  been 
avoided  by  the  exercise  of  due  care.  Natural  or  congeni¬ 
tal  conditions  were  ignored  by  the  jury  as  a  probable 
cause.18  The  jury’s  finding  is  entitled  to  great  weight. 


18  The  trial  judge  in  the  most  understandable  language  put  the 
matter  of  “natural  causes,”  squarely  in  the  hands  of  the  jury  for 
decision.  "If  you  find  the  condition  to  be  due  to  natural  causes, 
then  you  need  proceed  no  further,  and  your  verdict  must  be  for 
the  defendant.”  (Court's  instructions.  Appendix  457). 
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Moreover,  the  trial  judge  who  was  able  to  evaluate  the 
trial  scene  in  its  entirety,  refused  to  disturb  the  verdict 
on  a  motion  for  judgment  n.o.v.  This  ruling  must  be  given 
consideration  on  appeal.  Brown  v.  Capital  Transit  Com¬ 
pany,  127  Fed.  (2)  329,  75  U.  S.  App.  D.  C.  337.  To  be 
sure,  the  trial  judge  on  the  motion  for  a  new  trial  even 
found  the  weight  of  the  evidence  contrary  to  the  Appel¬ 
lant’s  contention.  (App.  27).  It  would  be  a  true  mis¬ 
carriage  of  justice  under  the  7th  Amendment  to  the  Con¬ 
stitution  to  disturb  in  any  particular  the  carefully  con¬ 
sidered  verdict  of  the  jury  in  this  case. 

Appellant  further  argues  that  it  devolved  upon  the 
plaintiffs  to  negative  each  and  every  hypothesis  which 
might  be  deemed  consistent  with  non-liability.  This  is 
the  doctrine  of  Ewing  v.  Goode,  78  Fed.  442  (Circuit  Ct. 
— Ohio)  which  by  name  has  been  discarded  in  this  juris¬ 
diction.17  It  is  doubtful  if  this  doctrine  when  in  force 
ever  applied  to  independent  agencies  of  a  causative  nature 
to  the  extent  sought  by  Appellant.  In  Anderson  v.  Nixon, 
104  Utah  262,  139  P  (2)  216,  the  court,  confronted  with 
such  competing  factors,  spoke  as  follows: 

“It  is  enough  if  there  be  substantial  evidence  to 
support  the  judgment.  ...  If  the  injury  sustained 
could  be  attributed  to  two  or  more  causes,  one  of  which 
was  the  negligence  of  the  doctor,  it  would  be  a  ques¬ 
tion  for  the  jury  to  determine  which  was  the  proxi¬ 
mate  cause  of  the  injury.  .  .”. 


17  In  Baltimore  &  Ohio  RR  Co.  V.  Postom,  177  Fed.  (2)  53,  85 
U.  S.  App.  D.  C.  207,  the  court  said  this  of  the  theory  of  the 
Ewing  case:  “An  analysis  of  such  statements  irresistibly  leads  to 
the  conclusion  that  they  cannot  be  reconciled  with  the  principles 
which  have  been  adopted  by  a  majority  of  the  decisions  .  .  .”.  See, 
also,  Washington  Gas  Light  Company  v.  BiancanieUo,  183  Fed.  (2) 
982,  87  App.  D.  C.  164.  In  Christie  v.  Callahan,  supra,  the  court 
said  at  Page  835,  Note  21 :  “If  on  the  evidence  there  is  more  than 
one  probable  cause,  it  is  the  jury’s  function  to  decide  between 
them  .  .  .”. 
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In  a  malpractice  case  identical  in  fact  and  theory  with 
this  case,  the  court  in  Birmingham  Baptist  Hospital  v. 
Branton,  218  Ala.  464,  118  So.  741  (C.  C.  113  So.  79), 
supra,  said: 

“The  material  questions  of  fact  whether  Mrs. 
Branton  was  admitted  to  the  hospital  as  a  patient, 
whether  defendants  knew  or  were  informed  that  she 
was  in  ‘labor’,  or  that  she  duly  requested  the  call  of 
her  physician,  and  whether  there  was  a  reasonable 
compliance  to  such  request  for  assistance,  and  whether 
or  not  the  child  was  born  without  assistance  of  nurse 
or  physician,  immediately  before,  or  at  the  time  of, 
and  immediately  after  the  birth  of  the  child;  whether 
it  was  still  born  or  was  normal  and  alive  at  birth; 
and  whether  after  birth  it  perished  from  lack  of 
attention — were  for  the  decision  of  the  jury.  . 

In  Valentin  v.  La  S octet e  Francoise,  _  Ca  (2)  _ , 

122  P  (2)  359,  13  N eg.  Cases  1064,  the  court  in  approv¬ 
ing  the  use  of  statistics  to  establish  by  circumstantial 
evidence  the  cause  upon  which  liability  depended,  said: 

“.  .  .  His  testimony  was  supported  by  the  record 
kept  by  the  Los  Angeles  County  Hospital  during 
1940  and  ’41  of  one  hundred  consecutive  cases  of 
tetanus  treated  there.  Such  record  concludes  with 
the  declaration  that  the  application  of  the  same  cure 
in  an  identical  manner  resulted  in  the  redaction  of 
the  gross  mortality  rate  of  56.5%  in  past  years  to  a 
current  rate  of  29%  and  that  if  the  patients  who 
had  succumbed  during  the  first  twenty  four  hours 
of  hospitalization  be  excluded  from  the  calculation, 
the  series  presents  a  net  mortality  rath  of  but  19.3% 
among  88  patients.  Upon  such  proof,  the  jury  were 
warranted  in  finding  that  with  a  specific  and  effica¬ 
cious  cure  available  .  .  .  they  were  negligent  (and) 
...  it  follows  that  the  jury  had  substantial  evi¬ 
dence  from  which  it  could  determine  that  the  delay 
in  causing  the  appropriate  medical  treatment  to  be 
given  decedent  was  the  proximate  cause  of  his 
deaths  .”. 
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Refer,  also,  to  Mastro  v.  Kennedy,  57  Ca  (2)  499, 
134  P  (2)  865;  Cristine  v.  Griffin  Hospital,  134  Conn. 
282,  57  A  (2)  262;  Philips  v.  Matson  Navigation  Co.,  62 
Fed.  S.,  247  (D.  C.-Cal.);  Marlowe  v.  Patrick,  181  Wash. 
647,  44  P  (2)  776;  Brumberger  v.  Burke,  56  Fed.  (2)  54 
(CCA  -3);  Baird  v.  National  Health  Foundation,  235  Mo. 
App.  594,  144  S.  W.  (2)  850. 

Appellant  in  its  brief  contends  that  an  expert’s  testi¬ 
mony  to  be  considered  acceptable  proof  must  consist  of 
“positive  statements”  (p.  27)  or  with  “100%  certainty” 
(p.  28),  or  “exact  cause”  (p.  25),  or  “comparable  to  the 
absolute  certainty  of  an  autopsy”  (p.  23).  If  such  be 
the  case,  no  one  could  ever  prove  a  malpractice  charge.18 
It  is  the  generally  accepted  rule  that  medical  experts 
testify  in  terms  of  probabilities.  Williams  v.  Walsh,  341 
Ill.  App.  543,  95  N.  E.  (2)  543.  Moore  v.  Tremelling,  100 
Fed.  (2)  39  (CCA-9).  Doubtless,  Doctor  Heilman’s  ex¬ 
pert  medical  opinions  approximated  certainty  to  a  greater 
degree  than  the  defendant’s  experts  for  his  were  based 
on  statistical  facts  with  supporting  personal  knowledge 
of  comparable  cases.  Still,  when  he  said  that  proper 
obstetrical  procedures  would  have  prevented  Noel’s  type 
of  injury,  he  admittedly  based  his  views  upon  a  prepon¬ 
derance  of  probabilities;  although  when  he  stated  that 
these  procedures  would  have  reduced  the  degree  of  the 
injury,  he  expressed  this  view  in  positive  terms  (App. 
255).  Yet,  positive  certainty  was  not  required.  In 
Anderson  v.  Nixon,  104  Utah  262,  139  P  (2)  216,  supra, 
this  oft-repeated  rule  is  aptly  summarized: 

“Medicine  not  being  an  exact  science,  it  is  not 
necessary  that  the  proximate  cause  of  an  injury  sus¬ 
tained  through  the  negligence  of  a  doctor  be  proved 
with  exactitude.” 


18  “The  idleness  of  talk  of  certainty  has  been  long  since  exposed 
and  legal  certainty  is  a  mere  phrase.”  Washington  Loan  &  Trust 
Company  v.  Hickey,  137  Fed.  (2)  677,  78  U.  S.  App.  D.  C.  59. 
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In  Sim  v.  Weeks ,  7  C.  A.  (2)  28,  45  P  (2)  350,  the 
court  said: 

“It  is  not  necessary  in  the  trial  of  civil  cases  that 
the  circumstances  shall  establish  the  negligence  of 
the  defendant  as  the  proximate  cause  of  the  injury 
with  such  absolute  certainty  as  to  exclude  every 
other  conclusion.  .  .”. 

Finally,  under  Section  II  hereof,  counsel  for  Appellant 
rather  seriously  contends  that  Kasmer  v.  Sternal,  165 
Fed.  (2)  52,  83  U.  S.  App.  D.  C.  50,  is  applicable  to  the 
facts  in  this  case.  This  could  not  logically  be,  for  the 
court  in  the  Kasmer  case  was  dealing  with  the  cause  of 
a  cancer.  Medical  science  does  not  know  the  cause  of 
cancer,  while  in  the  present  appeal,  the  cause  of  an  intra¬ 
cranial  hemorrhage  is  as  well  known  as  a  fractured  arm. 
Scott  v.  McPheeters,  33  C.  A.  (2)  629,  92  P  (2)  678;  Miller 
v.  Mohr,  198  Wash.  619,  89  P  (2)  807 ;  Kuemmel  v.  Vra- 

denburg,  .  Tex.  . ,  239  S.  W.  (2)  869,  19  Neg.  C. 

606;  Hanaman  v.  N.  Y.  Telephone  Co.,  104  NYS  (2)  315, 
19  Neg  C.  575.  In  light  of  the  Lavender  decision  of  the 
Supreme  Court  which  preserves  the  right  of  trial  by 
jury  in  federal  courts,  it  is  quite  difficult  to  accede  to 
Appellant’s  contention  that  Matuschka  v.  Murphy,  173  Wis. 
48,  180  N.  W.  821  (Appellant’s  brief,  p.  35),  is  logically 
apposite,  particularly  when  it  has  been  clearly  demon¬ 
strated  that  the  evidence  supports  the  jury’s  finding  that 
the  brain  injury  resulted  from  circumstances  which  by 
due  care  could  have  been  avoided. 

3. 

Medical  Journals  May  be  Referred  to  in  the  Cross  Exam¬ 
ination  of  Physician  Within  the  Discretion  of  the 
Trial  Judge. 

Appellant  contends  that  the  trial  court  erred  in  permit¬ 
ting  Appellees’  counsel  to  confront  Dr.  Roger  O’Donnell, 
Chief  of  the  Obstetrical  Service,  Garfield  Memorial  Hos- 
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pital  (App.  352),  with  statements  contained  in  leading 
medical  authorities.  At  p.  38,  Appellant’s  brief,  it  is 
urged  that  “The  sole  purpose  .  .  .  was  not  to  test  his 
qualifications,  but  to  get  into  evidence  statements.  . 

In  the  remarks  to  follow,  Appellees  will  not  alone  demon¬ 
strate  the  inaccuracy  of  this  statement,  but  will  establish 
that  the  exclusive  purpose  in  the  use  of  these  medical 
journals  was  to  prove  beyond  all  doubt  that  Dr.  O’Don¬ 
nell  in  his  efforts  to  absolve  the  hospital  of  negligence, 
had  faithlessly  recanted  even.’  obstetrical  principle  de¬ 
signed  for  the  safe  delivery  of  a  premature  infant.  The 
trial  judge  was  quite  mindful  of  the  fact  that  this  wit¬ 
ness  had  but  a  few  moments  before  been  discharged  as  a 
malpractitioner  on  the  ground  that  the  hospital  had  negli¬ 
gently  failed  to  dispatch  him  to  the  patient.  The  Dis¬ 
trict  Court  judge  must  not  have  been  too  greatly  im¬ 
pressed  with  this  witness  wiien,  with  but  a  single  mo¬ 
ment’s  delay  he  bent  every  effort  to  liberate  the  hospital 
with  testimony  contrary  to  the  reasoning  of  any  ordinary 
person.  Matters  of  due  care  “in  the  birth  of  a  child  are 
not  solely  in  the  hands  of  experts”.  Kircher  v.  Dorsey, 
226  Iowa,  283,  2S4  N.  W.  171 ;  Byrom  v.  Eastern  Casualty 
Hospital,  136  Fed.  (2)  278,  78  U.  S.  App.  D.  C.  42. 
Tinder  these  disturbing  influences,  Appellees’  counsel  re¬ 
quested  of  the  trial  judge  authority  to  confront  Dr. 
O’Donnell  with  leading  authorities  on  obstetrics.  If  these 
authorities  wrere  to  be  denied,  then  this  witness  might  be 
completely  discredited  in  the  eyes  of  the  jury.  Dr. 
O’Donnell  promptly  repudiated  every  statement  in  con¬ 
flict  with  the  opinion  he  had  previously  expressed  for 
the  benefit  of  the  hospital,  specifically,  the  contra-indica¬ 
tion  of  conduction  anesthesia.  Vitamin  K,  or  episiotomv 
in  a  premature  delivery.  In  fact,  at  one  particular  point 
he  disagreed  with  the  entire  medical  theory  of  controlled 
delivery  for  premature  infants  (App.  358,  379),  leaving 
in  the  minds  of  the  jury  the  thought  that  he  was  one 
of  the  fewr  surviving  persons  who  favored  midwifery. 
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These  medical  authorities  were  employed  solely  to  test 
the  honesty  and  integrity  of  Appellant’s  principal  expert 
witness.  No  contrary  purpose  was  intended,  nor  neces¬ 
sary.  These  identical  procedures  had  been  theretofore 
established  by  Louis  M.  Heilman,  M.  D.19  Additional 
proofs  thereof,  directly  or  indirectly,  could  have  served 
no  useful  purpose.  Inasmuch  as  their  purpose  was  solely 
to  test  the  expert’s  honesty  of  opinion,  the  use  of  medi¬ 
cal  authorities  rested  in  the  discretion  of  the  trial  judge. 
This  discretion  was  soundly  exercised  when  the  judge 
limited  their  use  to  the  cross-examination  of  but  one 
member  of  defendant’s  array  of  medical  experts;  but, 
singularly,  limited  to  the  one  whose  opinions  were  most 
apt  to  be  in  direct  conflict  with  the  obstetrical  authorities. 
In  truth,  his  opinions  had  to  be  in  conflict.  Limited  as  it 
were,  to  a  brief  reading  of  standard  obstetrical  princi¬ 
ples  contained  in  unchallenged  authorities  and,  without 
more,  requesting  Dr.  Roger  O’Donnell  to  agree  or  dis¬ 
agree  therewith,  the  action  of  the  trial  judge  could  not 
constitute  an  abuse  of  discretion  in  any  sense  whatsoever. 
In  Wolfe  v.  Connecticut  Mutual  Life  Inswra/nce  Compa/ny, 
103  Fed.  (2)  417  (CCA-8),  the  discretion  of  the  trial  judge 
to  control  such  procedural  matters  is  fully  acknowledged: 

“The  authorities  are  not  in  harmony  as  to  the 
extent  to  which  a  medical  expert  may  be  impeached 
or  cross-examined  with  respect  to  his  knowledge  of 
a  particular  subject  by  reference  to  medical  works 
upon  which  he  has  not  relied  as  authority  for  his 
testimony.  Whatever  the  correct  rule  may  be,  it  is 
apparent  that  the  scope  of  such  cross-examination 
must  necessarily  be  left  largely  to  the  good  common 
sense  and  sound  judgment  of  the  trial  court.  . 

19  The  enlightened  trend  permits  reading  of  works  of  authority 
by  a  doctor  on  his  direct  examination  to  support  opinions.  “If 
limited  to  treatises  proved  to  be  standard  it  seems  that  such  use 
would  enhance  the  reliability  of  medical  testimony.  ...  All  courts 
accept  the  principle  for  other  works  of  authority,  such  as  legal 
treatises,  life  tables,  almanacs,  and  dictionaries  .  .  .”.  Texas  Law 
Review,  May,  1951,  Vol.  29  pp.  611-626. 
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In  Victor  American  Fuel  Company  v.  Tom  L.  Janovich , 
232  Fed.  662,  (CCA-1),  the  federal  rule  is  expressed  as 
follows : 

“With  reference  to  the  cross-examination  of  medi¬ 
cal  witnesses,  very  great  latitude  is  necessarily  al¬ 
lowed  for  indubitable  reasons.  All  that  was  read 
in  this  case  was  a  part  of  the  cross-examination  of  a 
medical  witness,  and,  as  said  by  the  court,  for  the 
purpose  of  testing  the  knowledge  of  the  witness.  . 

The  subject  is  best  illumined  in  Keirn  v.  Pullen ,  138  Or. 
222,  6  P.  (2)  224,  82  ALR  434,  as  follows. 

“.  .  .  The  opinion  of  the  expert,  qualified  by 
study,  is  admitted  as  an  exception  to  the  hearsay 
rule.  It  is  known  to  be  founded  upon  the  assertions 
of  others.  1  Wig.  Ev.  §  687.  Whether  it  shall  be 
admitted  or  rejected  depends  upon  the  witness,  fa¬ 
miliarity  with  the  hearsay.  Unless  he  is  thoroughly 
versed  in  that  hearsay,  he  is  not  qualified  to  testify. 
The  reasoning  of  courts  excluding  inquiries  about 
the  authorities,  upon  the  cross-examination  of  the 
expert,  leads  directly  to  the  conclusion  that  the 
opinion  of  the  expert  should  have  been  excluded.  If 
the  cross-examination  puts  before  the  jury  the  un¬ 
sworn  opinion  of  the  authority,  the  direct  testimony 
of  the  expert  does  the  same  thing,  with  the  added 
infirmity  involved  in  his  recollection  of  what  the  au¬ 
thorities  say.  .  .  .  And  since  the  opinions  are  re¬ 
ceived,  the  just  and  reasonable  corollary  is  that  their 
value  is  open  to  investigation.  The  opponent  may 
be  permitted  to  test  this  value  for  various  reasons 
and  in  various  ways.  .  .  . 

“.  .  .  It  w-ould  create  an  anomalous  situation  to 
permit  the  witness,  by  his  owm  oath,  to  qualify  him¬ 
self  as  an  expert  on  the  matter  upon  which  he  testi¬ 
fies,  and  then  refuse  to  allow-  opposing  counsel  to 
test  his  qualifications  and  truthfulness  by  the  use  of 
authorities  that  the  witness  himself  says  he  is  fa¬ 
miliar  with,  are  standard,  and  so  recognized  by  the 
members  of  his  profession.  .  .”. 

Appellant  relies  on  E.  I.  DuPont  &  Company  v.  White, 
8  Fed.  (2)  5,  (CCA-3)  to  limit  the  use  of  medical  au- 
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thorities.  Appellees  contend  that  even  under  this  lim¬ 
ited,  or  the  so-called  New  Jersey  rule,  the  court  below 
did  not  abuse  its  discretion.  In  the  words  of  the  DuPont 
case,  the  use  of  medical  authorities  which  a  witness  has 
stated  that  he  “relied  on”  as  authority  for  his  testimony 
is  permissible.  In  this  connection,  it  appears  that  Doctor 
O’Donnell  testified  as  follows  (App.  356,  et  seq.) : 

“Q.  Doctor,  in  testifying  .  .  .  were  you  relying 
solely  upon  your  own  opinion  or,  in  respect  to  these 
matters,  did  you  rely  upon  known  medical  authori¬ 
ties.  .  .  .? 

A.  Of  course. 

Q.  In  other  words,  you  feel  that  your  medical  opin¬ 
ion  expressed  on  the  witness  stand  in  this  case  'is 
in  conformity  with  recognized  medical  authorities? 
A.  I  do.  .  .  . 

Q.  Which  ones  do  you  rely  upon,  Doctor?  .  .  . 

A.  We  have  a  book  ■which  is  published  once  a  year 
called  the  Year  Book  of  Obstetrics  which  is  an  ob¬ 
stetrician’s  bible. 

Q.  That  is  it,  isn’t  it  Doctor  (disclosing  volume  to 
witness)  ? 

A.  That  is  it.  ...” 

Thereupon,  a  basic  obstetrical  principle  was  read  to  the 
witness  from  this  “bible”  which  with  little  compunction 
Dr.  O’Donnell  repudiated.  Even  under  the  New  Jersey 
rule,  a  trial  judge  would  not  be  deemed  abusive  of  his 
judicial  discretion  if  he  thereupon  enlarged  the  field  of 
inquiry  to  include  use  of  additional  medical  authorities. 
Better  the  court  to  endure  a  collateral  issue,  than  endure 
perfidy.  Moreover,  Dr.  O’Donnell  himself  relied  upon 
the  Edith  Potter  study,  as  well  as  the  Sweet  Report  and, 
more  significantly,  on  direct  examination. 

Counsel  for  Appellant  relies  on  Davis  v.  United  States, 
165  U.  S.  373,  41  L.  Ed.  750,  16  S.  Ct.  353,  to  establish 
the  so-called  New  Jersey  rule  as  the  federal  rule,  but 
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the  following  excerpt  from  the  decision  would  seem  to 
be  directly  to  the  contrary: 

“At  any  rate,  the  trial  court  must  have  some  dis¬ 
cretion  as  to  the  limit  to  be  placed  in  any  given 
case  upon  the  extent  to  which  the  expert  testimony 
may  be  carried,  and  when  upon  direct  examination, 
the  opinion  of  the  witness  is  fully  disclosed,  we  think 
it  cannot  be  said  that  the  court  erred  in  declining  to 
permit  on  the  same  direct  examination  an  inquiry 
into  what  is  in  some  aspects  both  collateral  and  hear¬ 
say.  .  .”.  (Davis  v.  United  States.  .  .). 

To  the  same  effect,  Reck  v.  Pacific- Atlantic  S.  S.  Com¬ 
pany,  180  Fed.  (2)  866  (COA-2);  Reilly  v.  Pinkus,  33S 
U.  S.  269,  94  L.  Ed.  63,  70  S.  Ct.  110.  In  the  Pinkus 
case,  the  Supreme  Court  quite  recently  held  that  it  was 
reversible  error  to  deny  the  right  of  cross-examination 
by  reference  to  medical  authorities,  saying: 

“To  some  extent,  this  knowledge  was  acquired 
from  medical  text  books  and  publications  on  which 
these  experts  placed  reliance.  ...  It  certainly  is 
illogical,  if  not  actually  unfair,  to  Thermit  witnesses 
to  give  expert  opinions  based  on  book  knowledge, 
and  then  deprive  the  party  challenging  such  evidence 
of  all  opportunity  to  interrogate  them  about  diver¬ 
gent  opinions  expressed  in  other  reputable  books. 

Counsel  for  the  Appellant  attempts  to  restrict  the 
Pinkus  case  to  instances  where  a  defendant  physician  is 
charged  with  fraud  while  denying  its  application  to  pro¬ 
ceedings  in  which  a  defendant  is  charged  with  malprac¬ 
tice.  Appellant  fails  in  its  brief  to  demonstrate  any  logi¬ 
cal  basis  for  this  distinction.  In  fact,  that  portion  of  the 
Pinkus  case  which  Appellant  reproduces  at  page  42  of 
its  brief  in  final  terms  establishes  the  validity  of  the  use 
of  medical  authorities,  while  unmistakably  confirming 
the  action  of  the  District  Court  in  this  case.  Justice 
Black  recognized  the  trial  court’s  discretion  in  such  mat- 
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ters  by  stating  clearly  that  his  remarks  were  not  to  be 
deemed  “a  compulsory  opening”  of  these  collateral  issues, 
but  the  subject  was  one  still  resting  in  the  sound  discre¬ 
tion  of  the  trial  judge. 

Appellant  was  afforded  ample  opportunity  to  present 
its  full  arguments  before  a  trial  judge  who  was  fully 
equipped  to  evaluate  the  attitude,  integrity  and  demeanor 
of  a  highly  controversial  witness.  Having  failed  in  the 
trial  court,  Appellant  must  now  establish  a  clear  abuse 
of  discretion  before  the  ruling  of  the  trial  judge  can  be 
disturbed.  No  such  showing  is  made  in  Appellant’s  brief. 
In  any  event,  the  Appellant  fails  to  demonstrate  that 
prejudicial  error  resulted  from  this  type  of  cross-exami¬ 
nation.  True,  Dr.  Roger  O’Donnell  was  made  to  appear 
ridiculous  in  the  eyes  of  the  jury,  but  this  came  from 
his  stubborn  refusal  to  admit  the  existence  of  any  ob¬ 
stetrical  procedures.  As  to  the  Appellant’s  contention 
that  these  medical  authorities  indirectly  brought  into  the 
case  incompetent  hearsay  descriptive  of  disputed  obste¬ 
trical  procedures,  Appellees  reply  that  such  could  not 
have  seriously  affected  the  outcome  of  the  trial  because 
as  stated  before  these  same  procedures  had  been  fully 
established.  Reck  v.  Pacific- Atlantic  S.  S.  Company ,  180 
Fed.  (2)  866  (CCA-2),  supra;  Rule  61,  Federal  Rules  of 
Civil  Procedure. 

4. 

Appellant  Fails  to  Demonstrate  Abuse  of  Discretion  by 
District  Court  in  Refusing  to  Declare  Mistrial  Be¬ 
cause  of  Counsel’s  Remarks. 

Whether  misconduct  of  counsel  in  the  course  of  a  trial 
is  calculated  to  influence  the  jury  to  bring  in  a  verdict 
which  it  probably  would  not  have  returned,  is  a  question 
left  almost  wholly  for  determination  of  the  trial  judge 
whose  opportunities  for  reaching  a  just  decision  are  much 
greater  than  would  exist  in  an  appellant  tribunal.  But 
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even  in  the  trial  court,  before  the  judge  considers  the 
effect  of  specified  conduct  of  counsel,  it  is  necessary  to 
determine  in  the  first  instance  if  the  conduct  in  question 
was  wrongful.  McKibben  v.  Philadelphia  &  R.  Company , 
251  Fed.  577  (CCA-3);  Poe  v.  Arch,  26  S.  Dak.  291,  128 
N.  W.  166;  Judicial  Discretion  of  Trial  Courts,  Bowers 
§  525.  If  counsel’s  conduct  before  the  jury  consists  of 
comments  made  with  respect  to  the  evidence,  it  is  not 
deemed  censurable  if  the  evidence  reasonably  supports 
the  expressed  conclusions  of  counsel.  If  the  proofs  war¬ 
rant  it,  counsel  may  make  vituperative  remarks  of  the 
most  inflammatory  nature.  For  instance,  in  Ostertag  v. 
Union  Pacific  R.  Company,  261  Mo.  457,  169  S.  W.  1, 
counsel’s  comparing  a  railroad  claim  agent  to  a  ghoul 
was  not  under  the  facts  of  the  case  deemed  beyond  the 
limits  of  judicial  propriety.  Nor  was  counsel’s  remark 
that  anything  could  be  proved  by  a  designated  witness 
called  by  defendant  deemed  misconduct  when  it  was  evi¬ 
dent  that  the  witness  had  altered  his  testimony.  Hughes 
v.  Cavanaugh,  79  N.  H.  362,  109  A.  48.  It  is  not  neces¬ 
sary  to  cite  further  authorities  in  support  of  the  broad 
privileges  of  attorneys  to  make  evidential  comments  in 
the  trial  of  a  cause  so  long  as  they  are  confined  to  the 
facts  either  disclosed  by  the  evidence  or  reasonably  in¬ 
ferable.  Western,  Etc.,  R.  Company  v.  York,  128  Ga. 
687,  58  S.  E.  183.  Being  a  matter  resting  in  the  sound 
discretion  of  the  trial  court,  appellate  review  is  restricted 
to  the  question  of  abuse  of  discretion. 

Appellant  contends  that  the  following  remark  of  coun¬ 
sel  was  sufficiently  offensive  to  invalidate  the  entire  ver¬ 
dict  (Appellant’s  brief,  p.  49) : 

“Mr.  Keane:  Your  Honor,  Mr.  Welch  puts  his 
finger  on  the  precise  point.  It  is  to  build  up  the 
point  that  some  records  have  been  destroyed.  .  .’\ 

There  is  every  indication  in  the  transcript  of  testimony 
that  counsel  for  the  hospital  resorted  to  every  means 
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available  to  obstruct  the  examination  of  the  Administra¬ 
tor  of  Garfield  Hospital,  who  had  been  called  by  the 
plaintiffs  as  an  adverse  witness,  particularly  as  this  wit¬ 
ness  was  being  guided  to  the  Progress  Report’s  critical 
date  of  January  23,  1947  (App.  176,  177).  The  essential 
captiousness  of  counsel’s  objections  reveals  not  alone  his 
reluctance  to  submit  the  Administrator  to  this  phase  of 
the  inquiry,  but  his  subordinate  statements  (“I  object 
to  that  type  of  characterization.  .  “If  counsel’s  in¬ 
ferences.  .  “The  question  that  is  asked  there  has 
a  self-evident  answer  .  .  .”)  reveal  a  distinct  aware¬ 
ness  of  plaintiffs’  counsel’s  intention  to  delve  into  the 
matter  of  missing  records.  The  trial  judge  observed  these 
things  first  hand.  In  a  situation  which  might  well  be 
considered  as  one  precipitated  by  Appellant’s  counsel,  it 
would  not  be  surprising  if  the  trial  court  denied  the  mo¬ 
tion  for  a  mistrial  on  this  basis  alone. 

Moreover,  Appellant’s  counsel  did  not  renew  this  point 
by  inclusion  in  motion  for  new  trial  (App.  27).  Conse¬ 
quently,  Appellant  failed  to  exhaust  remedies  available 
to  it  in  the  field  of  judicial  discretion.  Failure  to  renew 
objection  after  verdict  deprived  the  presiding  judge  of  a 
final  review  of  the  effect  of  counsel’s  comment  on  the 
sum  of  entire  evidence  in  the  case.  The  trial  court’s 
plenary  judicial  discretion  not  having  been  fully  exer¬ 
cised,  the  Court  of  Appeals  cannot  reach  the  contention 
that  there  was  an  abuse  of  discretion.  Appellant  has 
waived  this  objection. 

Assuming,  nevertheless,  that  the  hospital  is  entitled  to 
a  reveiw  of  the  propriety  of  counsel’s  remarks,  still 
Appellant  fails  to  demonstrate  that  the  objectionable  re¬ 
marks  were  not  warranted  by  the  evidence.  We  dis¬ 
agree  with  Appellant’s  statement  at  page  46  of  its  brief 
that  “.  .  .  plaintiffs  at  no  time  during  the  remainder 
of  the  trial  showed  that  any  records  were  destroyed  by 
anyone.  .  .”.  The  records  themselves  disclosed  this  fact. 
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This  might  well  explain  the  reason  Appellant  did  not  in¬ 
clude  these  hospital  documents  in  its  record  on  appeal. 
Fortunately,  copies  were  included  in  Case  No.  10,808, 
being  the  appeal  entitled  Noel  F.  Marshall ,  et  al,  v.  Roger 
O’Dorvnell,  Jr.  Although  not  a  part  of  the  instant  ap¬ 
peal,  Appellees  are  agreeable  to  incorporation  herein  by 
reference  with  an  abiding  conviction  that  they  will  fully 
substantiate  the  remarks  of  the  trial  judge  in  disposing 
of  the  motion  for  a  mistrial  (App.  183) : 

“I  think  it  (the  hospital  record)  is  evidence  from 
which  an  argument  could  be  made  that  the  records 
were  in  existence  because  of  custom  as  shown  by  the 
existence  of  progress  notes  for  dates  in  advance  and 
subsequent  to  this  date  and  an  absence  of  a  record 
on  this  date.  . 

One  of  the  principal  elements  of  negligence  charged 
to  the  hospital  was  that  Dr.  Irani  had  failed  to  evaluate 
or  to  observe  the  expectant  mother's  condition  of  labor 
from  9:00  P.  M.  to  11:00  P.  M.  on  January  23,  1947.  If 
the  condition  of  the  cervix  as  disclosed  by  the  7 :30  P.  M. 
rectal  examination  indicated  a  definite  dilation,  it  would 
have  been  highly  determinative  of  the  Resident  Physi¬ 
cian's  negligence  (App.  307).  The  condition  of  the  cervix 
as  well  as  physical  changes,  by  hospital  procedures,  were 
regularly  written  in  the  Progress  Report  (App.  176,  184, 
307,  et  seq.).  The  result  of  each  such  examination  on 
previous  days  was  studiously  recorded;  but  on  the  most 
critical  day  a  Progress  Report  for  a  24-hour  period  on 
January  23,  1947,  does  not  exist.  Surely,  on  a  day  when 
more  entries  than  ever  were  to  be  made,  it  would  have 
been  maintained;  yet,  it  was  missing  in  its  entirety,  by 
means  of  which  the  patient  was  deprived  of  evidence  of 
a  highly  relevant  nature.  The  exact  place  where  entries  in 
the  Progress  Report  for  the  23rd  would  have  appeared 
was  at  the  very  start  of  a  newly  added  sheet.  Such  en¬ 
tries  do  not  appear  on  the  top  of  the  next  sheet  but  only 
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the  hieroglyphics  of  Dr.  O’Donnell  for  certain  inconse¬ 
quential  dates  subsequent  to  January  23,  1947.  These 
latter  entries  appear  in  a  stereotype  style  with  precisely 
the  same  shade  of  ink.20  Without  the  invitation  to 
do  so,  Louis  M.  Heilman,  M.  D.,  commented  in  ref¬ 
erence  to  the  23rd,  saying:  “The  records  are  inade¬ 
quate  on  this  point.  .  .”  (App.  277).  To  be  sure, 
Dr.  O’Donnell  admitted  that  he  actively  assisted  the 
Administrator  of  the  hospital  in  the  preparation  of 
the  hospital’s  defense  (App.  351)  which  necessarily  in¬ 
cluded  handling  of  these  disputed  records.  What  was 
the  condition  of  Mrs.  Marshall  at  9:00  P.  M.  on  January 
23,  1947,  when  Dr.  Irani  telephoned  Dr.  O’Donnell?  The 
Progress  Report  would  have  disclosed  a  pivotal  medical 
fact  determinative  of  the  private  physician’s  own  negli¬ 
gence.  These  and  many  other  facts  ordinarily  available 
in  a  Progress  Report  were  effectively  beyond  the  reach 
of  the  patient.  Could  it  be  presumed  that  this  condition 
of  affairs  would  remain  unchallenged  by  the  Appellees? 
As  it  were,  counsel’s  remarks  were  mild  compared  to 
the  exaggerated  expletives  which  Appellant’s  counsel  em¬ 
ployed  to  enlarge  the  effect  thereof.  One  might  well  con¬ 
clude  that  if  the  jury  were  influenced  adversely,  Appel¬ 
lant’s  counsel  may  be  deemed  the  author  of  his  own  in¬ 
jury  in  producing  a  highly  controversial  scene. 


20  Mrs.  Marshall  stayed  in  the  hospital  for  some  time  after  the 
birth  of  the  baby  and  was  visited  regularly  by  Dr.  Platt  of  the 
hospital  staff ;  yet,  there  is  not  a  single  entry  by  this  staff  physician 
on  the  sheet  which  follows  January  22,  1947 — only  Dr.  O’Donnell's 
modulated  hand  appears. 
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5. 

The  District  Court  Properly  Admitted  Answers  to  Hypo¬ 
thetical  Questions  to  Dr.  Louis  M.  Heilman,  Professor 
of  Obstetrics  at  Johns  Hopkins  Hospital,  as  Well  as 
the  Statistics  and  Studies  in  Support  of  Expert  Tes¬ 
timony. 

Rather  curiously,  Appellant  contends  that  Dr.  Hell- 
man’s  testimony  was  inadmissible  because  it  was  based 
on  hearsay  evidence  consisting  of  the  Appellant’s  own 
hospital  records.  These  identical  records  were  admitted 
in  evidence  without  objection  long  prior  to  the  reading 
of  this  deposition.  If  hearsay,  they  constituted  an  excep¬ 
tion  to  the  rule.  Title  28,  USC,  Section  1732.  More 
likely,  the  records  w*ere  admissions  of  an  adverse  party, 
rather  than  hearsay.  Moreover,  Appellant  on  demand 
under  Rule  34,  Federal  Rules  of  Civil  Procedure,  deliv¬ 
ered  photostatic  copies  of  these  records  covering  Noel 
F.  Marshall’s  prenatal,  neonatal,  and  postnatal  stay  at 
Garfield  Hospital.  The  single  purpose  in  procuring  the 
records  w*as  to  deliver  them  to  Dr.  Heilman  for  expert 
evaluation.  Having  fully  acquainted  himself  with  their 
contents,  it  was  competent  for  the  doctor  to  explain  the 
medical  significance  of  the  entries.  It  is  quite  under¬ 
standable  why  Appellant  centers  the  weight  of  its  attack 
on  Dr.  Heilman’s  testimony,  although  these  same  objec¬ 
tions  could  also  have  been  directed  to  the  deposition  of 
Nurse  Anna  Heinson  Sublett.  Understandable,  because 
Dr.  Heilman  was  the  only  medical  expert  to  testify  with 
candor  on  the  pivotal  issues  of  the  case  while  with  re¬ 
gard  to  the  other  experts,  it  w*as  oftentimes  necessary  to 
struggle  for  the  simplest  answers,  even  such  answers  as 
would  be  obvious  to  laymen.  Every  effort  was  made  in 
the  trial  of  the  case  below*  by  Appellant  to  exclude  the 
testimony  of  this  nation-wide  authority  on  obstetrical 
care  and  treatment  (App.  239).  Failing,  Appellant  still 
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resorts  to  similar  contrivances.  Moreover,  on  page  50, 
Appellant’s  brief,  a  veiled  innuendo  reflecting  on  Dr. 
Heilman’s  inability  to  attend  in  person  as  a  witness,  is 
discernible.  This  is  another  instance  of  Appellant’s  ef¬ 
fort  to  circumvent,  rather  than  face  pivotal  testimony. 
It  would  be  impossible  for  Appellees  to  determine  the 
reason  for  this  witness’  inability  to  appear  at  the  second 
trial.  It  could  have  been  a  general  reluctance  to  confront 
a  fellow  physician  with  damaging  testimony,  or  it  could 
have  been  emergency  duties  elsewhere,  or  even  another 
instance  of  the  extraneous  factors  mentioned  in  the  trial 
court  (Tr.  1060).  No  one  possesses  this  cognition.  The 
deposition  was  initially  perfected  to  provide  against  such 
contingencies. 

The  arguments  contained  in  Section  V  of  Appellant’s 
brief  constitute  a  disguised  effort  to  asperse  pivotal,  vital 
obstetrical  testimony  of  the  singular  physician  who  was 
not  in  the  least  professionally  intergraded  with  fellow 
craftsmen.  Then  again,  not  a  single  objection  raised  in 
Section  V  was  raised  in  the  District  Court.21  Keyes  v. 

Madsen,  179  Fed.  (2)  40,  88  U.  S.  App.  D.  C . ; 

Cavalier  v.  Weinstein,  80  A.  (2)  918  (Mun.  Ct.  App. 
D.  C.) ;  Packard  v.  United  States,  77  A.  (2)  19  (Mun.  Ct. 
App.,  D.  C.).  In  its  anxiety  to  avoid  the  telling  effect 
of  Dr.  Heilman’s  testimony,  Appellant’s  counsel  in  the 
Statement  of  Points  seeks  to  strike  the  entire  testimony, 
but  without  argument  of  sufficient  scope  to  accomplish 
these  ends. 


21  See  App.  239  for  the  single  objection  by  Appellant  to  exclude 
the  use  of  this  deposition  in  the  District  Court.  Even  if  Appellant 
had  interposed  the  objections  which  are  now  made  in  the  District 
Court,  Rule  32(c),  F.R.C.P.,  would  have  controlled  the  validity 
thereof.  It  is  to  be  presumed  that  the  trial  judge  would  have 
exercised  a  degree  of  discretion  in  considering  the  applicability  of 
Rule  32(c)  if  timely  objections  had  been  made  at  trial. 
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Appellant,  in  addition,  objects  to  certain  portions  of 
Dr.  Heilman’s  testimony  because,  it  says,  several  vital 
facts  brought  out  at  trial  were  not  included  in  the 
depositional  hypotheses.  The  Appellant  seems  to  infer 
that  the  probative  value  of  the  doctor’s  opinions  is 
thereby  affected,  especially  the  opinions  as  to  what  con¬ 
stitutes  proper  obstetrical  care  of  an  expectant  mother 
in  travail  (Appellant’s  brief,  50).  The  matters  specified 
by  the  Appellant  as  having  been  omitted  from  the  hypo¬ 
theses  definitely  could  not  have  influenced,  one  way  or 
the  other,  the  expert’s  final  opinion  as  to  what  consti¬ 
tuted  proper  obstetrical  care.  Clearly,  visits  by  the  Resi¬ 
dent  Physician  at  7:30  P.  M.  and  9:30  P.  M.  on  January 
23,  1947,  and  the  other  matters  mentioned  in  Section  V 
could  not  have  had  any  bearing  on  the  expert  facts  to 
be  elicited.  In  fact,  if  these  few  efforts  of  the  Appel¬ 
lant’s  employees  on  January-  23,  1947,  had  been  included, 
it  would  have  served  only  to  confuse.  At  best,  these 
additional  facts  were  Appellant’s  evidence  of  partial  com¬ 
pliance  with  the  standard  of  skill  to  be  exercised  by  a 
hospital-member  of  an  obstetrical  team  selected  to  care 
for  an  expectant  mother:  i.e.,  a  two  member  team  com¬ 
posed  of  the  maternity  hospital  and  the  private  physi¬ 
cian.  Appellant  well  knew  the  respective  duties  of  the 
members  of  such  an  obstetrical  team.22 

Every  fact  employed  as  the  basis  for  Dr.  Heilman’s 
expert  opinion  was  supported  at  trial  by  competent  evi¬ 
dence,  if  not,  from  the  Appellant’s  own  records.  In  any 
event,  Appellant  did  not  indicate  at  trial  the  omitted 
matter:  nor  did  he  object  on  these  grounds.  Carson  v. 
Jackson .,  2S1  Fed.  411,  52  App.  D.  C.  51;  nor  does  the 


22  The  original  obstetrician.  Dr.  Parker,  was  not  alone  a  member 
of  the  team,  but  also  a  member  of  the  appellant’s  organization  as 
its  Staff  Physician,  as  was  the  substitute  member  who  took  Dr. 
Parker’s  place  when  he  went  on  a  Florida  vacation  in  January, 
1947. 
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legal  cliche,  so  often  repeated  in  these  proceedings  by 
Appellant’s  counsel,  namely,  that  a  corporation  cannot 
practice  medicine,  present  a  logical  basis  for  invalidating 
any  portion  of  Dr.  Heilman’s  vital  testimony.  Stuart 
Circle  Hospital  v.  Curry,  173  Va.  136,  3  S.  E.  (2)  153, 
2  Neg.  C.  39;  Emergency  Hospital  v.  Harbcuwgh,  174  Fed. 
(2)  507,  84  U.  S,  App.  D.  C.  371;  Costley  v.  United 
States,  181  Fed.  (2)  723;  Hohenthal  v.  Smith,  114  Fed. 
(2)  494,  72  App.  D.  C.  343. 

Appellant  further  contends  that  in  several  of  the  ques¬ 
tions  propounded  to  Dr.  Heilman,  he  was  questioned  with 
reference  to  “obstetrical  procedures”  when  in  truth  and 
in  fact  the  Appellant  did  not  perform  such  services,  but 
only  “hospital  procedures”.  This  is  pure  sophism.23 
The  deposition  was  read  in  evidence  at  a  time  when 
both  the  private  obstetrician  and  the  hospital  were  de¬ 
fendants.  Appellant  made  no  request  to  limit  appli¬ 
cation  of  the  evidence.  Nor  could  any  have  been  made 
on  this  ground  for  as  surely  as  the  Appellant  was,  in 
truth,  a  hospital,  surely,  in  fact,  it  was  one  performing 
obstetric  duties.  Otherwise,  what  justification  was  there 
for  the  acts  of  its  employees  in  conducting  rectal  exami¬ 
nations,  severing  umbilical  cords  and,  above  all,  the  de¬ 
livery  of  triplets? 

The  Appellant  further  says  that  Dr.  Heilman  should 
have  related  “.  .  .  facts  upon  which  his  opinion  (was) 
based,  so  that  the  court  and  jury  may  determine  whether 
the  alleged  facts  are  real  and  justify  his  conclusions.  .  .”, 


23  No  error  in  admission  or  exclusion  of  evidence,  and  no  error 
or  defect  in  any  ruling  or  order,  or  in  anything  done  or  omitted  by 
trial  court  is  ground  for  disturbing  a  judgment,  unless  refusal  to 
take  such  action  appears  to  be  inconsistent  with  substantial  justice. 
Federal  Rules  of  Civil  Procedure,  Rule  61.  Hoag  v.  City  of  De¬ 
troit,  185  F.  2d  764  (CCA-6).  The  Rule  is  binding  upon  appellate 
bodies.  University  City  v.  Home  Fire  &  Marine  Company,  114  Fed 
(2)  288  (CCA-8). 
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citing  Lawson,  p.  163.  Although  this  rule  is  seldom  en¬ 
forced  in  this  jurisdiction,  it  is  doubtful  if  one  could 
successfully  question  its  soundness.  Appellees  say,  how¬ 
ever,  and  quite  confidently,  that  all  the  facts  relied  upon 
by  this  particular  expert  were  fully  established  by  sub¬ 
stantial  evidence  prior  to  the  reception  in  evidence  of 
this  deposition.  The  jury  was  fully  mindful  of  the  “real 
facts”  upon  which  the  Appellant’s  culpability  was  neces¬ 
sarily  to  be  founded.  These  facts  had  been  graphically 
described  by  a  courageous  nurse  still  in  the  employment 
of  the  hospital  (App.  81).  Then,  again,  the  expert  opin¬ 
ions  objected  to  in  this  portion  of  Appellant’s  brief  were 
based  on  facts  contained  in  its  own  records.  These  rec¬ 
ords  were  in  evidence  marked  Plaintiffs’  Exhibit  No.  1, 
while  the  critical  entries  therein  had  been  repeatedly  read 
to  the  jury.  With  these  things  fully  considered,  Appel¬ 
lees  very  properly  feel  that  they  complied  in  every  re¬ 
spect  with  the  rule  mentioned  by  Author  Lawson.  The 
Appellant  properly  describes  the  rule  but  fails  to  ob¬ 
serve  that  it  was  fully  complied  with.  Still  again,  Ap¬ 
pellant  failed  to  point  out  to  the  court  below  these  alleged 
factual  omissions.  Carson  v.  JacJcson,  supra. 

The  final  objection  to  Dr.  Heilman’s  deposition  relates 
to  the  statistics  and  studies  referred  to  in  support  of 
his  conclusion  that  a  premature  infant  is  a  frangible 
being  to  be  hopelessly  damaged  unless  obstetrical  care 
commensurate  with  her  fragile  nature  is  exercised. 
Quite  graphically,  these  statistics  establish  the  fact  that 
conduction  anesthesia 24  administered  to  the  muscular 
areas  of  an  expectant  mother’s  perineal  area  completely 


24  Conduction  anesthesia  includes  caudal,  spinal  and  several  other 
types  designed  to  immobilize  the  perineal  area.  The  most  common 
in  January,  1947,  was  local  infiltration  of  the  perineum  (App.  262). 
Appellant  seeks  to  defend  on  the  ground  that  caudal  was  not  in 
general  use  at  Garfield  Hospital,  but  Appellant  refused  to  face  the 
issue  as  to  the  use  of  the  remaining  types  of  conduction  anesthesia. 
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eliminates  the  violent  pressures  which  are  capable  of 
operating  on  a  soft  premature  skull.  In  one  great  re¬ 
search  study  at  the  St.  Louis  Maternity  Hospital, 
the  statistics  disclosed  a  6.2%  incidence  of  intra¬ 
cranial  hemorrhage  in  premature  births  employing  con¬ 
duction  technique,  while  a  22.7%  incidence  prevailed  in 
other  types  of  births  (App.  267).  It  constituted  the  only 
real  chance  for  Noel — a  chance  she  would  have  had  but 
for  the  Appellant’s  nonfeasance.  Dietsch  v.  Mayberry, 
74  0.  App.  527,  47  N.  E.  (2)  404.  The  jury  was  en¬ 
titled  to  be  informed  of  Noel’s  chances  were  adequate 
obstetrical  means  made  available.  It  is  unfortunate 
that  statistics  were  not  available  to  show  the  extent  of 
brain  damage  in  cases  of  a  total  absence  of  obstetrical 
care.  The  least  that  can  be  said  in  this  respect  is  that  the 
statistics  referred  to  by  Dr.  Heilman  were  not  as  harsh  as 
they  would  have  been  if  figures  had  been  available  to  show 
the  incidence  of  damage  in  unattended  births.  These  sta¬ 
tistics  were  highly  probative  to  establish  the  effectiveness 
of  modern  obstetrics.  It  would  have  been  error  to  deny 
the  jury  the  benefits  thereof.  Walden  v.  Jones,  289  Ky. 
395,  158  S.  W.  (2)  609;  Jordan,  v.  Skinner,  187  Wash.  617, 
60  P.  (2)  697 ;  U .  S.  v.  Chichester  Chemical  Co.,  298 
Fed.  829,  54  App.  D.  C.  370;  Sinclair  v.  Brunson,  212 
Mich.  387,  180  N.  W.  358;  Wright  v.  Stickler,  (Mo.),  96 
S.  W.  (2)  932.  Dr.  Heilman  would  have  been  less  than 
an  honest  expert  if  he  had  not  informed  the  jury  that 
his  opinions  were  real  with  full  factual  support.  Pos¬ 
sibly,  this  nationwide  authority  on  obstetrics  was  morally 
compelled  to  exhaustively  treat  of  this  specialized  sub¬ 
ject  before  placing  upon  a  fellow  practitioner  the  negli¬ 
gent  responsibility  for  the  pitiful  condition  of  the  infant 
Appellee.  Wolfe  v.  Connecticut  Mutual  Life  Insurance 
Company,  103  Fed.  (2)  417  (CCA-8). 
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6  &  7 

The  District  Court  Did  Not  Err  in  Failing  to  Instruct 
the  Jury  as  Requested  by  Appellant’s  Prayers  Nos. 
Two,  Three,  Four  and  Eight;  Nor  in  Its  General 
Charge  to  the  Jury. 

Considering,  first,  the  request  contained  in  Prayer  No. 
2,  we  find  that  if  the  judge  had  so  instructed  the  jury, 
it  would  have  been  severe  error.  Where  a  hospital  un¬ 
dertakes  to  furnish  the  services  of  a  physician,  it  is, 
under  the  doctrine  of  respondeat  superior,  liable  for  its 
physicians’  failure  to  conform  to  the  standard  of  skill 
ordinarily  exercised  by  members  of  the  medical  profes¬ 
sion.  Under  these  limited  circumstances,  there  is  no  dis¬ 
tinction  between  the  duty  owed  by  a  hospital  and  the 
duty  owed,  individually,  by  the  employee-physician.  In 
fact,  both  could  be  joined  as  defendants  chargeable  wdth 
identical  breaches  of  legal  duty.  Costley  v.  United  States, 
181  Fed.  (2)  723  (CCA-5);  hyrom  v.  Eastern  Casualty 
Hospital,  136  Fed.  (2)  278,  78  U.  S.  App.  D.  C.  42; 
White  v.  Emergency  Hospital,  99  Fed.  (2)  355,  69  App. 
D.  C.  122;  Harlan  v.  Bryant,  87  Fed.  (2)  170  (CCA-7); 
National  Homeopathic  Hospital  v.  Phillips,  181  Fed.  (2) 
293;  86  U.  S.  App.  D.  C.  295;  Baird  v.  National  Health 
Foundation,  235  Mo.  App.  594,  144  S.  W.  (2)  850;  Ver- 
kermes  v.  Maternity  Hospital,  229  Minn.  365,  38  N.  W. 
(2)  838.  We  are  unable  to  find  any  authorities  in  sup¬ 
port  of  Appellant’s  view. 

Turning  now  to  Prayer  No.  3,  we  find  Appellant  re¬ 
questing  an  instruction  to  the  jury  that  as  a  hospital  can¬ 
not  practice  medicine,  it  cannot  be  chargeable  with  the 
duty  to  select  special  forms  of  obstetrical  treatment.  We 
have  heretofore  disposed  of  this  contention.  Refer  to 
page  19,  infra.  Although  it  may  not  have  been  the  hos¬ 
pital’s  primary  duty  to  decide  whether  a  controlled  de¬ 
livery  of  the  infant  should  be  undertaken,  it  was  the  duty 
of  its  staff  doctors  to  summon  the  private  physician  so 
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that  he  might  undertake  accepted  procedures.  If,  by  the 
hospital’s  negligence,  the  private  physician  had  been  placed 
beyond  reach  of  the  patient,  it  then  and  there  became 
the  duty  of  Garfield  Hospital  through  its  Doctor  Shea, 
Irani,  Platt,  Hodges  or  Fischer  (App.  172)  to  perform  such 
accepted  obstetrical  procedures  which  the  jury  found  to 
be  prevalent;  or  suffer  the  legal  consequences  thereof. 
Since  this  requested  instruction  failed  to  direct  itself  to 
any  selectable  hypotheses  which  the  jury  might  reasonably 
have  drawn  from  the  evidence  in  the  case  but  in  reality 
constituted  a  peremptory  instruction  for  the  jury  to  find 
for  the  defendant,  it  was  properly  denied  as  a  prayer. 
Moreover,  because  it  did  not  correctly  state  the  applicable 
rules  of  law  it  could  serve  only  to  confuse  the  jury.  United 
States  v.  Heath,  9  Mackey  (20  D.C.)  272. 

Appellant’s  Prayer  No.  4  was  a  request  for  a  finding 
of  “not  guilty”  if  the  jury  determined  Noel’s  disorders 
to  be  the  result  of  a  congenital  or  development  defect. 
This  prayer  was  included  in  the  trial  judge’s  general 
charge  (App.  457).  A  party  has  no  vested  right  to  any 
particular  form  of  instruction  and  even  though  it  may 
be  unobjectionable  while  standing  alone,  the  trial  court 
may  prefer  to  deliver  it  in  its  own  language.  Cohen  v. 
Evening  Star  Newspaper  Company,  113  Fed.  (2)  523, 
72  App.  D.  C.  258.  Strange  as  it  may  seem,  this  prayer 
was  objectionable  (and  objected  to),  because  Appellant 
had  already  stipulated  that  the  element  of  natural  causes 
was  not  in  the  case  (App.  228).  Nevertheless,  the  trial 
judge  over  objection  submitted  this  issue  to  the  jury.  Mc¬ 
Gill  v.  District  of  Columbia ,  4  Mackey  (15  D.  C.)  70.  It 
is  rather  difficult  to  determine  the  basis  for  Appellant’s 
present  complaint  when,  in  fact,  it  received  more  than  the 
nature  of  the  proceedings  admitted.  If  any  prejudice  could 
have  resulted  from  this  instruction,  it  would  have  been 
visited  upon  the  Appellees. 
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Bequested  Prayer  No.  8  relate?  to  a  principle  often¬ 
times  employed  in  defense  of  malpractice  actions  where  a 
physician  contends  that  the  injury  resulted  from  an  honest 
mistake  of  judgment.  In  a  proper  situation  there  could 
be  no  real  quarrel  with  the  principle  or  the  tendered  re¬ 
quest,  but  in  this  particular  case,  it  has  no  special  appli¬ 
cation  to  the  evidence.  It  is  error  for  a  court  to  grant 
a  prayer  for  instruction  where  there  is  no  evidence  in 
the  case  to  support  it.  Mitchell  v„  Potomac  Insurance 
Company,  1S3  U.  S.  42,  46  L.  Ed.  74,  22  S.  Ct.  72.  The 
legal  phrase  “mistake  of  judgment”  contemplates  the 
exercise  of  a  competent  judgment  arrived  at  after  a  care¬ 
ful  investigation  of  several  medical  alternatives  with  an 
ultimate  selection  conforming  to  the  views  of  a  respectable 
portion  of  the  medical  profession.  Carson  v.  Jackson ,  281 
Fed.  411,  52  App.  D.  C.  51.  This  principle  does  not  re¬ 
late  to  positive  mistakes  such  as  Dr.  Irani  committed  at 
7:30  P.M.  and  9:00  P.M.  on  January  23,  1947;  nor  does 
it  apply  where  a  physician  like  Dr.  Irani,  left  the  patient 
for  two  hours  or  more  ■without  offering  any  assistance. 
Here,  Dr.  Irani  “omitted  to  exercise  his  enlightened  judg¬ 
ment”.  Gray  v.  W einstein,  227  N.  C.  463,  42  S.  W.  (2) 
616.  Moreover,  this  prayer  is  in  hopeless  conflict  with 
Prayers  Nos.  2  and  3  and,  for  this  reason,  should  have 
been  denied.  Washington  Railway  <&  Electric  Company 
v.  Clark,  46  App.  D.  C.  88.  For  instance,  in  Prayer  No.  8, 
the  Appellant  insists  upon  bestowing  the  “mistake  of 
judgment”  principle  upon  the  physician-employees  of  the 
hospital,  yet  in  the  previous  prayers,  Appellant  refuses 
to  acknowledge  that  the  hospital  is  engaged  in  an  activity 
wdiich  might  require  exercise  of  a  physician’s  medical 
judgment. 

In  view  of  the  foregoing  arguments.  Appellees  submit 
that  the  trial  judge  in  his  charge  dealt  sufficiently  and 
correctly  with  the  subject  matter  of  the  action  with  a 
manifestation  of  impassionate  objectivity  which  fully  and 
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fairly  presented  the  case  to  the  jury;  and  the  court  did 
not  err  in  denying  any  of  the  Appellant’s  prayers  for  in¬ 
structions.  It  is  perfectly  proper  for  the  court  to  deny 
all  prayers  of  the  parties  and  to  state  the  law  in  its  own 
language.  Carpenter  v.  Washington  &  G.  R.  Co.,  3  Mackey 
(14  D.  C.)  225. 

V 

Conclusion 

In  conclusion,  it  is  finally  urged  that  Appellant  has  failed 
herein  to  establish  a  single  error  in  the  rulings  of  the 
District  Court  which  might  be  considered  inconsistent  with 
substantial  justice  while  the  verdict  is  supported  by  sub¬ 
stantial  evidence.  The  judgment  entered  should  be 
affirmed. 

Respectfully  Submitted, 

Michael  J.  Keane,  Jr., 
Manuel  J.  Davis, 

Karl  Michelet, 

James  W.  Lauderdale, 
Attorneys  for  Appellees. 


